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PAET  VI. 

OF  THE  LAW  CONCERNING  REAL  PROPERTY. 

(continued  from  the  third  volume.) 

LECTURE  LIV. 

OF  ESTATES  IN  FEE. 

The  perusal  of  the  former  volumes  of  these  Commentaries  has 
prepared  the  studeut  to  enter  upon  the  doctrine  of  real  estata^-, 
which  is  by  far  the  most  artificial  and  complex  branch  of  our 
municipal  law.  AVe  commenced  with  a  general  view  of  the  in- 
ternational law  of  modern  civilized  nations,  and  endeavoured  to 
ascertain  and  assert  those  great  elementary  maxims  of  universal 
justice,  and  those  broad  principles  of  national  policy  and  conven- 
tional  regulation,  which  constitute  the  code  of  public  law.  The 
government  of  the  United  States  next  engaged  our  attention; 
and  we  were  led  to  examine  and  explain  the  nature  and  reason  of 
its  powers,  as  distributed  in  departments,  and  the  constitutional 
limits  of  its  sphere  of  action,  as  well  as  the  restrictions  imposed 
upon  the  original  sovereignty  of  the  several  members  of  the 
Union.  We  then  passed  to  the  sources  of  the  municipal  law  of 
the  state  goverumeots,  and  treated  of  personal  rights,  and 
the  domestic  relations  which  *  are  naturally  the  objects  of  [  *  2  ] 
our  earliest  sympathies,  and  most  permanent  attachments. 
Our  studies  were  next  directed  to  the  laws  of  personal  property 
and  of  commercial  contracts,  which  fill  a  wide  space  in  all  civil 
institutions;  for  they  are  of  constant  application  in  the  extended 
intercourse  and  complicated  business  of  mankind.  In  all  the  topics 
of  discussion,  we  have  been,  and  must  continue  to  be,  confined  to 
an  elementary  view  and  sweeping  outline  of  the  subject;  for  the 
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plan  of  these  essays  will  not  permit  me  to  descend  to  that  variety 
and  minuteness  of  detail,  which  would  be  oppressive  to  the  gen- 
eral reader,  though  very  proper  to  guide  the  practical  lawyer 
through  the  endless  distinctions  which  accompany  and  qualify 
the  general  principles  of  law. 

In  treating  of  the  doctrine  of  real  estates,  it  will  be  most  con- 
venient, as  well  as  most  intelligible,  to  employ  the  established 
technical  language  to  which  we  are  accustomed,  and  which  ap- 
pertains to  the  science.  Though  the  law  in  some  of  the  United 
States  discriminates  between  an  estate  in  free  and  pure  allodium, 
and  an  estate  in  fee-simple  absolute,  these  estates  mean  essen- 
tially the  same  thing;  and  the  terms  may  be  used  indiscrimi- 
nately, to  describe  the  most  ample  and  perfect  interest  which  can 
be  owned  in  land.^  The  words  seisin  and /ee,  have  always  been 
80  used  in  New  York,  whether  the  subject  was  lands  granted  be- 
fore or  since  the  revolution;  though  by  the  act  of  1787,  the  former 
were  declared  to  be  held  by  the  tenure  of  free  and  common  so- 
cage, and  the  latter  in  free  and  pure  allodium  (a).  In  Connecti- 
cut and  Virginia,  the  terms  seisin  and  fee  are  also  applied  to  all 
estates  of  inheritance,  though  the  lands  in  those  states  are  de- 
clared to  be  allodial,  and  free  from  every  vestige  of  feudal  ten- 
ure (6).  The  statute  of  New  York,  to  which  I  have  alluded,  made 
an  unnecessary  distinction  in  phraseology  as  applied  to 
[  *3]  estates;  and  the  distinction  lay  *  dormant  in  the  statute, 
and  was  utterly  lost  and  confounded  in  practice.  The 
technical  language  of  the  common  law  was  too  deeply  rooted  in 
our  usages  and  institutions,  to  be  materially  affected  by  legisla- 

(rt)  See  the  Reports  ^assm,  and  particularly  18  Jolina.  Rep.  74,  and  20  ibid. 
548,  553. 

(6)  6  Conn.  Rep.  373,  386,  500.  4  Munf.  205.  Notes  to  2  hlaclca.  Com.  44, 
47,  77,  104,  by  Dr.  Tucker.  In  Michigan  by  act  of  1821,  all  persons  seised  in 
fee-tail  were  declared  to  be  seised  of  an  allodial  estate.  So,  also,  in  Penn- 
sylvania. In  Connecticut,  by  statute  in  nOS,  every  proprietor  of  land  in 
fL-e-siinple  was  declared  to  have  an  absolute  and  direct  dominion  and  prop- 
erty in  the  same. 

^  Tenant  in  fee-simple  is  he  whichhathlandsor  lonemrntstohold  tohimself 
and  his  heirs  forever.  In  Latin  it  is  called  feodum  simplrx;  for  feodum  is  the 
same  that  inheritance  is,  and  simplex  is  as  much  as  to  say  lawful  or  pure. 
There  can  be  no  estate  in  land  greater  than  a  fee  simple  because  it  is  the  en- 
tiie  and  absolute  interest. 

The  following  definition  of  a  tenant  in  fee-simple  is  to  be  found  in   Lord 
fit.  Leonard's  Handy-lwok  on  Real  Property  Law: 
A  tenant  in  fee-simple  is  he, 

Who  need  fear  neither  wind  nor  weather, 
For  I'd  have  you  to  know  and  to  see 
'Tis  to  him  and  his  heirs  forever. 

3J4 


Lee.  LI  v.]  OF  REAL  PROPERTY.  *4 

live  enactments.  The  New  York  Revised  Statutes  ha^e  now  abol- 
ished the  distinction,  by  declaring,  that  all  lands  within  the  state 
are  allodial,  and  the  entire  and  absolute  property  vested  in  the 
owners,  according  to  the  nature  of  their  respective  estates.  All 
•feudal  tenures  of  every  description,  with  their  incidents,  are  abol- 
ished, subject,  nevertheless,  to  the  liability  to  escheat,  and  to  any 
rents  or  services  certain,  which  had  been,  or  might  be,  created  or 
reserved.  And  to  avoid  the  inconvenience  and  absurdity  of  at- 
tempting a  change  in  the  technical  language  of  the  law,  it  was 
further  declared,  that  every  estate  of  inheritance,  notwithstand- 
ing the  abolition  of  tenure,  should  continue  to  be  termed  a  fee- 
simple,  or  fee;  and  that  every  such  estate,  when  not  defeasible 
or  conditional,  should  be  termed  a  fee-simple  absolute,  or  an  ab- 
solute fee  (a).  It  was  undoubtedly  proper  that  the  tenure  of 
lands  should  be  uniform,  and  that  estates  should  not  in  one  part 
of  the  country  be  of  the  denomination  of  socage  tenures,  and  in 
another  part  allodial;  but  it  may  be  doubted,  whether  there  was 
any  wisdom  or  expediency  in  the  original  statute  provision,  de- 
claring lands  in  New  York  to  be  allodial,  and  abolishing  the 
tenure  of  free  and  common  socage,  since  nothing  is  gained  in 
effect,  and  nothing  is  gained  even  in  legal  language,  by  the  al- 
teration. The  people  of  the  state,  in  their  right  of  sovereignty, 
are  still  declared  to  possess  the  original  and  ultimate  property  in 
and  to  all  lands;  and  the  right  of  escheat,  and  the  rents  and  ser- 
vices already  in  use,  though  incident  to  the  tenure  of  free  and 
common  socage,  are  reserved  {h)} 

A  fee,  in  the  sense  now  used  in  this  country,  is  an  estate 
of  inheritance  in  law,  belonging  to  the  owner,  and  *  trans-  [  ^  4  ] 
missible  to  his  heirs  (c).     No  estate  is  deemed  a  fee,  unless 

(rt)  N.  Y.  Reinscd  Sfainfcs,  vol.  i.  718,  sec.  3,  4,  p.  722,  sec.  2. 

(h)  N.  Y.  Revised  Siafufes,  vol.  i.  718,  sec.  1,  3,  4.  Why  should  vce  assume 
the  allodial  theory,  if  we  must  preserve  the  language  of  the  socage  tenure? 
"With  the  mutaio  nomine,  it  is  still  deiefahula  narratur. 

(c)  The  wQvA  fendnm  imports  not  only  heneficium.  but  heneficium  and  hiere- 
ditatem.  It  is  an  inheritable  estate.  Feudiim  idem  est  quod  hsereditns.  Lift, 
sec.  1.  Wright  on  Tenures,  148.  Spelman  says,  ihat  feodum  signifies  puram 
Jiserediiatem,  viaximum  jus  possidcndi,  ct  perpduum  rei  immobilis  dominium. 
Gloss,  voce  Feodum. 

^Seisin  is  either  in  fact  or  in  law.  Seisin  in  fact  implies  possession.  Sla- 
ter t'.  Remson,  6  Met.  439.  For  a  seisin  in  law,  there  must  be  a  right  of 
immediate  possession,  it  occurs  where  an  ancestor  or  a  devisee  dies  leaving 
his  lands  vacant;  the  heir  in  one  case,  and  the  devisee  in  the  other  are 
deemed  by  the  law  to  have  a  seisin,  Avhicli  may  at  any  time  be  converted 
into  a  seisin  in  fact.  Banish  v.  Henderson,  Quincy,  123.  Stearns  Keal 
Act.  2. 
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it  may  continue  for  ever.  An  estate,  whose  duration  is  circum- 
scribed by  the  period  of  one  or  more  lives  in  being,  is  merely  a 
freehold,  and  not  a  fee.  Though  the  limitation  be  to  a  man  and 
his  heirs  during  the  life  or  widowhood  of  B.,  it  is  not  an  inher- 
itance or  fee,  because  the  event  must  necessarily  take  place  within 
the  period  of  a  life.  It  is  merely  a  freehold,  with  a  descendible 
or  transmissible  quality;  and  ths  heir  takes  the  land  as  a  de- 
scendible freehold  {a).^ 

The  most  simple  division  of  estates  of  inheritance  is  that  men- 
tioned by  Sir  William  Blackstone  (6),  into  inheritances  absolute 
or  fee-simple^  and  inheritances  limited;  and  these  limited  fees  he 
subdivides  into  qualified  and  conditional  fees.  This  was  accord- 
ing to  Lord  Coke's  division,  and  he  deemed  it  to  be  the  most 
genuine  and  apt  division  of  a  fee  (c)  Mr.  Preston,  in  his 
Treatise  on  Estates  (d),  has,  however,  gone  into  more  complex  di- 
visions, and  he  classes  fees  into  fees  simple,  fees  determinable, 
fees  qualified,  fees  conditional,  and  fees  tail.  The  subject  is  full 
of  perplexity,  under  the  distinctions  which  he  has  attempted  to 
preserve  between  fees  determinable  and  fees  qualified;  for  he  ad- 
mits that  every  qualified  fee  is  also  a  determinable  fee.  I  shall, 
for  the  sake  of  brevity  and  perspicuity,  follow  the  more  compre- 
hensive division  of  Lord  Coke,  and  divide  the  subject 
[*5]  *into  fees  simple,  fees  qualified,  fees  conditional,  and  fees 
tail. 
(1.)  Fee-simple  is  a  pure  inheritance,  clear  of  any  qualification 
or  condition,  and  it  gives  a  right  of  succession  to  all  the  heirs 
generally,  under  the  restriction  that  they  must  be  of  the  blood  of 
the  first  purchaser,  and  of  the  blood  of  the  person  last  seised  (e). 

(a)  1  Co.  140,  b.  10  Co.  98.  b.  Vaughan's  Eep.  201.  2  Blacks.  Com.  259. 
Preston  on  Estates,  vol.  i.  480.  According  to  Lord  Ch.  J.  Vaughan,  (though 
Sir  William  Blackstone  and  Mr.  Preston  do  not  follow  his  opinion,)  the  heir 
takes  in  the  character  and  title  of  heir,  and  not  of  special  occupant. 

(1))  Com.  vol.  ii.  104,  109. 

(c)  Go.  Litt.  1,  b.  10  Co.  97,  b.  2  Inst.  333.  The  Judges,  in  Plowden,  241, 
b.  245,  b.  and  I^ord  Ch.  J.  Lee,  in  Martin  v.  Strachan,  5  Term  Rep.  107,  in 
notis,  are  still  more  large  in  the  division  of  inheritances  at  common  law. 
Tl>ey  make  but  two-kinds,  fees  simple  absolute,  and  fees  simple,  conditional, 
or  qualified. 

Id)  Vol.  i.  419. 

(e)  Litt.  sec.  1,  11.     Co.  Lift.  1,  b.     Heta,  lib.  3,  e.  8.     Plowd.  557,  a.    But 

''Every  estate  which  may  be  of  perpetual  oontinnnnce  is  deemed  to  be  a 
fee.  Fee,  as  was  originally  used,  signified  land  holdon  of  some  one  as  dis- 
tinguished from  allodial  lands,  fee  and  fend  being  synonymous  terms.  Now, 
it  is  ordinarily  used  to  denote  the  quantity  of  estate  iu  laud,  and  is  contiueii 
to  estates  of  inheritance.     Wright,  Ten.  149. 
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It  is  aQ  estate  of  perpetuity,  and  confers  an  unlimited  power  of 
alienation,  and  no  person  is  capable  of  having  a  greater  estate  or 
interest  in  land.  Every  restraint  upon  alienation  is  inconsistent 
with  the  nature  of  a  fee-simple,  and* if  a  partial  restraint  be  an- 
nexed to  a  fee,  as  a  condition  not  to  alien  for  a  limited  time,  or 
not  to  a  particular  person,  it  ceases  to  be  a  fee -simple,  and  be- 
comes a  fee  subject  to  a  condition.* 

The  word  heirs  is,  at  common  law,  necessary  to  be  used,  if  the 
estate  is  to  be  created  by  deed  (a).  The  limitation  to  the  heirs 
must  be  made  in  direct  terms,  or  by  immediate  reference,  and  no 
substituted  words  of  perpetuity,  except  in  special  cases,  will  be 
allowed  to  supply  their  place,  or  make  an  estate  of  in- 
heritance in  feofiPments  and  grants  (b).^  *  The  location  [*6] 
of  the  word  in  any  particular  part  of  the  grant  is  not 
essential;    for  a  grant  of  a  rent  to  A.,  and  that  he  and  his  heirs 

the  above  restriction  has  been  essentially  changed  in  this  country,  as  we  shall 
see  hereafter,  when  we  come  to  treat  of  the  law  of  descent. 

(«)  A  grant  to  a  man  and  his  right  heirs  is  the  same  as  a  grant  to  a  man  and 
his  heirs.  Co.  Litt.  22,  b. ;  but  Lord  Coke,  in  Co.  Lift.  8,  b.,  says,  that  a 
grant  to  a  man  and  his  heir,  in  the  singular  number,  conveys  only  an  estate 
for  life,  because  the  Jieir  is  but  one.  This  is  a  strange  reason  to  be  given,  un- 
der a  system  of  law  which  prefers  males  to  females  in  the  course  of  descent, 
and  in  which  the  right  of  primogeniture  among  the  males  is  unrelentingly 
entor«;ed.  Mr.  Hargrave,  note  45,  to  Co.  Litt.  8,  b.,  questions  the  doctrine, 
and  he  says  there  are  authorities  to  show  that  the  word  heir,  in  a  deed,  as 
well  as  in  a  will,  maybe  taken  for  nomen  collectivum,  and  stand  for  heirs  in 
general.  The  doctrine  of  Coke  was  very  vigorously  attacked  by  Lord  Ch.  J., 
Eyre,  near  a  century  ago,  in  Dubber  v.  Trollope,  Amb.  453;  and  Lord  Coke 
himself  showed,  in  Co.  Litt.  22,  a.  that  an  estate  tail,  with  the  word  heir  in 
the  singular  number,  was  created  and  allowed  in  39  Ass.  pi.  20.  Notwith- 
standing all  this  authority  in  opposition  to  the  rule  as  stated  by  Lord  Coke, 
and  the  unintelligible  reason  assigned  for  it,  Mr,  Preston  states  the  rule  as 
still  the  existing  law.     Treatise  on  Estates,  vol.  ii.  8. 

(b)  Lilt.  sec.  1. 

*  Whenever  a  person  grants  an  estate  in  fee-simple,  he  cannot  make  any 
further  disposition  of  it,  because  he  has  already  granted  away  the  whole  in- 
terest; therefore  nothing  remains.  An  estate  in  fee  simple  may  be  granted 
on  condition;  and  in  devises  by  will,  and  deeds  deriving  their  effect  from 
the  statute  of  uses.  An  estate  in  fee-simple  may  be  rendered  defeasible  on  the 
happening  of  some  future  event. 

A  tenant  in  fee-simple  is  the  absolute  master  of  all  houses  and  buildings 
erected  on  the  land.  Though  all  that  grows  on  the  soil,  ordinarily  passes 
with  the  land,  yet  trees,  grass,  crops,  and  other  things  fixed  to  the  soil,  and 
therefore  part  of  the  realty,  may  be  the  subject  of  a  separate  sale  in  prospect 
of  severance,  and  in  that  case  they  will  be  regarded  as  personal  chattels,  if 
so  treated  by  the  parties.     Cruise  on  Real  Property,  sec.  55. 

^  The  "heir"  is  the  person  on  whom  the  real  estate  of  a  deceased  intestate 
devolves.  He  is  opposed  to  the  devisee  who  is  the  person  to  whom  real  prop- 
erty is  left  by  will,  and  to  the  executor  or  administrator  who  succeeds  to  the 
personal  estate. 

The  word  '"heir"  in  English  law,  has  a  far  more  limited  sense  than  the 
word  "haeres"  in  Roman  law. 
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should  distrain  for  it,  will  pass  a  fee  (a).  The  general  rule  is 
applicable  to  all  conveyances  governed  by  the  rules  of  the  com- 
mon law;  for  though  prior  to  the  statute  of  uses;  the  fee,  in  the 
view  of  a  court  of  chancery;  passed  by  reason  of  the  considera- 
tion, in  a  bargain  and  sale,  or  covenant  to  stand  seised  to  uses, 
without  any  express  limitation  to  the  heirs;  yet,  when  uses  were 
by  statute  transferred  into  possession,  and  became  legal  estates, 
they  were  subjected  to  the  scrupulous  and  technical  rules  of  the 
courts  of  the  law.  The  example  at  law  was  followed  by  the  courts 
of  equity,  and  the  same  legal  construction  applied  by  them  to  a 
conveyance  to  uses  (6).  If  a  man  purchases  lands  to  himself  for 
ever,  or  to  him  and  his  assigns  for  ever,  he  takes  but  an  estate  for 
life.  Though  the  intent  of  the  parties  be  ever  so  clearJy  expressed 
in  the  deed,  a  fee  cannot  pass  without  the  word  heirs  (c).  The 
rule  was  founded  originally  on  principles  of  feudal  policy,  which 
no  longer  exist,  and  it  has  now  become  entirely  technical.  A 
feudal  grant  was,  stricti  juris,  made  a  consideration  of  the  per- 
sonal abilities  of  the  feudatory,  and  his  competency  to  render 
military  service;  and  it  was  consequently  confined  to  the  life  of 
the  donee,  unless  there  was  an  express  provision  that  it  should  go 
to  his  heirs  (d).^ 

But  the  rule  has  for  a  long  time  been  controlled  by  a  more 
liberal  policy,  and  it  is  counteracted  in  practice  by  other  rules, 
equally  artificial  in  their  nature,  and  technical  in  their  applica- 
tion. It  does  not  apply  to  conveyances  by  fine,  when  the  fine  is 
in  the  nature  of  an  action,  as  the  fine  sur  conuzance  de 
[  *  7  ]   droit,  on  account  of  the  efficacy  and  solemnity  *  of  the  con- 

(a)  Lord  Coke,  in  3  Bulst.  128. 

(b)  1  Co.  87,  b.  100,  b.  Gilbert  on  Uses  and  Trusts,  by  Sugden,  29,  143. 
Tapner  v.  Merlot,  Willes^  Rep.  111.     Van  Horn  v.  Harrison,  1  Dal.  Bep.  137. 

(c)  Holt,  Ch.  J.,  6  3Iod.  Rep.  109. 
Id)  2  Blacks.  Com.  107,  108. 

*  The  rule  of  the  common  law  which  required  the  use  of  the  word  "heirs" 
in  a  deed  or  grant  in  order  to  pass  a  fee  or  estate  of  inheritance  in  the  hind 
granted,  has  been  altered  by  statute  in  many  of  tlie  states  so  that  the  word 
"heirs"  is  no  longer  required  to  create  or  convey  an  estate  in  fee.  This  is  so 
in  Alabama,  Code  1867,  sec.  I'yGQ]  Arkansas,  Kev.  Stat.  1837,  Ch.  31,  sec.  3; 
Georgia,  Code,  sec.  2248;  Illinois,  Kev.  Stat.  1874,  p.  275;  Iowa,  Code  1873, 
sec.  1929;  Kentucky,  Rev.  Stat.  1834,  p.  443;  Mississippi.  Code,  c.  52,  sec. 
2285;  Missouri,  Gen.  Stat.  1866,  p.  442;  New  York,  1  Stat,  at  Large,  699; 
Tennes.see,  Stat.  1851;  Texas,  Paschal  Dig.  258;  Virginia,  Code,  1860,  p.  559; 
Maryland,  1  Gen.  L.  133;  Nebraska,  Gen.  Stat.  1873,  p.  881;  Dakota,  Civ. 
C\)de,  1866;  New  Hampshire,  Cole  v.  Lake  Co.,  54  N.  H.  242.  In  sbme  of 
the  states  this  is  limited  to  wills,  as,  for  instance,  in  New  Jersey  and  North 
Carolina. 
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veyance,  and  because  a  prior  feoffment  in  fee  is  implied  (a). 
Nor  does  the  rule  apply  to  a  common  recovery,  which  is  in 
legal  contemplation  a  real  action;  for  the  recoverer  takes  a  fee 
6y  fiction  of  law,  according  to  the  extent  of  his  former  estate, 
of  which  he  is  supposed  to  be  disseised  (6).  It  does  not  apply 
to  a  release  by  way  of  extinguishment,  as  of  a  common  of  pas- 
Lure  (c);  nor  to  a  partition  between  joint- tenants,  coparceners, 
and  tenants  in  common;  nor  to  releases  of  right  to  land  by  way 
of  discharge  or  passing  the  right,  by  one  joint-tenant  or  coparce- 
ner to  another.  In  taking  a  distinct  interest  in  his  separate  part 
of  the  land,  the  releasee  takes  the  like  estate  in  quantity  which 
he  had  before  in  common  (d).  Grants  to  corporations  aggregate 
pass  the  fee  without  the  words  heirs  or  successors,  because  in 
judgment  of  law  a  corporation  never  dies,  and  is  immortal  by 
means  of  perpetual  succession  (e).  In  wills,  a  fee  will  also  pass 
without  the  word  heirs,  if  the  intention  to  pass  a  fee  can  be  clearly 
ascertained  from  the  will,  or  a  fee  be  necessary  to.  sustain  the 
charge  or  trust  created  by  the  will  (g).  It  is  likewise  understood, 
that  a  court  of  equity  will  supply  the  omission  of  words  of  in- 
heritance; and  in  contracts  to  convey,  it  will  sustain  the  right  of 
the  party  to  call  for  a  conveyance  in  fee,  when  it  appears  to  have 
been  the  intention  of  the  contract  to  convey  a  fee  (h). 

Thus  stands  the  law  of  the  land,  without  the  aid  of  legislative 
provision.  But  in  this  country,  the  statute  law  of  some  of  the 
states  has  abolished  the  inflexible  rule  of  the  common  law,  which 
had  long  survived  the  reason  of  its  introduction,  and  has 
rendered  the  insertion  of  the  word  *  heirs  no  longer  [  *  8  ] 
necessary.  In  Virginia,  Kentucky,  Mississippi,  Mis- 
souri, Alabama,  and  New  York  (^),  the  word  heirs,  or  other  words 
of  inheritance,  are  no  longer  requisite,  to  create  or  convey  an  es- 
tate in  fee;  and  every  grant  or  devise  of  real  estate  made  subse- 
quent to  the  statute,  passes  all  the  interest  of  the  grantor  or  tes- 

(a)  Co.  Litt  9,  b.     Preston  on  Estates,  vol.  ii.  51,  52. 

(b)  Ihid.     2  Blaelis.  Com.  357.  (c)  Co.  Litt.  280,  a. 
(d)  Co.  Litt.  9,  b.  273,  b.     Preston,  supra,  5,  55—59. 

{e)  Co.  Litt  9,  b. 

{g)  Ihid.  Holdfast  r.  Marten,  1  Term  Rep.  411.  Fletcher  v.  Smiton,  2  ihid. 
656.     Newkirk  v.  Newkirk,  2  Caines^  Rep.  345.     Dane's  Ahr.  vol.  iv.  c.  128. 

{h)  Comyns'  Dig.  tit.  Chancery,  2,  T.  1. 

(/)  Statute  of  Virginia,  December  13tb,  1792.  Statute  of  Kentucky,  Decem- 
ber 19th,  1797.  Sfafnfe  of  Alabama,  1812.  Neto  York  Revised  Statutes,  vol.  i. 
748,  sec.  1,  2.  Griffith' h  Law  Register.  R.  C.  of  Mississippi,  1824.  R.  S.  of 
Missouri,  1835. 
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tator,  unless  the  intent  to  pass  a  less  estate  or  interest  appears  in 
express  terms  or  by  necessary  implication.  The  statute  of  New 
York  also  adds,  for  greater  caution,  a  declaratory  provision,  that 
in  the  construction  of  every  instrument  creating  or  conveying  any 
estate  of  interest  in  land,  it  shall  be  the  duty  of  the  courts  to 
carry  into  effect  the  intention  of  the  parties,  so  far  as  such  inten- 
tion can  be  collected  from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law.  Some  of  the  other  states,  as  New  Jersey, 
North  Carolina,  and  Tennessee,  have  confined  the  provision  to 
wills,  and  left  deeds  to  stand  upon  the  settled  rules  and  construc- 
tion of  the  common  law.  They  have  declared  by  statute,  that  a 
devise  of  lands  shall  be  construed  to  convey  a  fee-simple,  unless 
it  appears,  by   express  words  or  manifest  intent,  that  a  lesser 

estate  was  intended  (a).'' 
[*  9]       *  (2.)  A  qualified,  base,  or  determinable  fee,  (for  I  shall 

use  the  words  promiscuously,)  is  an  interest  which  may 
continue  for  ever,  but  the  estate  is  liable  to  be  determined  with- 
out the  aid  of  a  conveyance,  by  some  act  or  event,  circumscribing 
its  continuance  or  exent.  Though  the  object  on  which  it  rests 
for  perpetuity  may  be  transitory  or  perishable,  yet  such  estates 
are  deemed  fees,  because,  it  is  said,  they  have  a  possibility  of  en- 
during for  ever.  A  limitation  to  a  man  and  his  heirs,  so  long  as 
A.  shall  have  heirs  of  his  body;  or  to  a  man  and  his  heirs,  tenants 
of  the  manor  of  Dale;  or  till  the  marriage  of  B. ;  or  so  long  as  St. 
Paul's  church  shall  stand,  or  a  tree  shall  stand,  are  a  few  of  the 
many  instances  given  in  the  books,  in  which  the  estate  will  de- 
scend to  the  heirs,  but  continue  no  longer  than  the  period  men- 

(a)  Mr.  Humphreya,  in  his  Essay  on  Real  Property,  and  Outlines  of  a  Code, 
235,  first  edition,  has  proposed  the  same  reform,  of  rendering  the  word  heirs 
no  longer  necessary  in  conveyances  in  fee;  and  the  American  hiwyer  cannot 
hut  be  forcibly  struck,  on  the  perusal  of  that  work,  equally  remarkable  for 
profound  knowledge  and  condensed  thought,  with  the  analogy  l)etween 
liis  proiK)sed  improvements  and  the  actual  condition  of  the  jurisprudence  of 
this  country.  But  I  think  it  very  probable  that  the  alwlition  of  the  rule  re- 
quiring the  word  heirs,  to  pass  a  fee  by  deed,  will  engender  litigation.  There 
was  none  under  the  operation  of  the  rule,  The  intention  of  the  grantor  was 
never  defeated  by  the  application  q^  it.  He  always  used  it  when  he  in- 
tended a  fee.  Technical  and  artificial  rules  of  longstanding,  and  hoary  with 
age,  conduce  exceedingly  to  certainty  and  fixedness  in  the  law,  and  are  in- 
finitely preferable  on  that  account  to  rules  subject  to  be  bent  every  day  by 
loose  latitudinary  reasoning.  A  lawyer  always  .speaks  with  confidence  on 
questions  of  right  under  a  deed,  and  generally  circumspectly  as  to  questions 
of  right  under  a  will. 

'  In  every  conveyance  (except  by  will)  of  an  estate  of  inheritance  the  word 
"heirs"  is  used  as  a  word  of  limitation  to  mark  out  the  estate.  Williams  on 
Real  Property,  144. 
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tioned  in  the  respective  limitations,  or  wheD  the  qualification  an- 
nexed to  it  is  at  an  end  (a).  If  the  event  marked  out  as  the 
boundary  to  the  time  of  the  continuance  of  the  estate,  becomes 
impossible,  as  by  the  death  of  B.  before  his  marriage,  the  estate 
then  ceases  to  be  determinable,  and  changes  into  a  simple  and 
absolute  fee;  but  until  that  time,  the  estate  is  in  the  grantee,  sub- 
ject only  to  a  possibility  of  reverter  in  the  grantor.  It  is  the  un- 
certainty of  the  event  and  the  possibility  that  the  fee  may  last  for 
ever,  that  renders  the  estate  a  fee,  and  not  merely  a  freehold.  All 
fees  liable  to  be  defeated  by  an  executory  devise,  are  determin- 
able fees,  and  continue  descendible  inheritances  until  they  are 
discharged  from  the  determinable  quality  annexed  to  them,  either 
by  the  happening  of  the  event,  or  by  a  release  (b).  These  quali- 
fied or  determinable  fees  are  likewise  termed  base  fees,  because 
their  duration  depends  upon  the  occurrence  of  collateral  circum- 
stances, which  qualify  and  debase  the  purity  of  the  title.  A 
tenant  in  tail  may,  by  a  bargain  and  sale,  lease 
*  and  release,  or  covenant  to  stand  seised,  create  a  base  [  *  10] 
fee,  which  will  not  determine  until  the  issue  in  tail 
enters  (c). 

If  the  owner  of  a  determinable  fee  conveys  in  fee,  the  deter- 
minable quality  of  the  estate  follows  the  transfer;  and  this  is 
founded  upon  the  sound  maxim  of  the  common  law,  that  7iemo 
potest  plus  juris  in  alium  transferre  quam  ipse  habet.     Within 

{a)  Plowd.  557,  a.  10  Co.  97,  b.  11  Co.  49,  a.  1  Ld.  Raym.  326.  Powell,  J., 
in  Idle  v.  Cooke,  2  Ld.  Raym.  1148.  2  Blacks.  Com.  109.  Preston  on  Estates, 
vol.  i.  431,  432,  433,  481,  482,  483. 

[h]  Goodright  v.  Searle,  2  Wils.  Rep.  29. 

(c)  Machell  v.  Clarke,  2  Ld.  Raym.  778.  The  apprentice  of  the  Middle 
Temple,  in  the  course  of  his  learned  and  successful  argument  in  Walsing- 
ham's  case,  [Pfowden,  547,  557,)  stated  the  distinction,  Avhich  has  been  fol- 
lowed by  Mr.  Preston,  between  a  determinable  and  a  base  fee,  and  he  gives 
the  following  obscure  explanation  of  the  latter:  "A.  has  a  good  and  absolute 
estate  in  fee-simple,  and  B.  has  another  estate  of  fee  in  the  same  land,  which 
shall  descend  from  heir  to  heir,  but  which  is  base  in  respect  of  the  fee  of  A., 
and  not  of  abs:)lute  perpetuity,  as  the  fee  of  A.  is."  He  then  gives  the 
following  example,  by  way  of  illustration:  "If  a  man  makes  a  gift  in  tail, 
and  the  donee  be  attainted  of  treason,  the  king  shall  have  the  land  as  long  as 
there  are  any  heirs  of  the  body  of  the  dofiee;  and  in  that  case,  there  are  two 
fees,  for  the  donor  has  his  ancient  fee-simple,  and  the  crown  another  fee  in 
the  same  land,  which  is  but  a  base  fee.  for  it  is  younger  in  time  than  the  fee 
of  the  donor,  and  if  the  heirs  of  the  body  of  the  donee  fail,  the  fee  is  gone, 
whereas  the  fee  of  the  donor  never  perishes:  it  is  pure  and  perpetual,  while 
the  other  is  but  base  and  transitory."  Mr.  Preston,  in  his  Treatise  on  Ei^tatcs, 
vol.  i.  460,  468,  defines  a  qualified  fee  to  be  an  interest  given  to  a  man  and 
to  certain  ot  his  heirs  only,  as  to  a  man  and  his  heirs  on  the  part  of  his  lather; 
but  this  IB  termed,  in  Phwden,  241,  b.  a  fee-simple  conditional. 
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that  rule,  the  proprietor  of  a  qualified  fee  has  the  same  rights 
and  privileges  over  the  estate  as  if  he  were  a  tenant  in  fee-simple; 
all  the  estate  is  in  the  feoffee,  notwithstanding  the  qualification, 
and  no  remainder  can  be  limited  over,  nor  any  reversion  expect- 
ant thereon,  other  than  the  possibility  of  a  reverter  when  the 

estate  determines,  or  the  qualification  ceases  (a).^ 
[*  11  ]        *  (3.)  A  conditional  fee  is  one  which  restrains  the  fee 

to  some  particular  heirs  exclusive  of  others,  as  to  the  heirs 
of  a  man's  body,  or  to  the  heirs  male  of  his  body  (b).  This  was 
at  the  common  law  construed  to  be  a  fee-simple  on  condition  that 
the  grantee  had  the  heirs  prescribed.  If  the  grantee  died  with- 
out such  issue,  the  lands  reverted  to  the  grantor.  But  if  he  had 
the  specified  issue,  the  condition  was  supposed  to  be  performed, 
and  the  estate  became  absolute,  so  far  as  to  enable  the  grantee  to 
alien  the  land,  and  bar  not  only  his  own  issue,  but  the  possibility 
of  a  reverter.  By  having  issue,  the  condition  was  performed  for 
three  purposes;   to  alien,  to  forfeit,  and  to  charge.^     Even  be- 

(o)  10  Co.  97,  b,  Preston  on  Estates,  vol.  i.  484.  According;  to  Lord  Ch.  J. 
Vaughan,  the  reverter  in  this  case  is  a  quasi  reversion,  and  he  did  not  see 
why  a  remainder  might  not  he  granted  out  of  sucli  a  qualified  fee.  Gardner 
V.  Shelden,  Vaughan,  269.  But  the  rule  is  probably  otherwise,  and  on  a  fee- 
simple  conditional  at  coramou  law,  a  remainder  could  not  be  created,  for  the 
fee  was  the  whole  estate.  There  was  only  a  possibility,  or  right  of  reverter, 
left  in  the  donor,  and  that  was  not  an  actual  estate;  Lee,  Ch.  J.,  in  Martin 
V.  Strachan,  5  Term  Rep.  107,  note;  and  yet  Mr.  Preston  {on  Estates,  vol.  ii. 
353.)  concludes,  that  limitations  of  remainders,  after  qualified  or  limited 
estates  of  inheritance,  were  in  use  at  common  law. 

(&)  Fleta,  lib.  3,  c.  3,  sec.  5.  2  Blacks.  Com.  110. 

^  The  term  determinable  fee  embraces  all  fees  which  are  liable  to  be  deter- 
mined by  some  act  or  event  expressed  in  their  linjitation  to  circumscribe 
their  continuance,  or  inferred  by  law  as  bounding  their  extent.  Seymour's 
Case,  10  Kep.  97,  Washburn  on  Eeal  Property,  88. 

Spence  says.  (vol.  1,  p.  144,)  "A  species  of  fee  might  be  created  -which  is 
called  a  base  fee;  such  an  estate  arises  upon  the  gift  to  a  man  and  his  heirs, 
with  some  qualification  subjoined  to  it,  as  in  the  case  of  a  grant  to  A.  and 
his  heirs,  tenants  of  the  manor  of  Dale;  it  is  a  lee,  because  the  heirs  may  be 
such  tenants  for  ever;  it  is  a  base  fee,  because  it  determines  wh<^n  the  heirs 
of  A.  cease  to  be  tenants  of  the  manor." 

"  A  devise,  subject  to  a  conditional  limitation  void  for  remoteness,  vests  an 
absolute  estate  in  the  first  taken. 

A  condition  followed  by  a  limitation  over  to  a  third  person  in  ease  the  con- 
dition be  not  fulfilled,  or  there  bea.breach  of  it,  isternied  a  conditional  limi- 
tation. A  condition  determines  an  estate  after  breach,  upon  entry  or  claim 
by  the  grantor  or  his  heirs,  or  the  heirs  of  the  devisor.  Where  an  estate  in 
fee  is  limited  over  to  a  third  person  in  case  of  a  breach  of  the  condition, 
then  the  entire  estate,  as  so(m  as  the  breach  takes  place,  passes  by  the  same 
instrument  of  the  grantor  or  devisor. 

One  material  difference  between  an  estate  in  fee  on  condition  and  on  a 
conditional  limitation  is  this:  The  former  leaves  in  the  grantor  a  vested 
right,  which  by  its  very  nature  is  reserv«>d  to  him,  as  a  present  existing  in- 
terest, transmissible  to  his  heirs;  while  the  latter  passes  the  whole  interest 
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fore  issue  baJ,  the  tenant  of  the  fee-simple  conditional  might  by 
feoffment  have  bound  the  issue  of  his  body.  But  there  still  ex- 
isted the  possibility  of  a  reverter  in  the  donor.  After  issue  born, 
the  tenant  could  also  bar  the  donor  and  his  heirs  of  that  possi- 
bility of  a  reversion,  but  the  course  of  descent  was  not  altered  by 
having  issue  (a).  The  common  law  provided  the  formedon  in 
reverter,  as  the  remedial  writ  for  the  grantor  and  his  heirs,  after 
the  determination  of  the  gift  of  the  conditional  fee,  by  the  failure 
of  heirs  (b).  Before  the  statute  de  donis,  a  fee  on  condition  that 
the  donee  had  issue  of  his  body,  was  in  facta  fee- tail,  and  the 
limitation  was  not  effaced  by  the  birth  of  issue.  If  the  donee 
died  without  having  aliened  in  fee,  and  without  leaving  issue 
general  or  special,  according  to  the  extent  of  the  gift,  the  land 
reverted  again  to  the  donor.  But  the  tenant,  after  the  birth  of  issue, 
could  and  did  alien  in  fee;  and  this  alleged  breach  of  the  con- 
dition of  the  grant,  was  the  occasion  of  the  statute  of  Westmin- 
ster 2,  13  Edw.  I.,  c.  1,  commmonly  called  the  statute  de 
donis,  which  recited  the  evasion  *of  the  condition  of  the  [*  12  ] 
gift  by  this  subtle  construction,  and  consequent  alienation, 
going  to  defeat  the  intention  of  the  donor.  The  statute,  accord- 
ingly, under  that  pretence,  preserved  the  estate  for  the  benefit  of 
the  issue  of  the  grantee,  and  the  reversion  for  the  benefit  of  the 
donor  and  his  heirs,  by  declaring  that  the  will  of  the  donor,  ac- 
cording to  the  form  of  the  deed  manifestly  expressed,  should  be 
observed,  and  that  the  grantee  should  have  no  power  to  alien  the 
land.  It  deprived  the  owner  of  the  feud  of  his  ancient  power  of 
alienation,  upon  his  having  issue,  or  performing  the  condition, 
and  the  donor's  possibility  or  right  of  reverter  was  turned  into  a 
reversion.  The  feud  was  to  remain  unto  the  issue  according  to 
the  form  of  the  gift,  and  if  such  issue  failed,  then  the  land  was 
to  revert  to  the  grantor,  or  his  heirs;  and  this  is  frequently  con- 
sidered to  have  been  the  origin  of  estates  tail,  though  the  statute 

(a)  Bracton,  lib.  2,  c.  G,  17.  b.     Co.  Lilt  19,  a.     2  Inst.  333. 
(6)  F.  N.  B.  219. 


of  the  grantor  at  once,  and  creates  an  estate  to  arise  and  invest  in  a  third  per- 
son, upon  a  contingency,  at  a  future  and  uncertain  period.  A  grant  of  the 
fee  on  condition  creates  an  estate  of  a  base  or  determinable  nature  in  the 
grantee,  leaving  the  right  or  possibility  of  reverter  vested  in  the  grantor. 
Church  V.  Grant,  f)9  Mass.  142;  1  Shep.  Touch.  126;  2  Fearne  on  Cont.  Eem. 
50;  1  Preston  on  Estates,  sec.  40,  41,  93;  Pow.  Dev.  192  and  note  4. 
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rather  gave  perpetuity,  than  originally  created  that  ancient  kind 
of  feudal  estate  (a). 

(4.)   Of  fees  tail. 

The  statute  de  donis  took  away  the  power  of  alienation  on  the 
birth  of  issue,  and  the  courts  of  justice  considered  that  the  estate 
was  divided  into  a  particular  estate  in  the  donee,  and  a  reversion 
in  the  donor.  Where  the  donee  had  a  fee-simple  before,  he  had 
by  the  statute  only  an  estate  tail;  and  where  the  donor  had  but 
a  bare  possibility  before,  he  had,  by  construction  of  the  statute, 
a  reversion  or  fee-simple  expectant  upon  the  estate  tail.  Under 
this  division  of  the  estate,  the  donee  could  not  bar  or  charge  his 
issue,  nor,  for  default  of  issue,  the  donor  or  his  heirs,  and  a  per- 
petuity was  created.  The  inconvenience  of  these  fettered 
[*  13  ]  inheritances  is  as  strongly  described,  and  *the  policy  of 
them  as  plainly  condemned,  in  the  writings  of  Lord 
Bacon,  and  Lord  Coke,  as  by  subsequent  authors  (6),  and  the 
true  policy  of  the  common  law  is  deemed  to  have  been  overthrown 
by  the  statute  de  donis  establishing  those  perpetuities.^"  Attempts 
were  frequently  made  in  Parliament  to  get  rid  of  them,  but  the 
bills  introduced  for  that  purpose  (and  which  Lord  Coke  says  he 
had  seen)  were  uniformly  rejected  by  the  feudal  aristocracy,  be- 
cause estates  tail  were  not  liable  to  forfeiture  for  treason  or  fel- 


(a)  Sir  Martin  Wright  (Int.  to  Tenures,  189,)  observes,  that  the  statute 
de  donis  did  not  create  any  new  fee,  aut  re  aut  nomine.  It  only  severed  the 
limitation  from  the  condition  of  the  gift,  according  to  the  manifest  intent  oi 
it,  and  restored  the  effect  of  the  limitation  to  the  issue,  and  the  reversion,  as 
the  proper  eff*ect  of  the  condition,  to  the  donor.  The  fee-simple  conditional 
at  common  law,  was  declared,  in  the  case  of  Willion  v.  Berkley,  Ploivd. 
239,  to  be  the  same  as  the  estate  tail  under  the  statute  de  donis. 

(b)  Lord  Bacon  on  the  use  of  the  Law.  Co.  Litt.  19  b.  6  Co.  40.  Lord  Cokeys 
Dedication  of  his  Reports  to  the  Reader.  6. 

^°  The  object  of  the  statute  of  De  Donis  Conditionalihus  was  to  protect  in- 
heritances and  to  lessen  the  danger  of  the  lord's  right  to  escheat  being  de- 
feated or  indefinitely  postponed  by  the  alienation  of  the  tenant.  In  conse- 
quence of  the  re(;ognition  of  this  estate  or  ijiterest  in  land,  it  became  pos- 
sible to  create  interests  in  lands  of  a  much  more  complicated  character  than 
before  the  statute.  When  a  person  had  granted  away  the  fee-simple  he  had 
disposed  of  all  that  he  had  to  grant,  and  could  make  no  further  disposition 
of  his  property,  but  now  that  an  interest  was  recognized  intermediate  between 
the  estate  for  life  and  the  estate  in  fee-simple  it  became  possi})le  to  grant 
lands  as  follows  : — to  A.  for  life,  and  after  the  expiration  of  that  interest  (or, 
mon?  shortly,  remainder.)  to  B.  and  the  heirs  of  his  body  remainder  to  C.  and 
his  heirs.  Here  the  ultimate  gift  to  C,  though  i>assing  to  him  at  once  an 
estate,  would  be  merely  an  estate  in  expectancy,  that  is  the  enjoyment  of  it 
would  be  postponed  not  only  till  A.'s  death,  but  also  till  after  the  failure  of 
B.'s  lineal  descendauta.     Digby  on  Keal  Prop.  181. 
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ony,  nor  chargable  with  the  debts  of  the, ancestor,  nor  bound  by 
alienation.  They  were  very  conducive  to  the  security  and  power 
of  the  great  landed  proprietors  and  their  families,but  very  injurious 
to  the  industry  and  commerce  of  the  nation.  It  was  not  until 
Taltarum's  case,  12  Edw.  IV.,  that  relief  was  obtained  against 
this  great  national  grievance,  and  it  was  given  by  a  bold  and  un- 
exampled stretch  of  the  power  of  judicial  legislation.  The  judges, 
upon  consultation,  resolved,  that  an  estate  tail  might  be  cut  off 
and  barred  by  a  common  recovery,  and  that  by  reason  of  the  in- 
tended recompense,  the  common  recovery  was  not  within  the  re- 
straint of  the  statute  de  donis  (a)."  These  recoveries  were  after- 
wards taken  notice  of,  and  indirectly  sanctioned,  by  several  acts 
of  Parliament,  and  have,  ever  since  their  application  to  estates 
tail,  been  held  as  one  of  the  lawful  and  established  assurances  of 
the  realm.  They  are  now  considered  simply  in  the  light  of  a 
conveyance  on  record,  invented  to  give  a  tenant  in  tail  an  ab- 
solute power  to  dispose  of  his  estate,  as  if  he  were  a  tenant  in 
fee- simple;  and  estates  tail  in  England,  for  a  long  time  past, 
have  been  reduced  to  almost  the  same  state,  even  before  issue 
born,  as  conditional  fees  were  at  common  law,  after  the  condition 
was  performed  by  the  birth  of  issue.  A  common  recovery  re- 
moves all  limitations  upon  an  estate  tail,  and  an  absolute, 
unfettered,  *  pure  fee-simple,  passes  as  the  legal  efFect  [  *14] 
and  operation  of  a  common  recovery. ^^  It  is  the  only 
mode  of  conveyance  in  England  by  which  a  tenant  in  tail  can  ef- 
fectually dock  the  entail.  If  he  conveys  by  deed,  he  conveys  only 
a  base  or  viodable  fee,  and  he  will  not  exclude  his  heirs  per /or- 
mam  doni.  Even  by  fine,  he  only  bars  his  issue,  and  not  subse- 
quent remainders.  He  conveys  only  a  base  or  qualified  fee, 
though  the  remainder-man  will  be  barred  by  limitations  of  time, 
as  a  stranger  would  upon  a  fine  levied  with  proclamations.     It  is 

{a)  Co.  Litt.  19  b.  Mildmay's  case,  G  Co.  40.  Mary  Portington's  case,  10 
Co.  35.  / 

'^The  principal  incidents  of  tenancy  in  tail  -which  distinguished  it  from  a 
life  estate,  are,  1.  Tenant  in  tail  was  dispunishable  for  waste;  he  had  a  legal 
right  to  commit  waste.  2.  The  wife  of  a  tenant  in  tail  was  endowed,  or  if 
the  tenant  was  a  woman  her  husband  had  curtesy.  3.  The  estate  tail  may 
be  barred  or  discharged  by  a  fine,  common  recovery  or  lineal  warranty  with 
assets. 

'"^  It  has  been  held  that  an  executory  devise  may  be  destioyed  by  a  com- 
mon recovery  suffered  by  the  tenant  in  tail,  which  enlarges  his  estate  into  a 
fee,  and  excludes  all  subsequent  limitations,  whether  in  remainder  or  by  way 
of  subsequent  use  or  executory  devise.     Taylor  v.  Taylor,  63  Pa.  St.  481. 
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the  common  recovery  only  that  passes  an  absolute  title  (a).  In 
Mary  Portington's  case  (6),  Lord  Coke  says,  that  the  judgment  in 
12  Edw.  IV.,  was  no  new  invention,  but  approved  of  by  the  re- 
solutions of  the  sages  of  the  law;  who,  "  perceiving  what  con- 
tentions and  mischiefs  had  crept  in,  to  the  disquiet  of  the  law, 
by  these  fettered  inheritances,  upon  consideration  of  the  act,  and 
of  the  former  exposition  of  it  by  the  sages  of  the  law,  always 
after  the  said  act,  gave  judgment  that  in  the  case  of  a  common  re- 
covery, where  there  was  a  judgment  against  the  tenant  in  tail, 
and  another  judgment  against  the  vouchee  to  have  in  value,  the 
estate  should  be  barred."^' 

Estates  tail  were  introduced  into  this  country  with  the  other 
parts  of  the  English  jurisprudence  (c),  and  they  subsisted  in  full 
force  before  our  revolution,  subject  equally  to  the  power  of  being 
barred  by  a  fine  or  pommon  recovery  {d).  But  the  doctrine  of 
estates  tail,  and  the  complex  and  multifarious  learning  connected 
with  it,  have  become  quite  obsolete  in  most  parts  of  the  United 
States.  In  Virginia,  estates  tail  were  abolished  as  early  as  1776; 
in  New  Jersey,  estates  tail  were  not  abolished  until  1820;  and  in 
New  York,  as  early  as  1782,  and  all  estates  tail  were 
[*15]  turned  into  estates  in   *  fee-simple   absolute  (e).     So, 

(a)  Martin  v.  Strachan,  5  Term  Rep.  107,  note.  This  case  was  affirmed  in 
the  House  of  Lords.      Wine's  Rep.  444. 

(/>)  10  Co.  38. 

(c)  In  the  Pennsylvania  charter  of  1681,  it  was  expressly  declared,  that 
estates  of  inheritance  might  be  granted  in  fee-simple,  or  in  fee-tail^  the  stat- 
ute de  (loim  notwithstanding. 

{d)  In  Virginia^  a  law  was  passed,  in  1705,  to  take  away  from  the  courts, 
the  power  ot  defeating  entails.      Tucker's  Life  Jefferson,  vol.  i.  21. 

(e)  Act  of  Virginia,  of  7th  October,  1776.     Acts  of  Assemhly  of  Ncio  Jersey, 

^^  The  statute  of  de  donis  was  passed  in  1285;  no  method  of  converting  an 
estate  tail  into  one  in  simple  which  could  be  depended  upon  was  discovered 
until  147:5.  The  first  attempt  was  made  by  a  feoffment  by  thetenantin  tail  the 
effect  of  which  was  to  give  an  estate  in  fee  for  the  life  of  the  tenant  in  tail 
to  the  fe'offee,  but  his  estate  was  defeasible  at  the  death  of  the  feoffor  by 
the  entry  of  the  heir.  This  was  called  a  discontinuance,  because  by  the 
seisin  which  the  tenant  in  tail  had  transferred  by  the  feoflfmont,  the  grantee 
had  possession  of  the  land,  he  could  not  be  disturbed  dnring  his  life,  but  on 
the  death  of  the  tenant  the  issue  could  recover  the  estate  by  a  writ  of  for- 
tneJon  in  descender.  Those  in  reversion  had  a  like  remedy.  "When  either 
of  these  writs  were  brought,  the  grantee  of  the  tenant  in  tail  could  not 
maintain  possession,  so  that  the  deyise  was  ineflectnal.  As  asiujple  discon- 
tinuance was  not  a  breaking  of  the  entail,  it  was  held,  that  when  the  tenant 
in  tail  aliened  the  land  in  fee  with  a  warranty,  the  issue  was  bound  by  it  if 
the  tenant  left  assets;  this  was  the  doctrine  of  lineal  warranty  with  assets. 
The  effect  of  this  warranty  did  not  aflect  the  donee  and  his  heirs  on  the  fail- 
ure of  issue,  he  might  recover  and  thus  there  was  not  a  complete  bar  to  the 
entail.  At  least  the  power  of  alienation  was  introduced  in  1473,  12  Edw. 
IV.,  c.  19.  See  Taltrum's  Case,  12  Edward  IV.,  lU. 
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in  North  Carolina,  Kentucky,  Tennessee,  and  Georgia,  estates 
tail  have  been  abolished,  by  being  converted  by  statute  into 
estates  in  fee -simple  (a).  In  the  States  of  Vermont,  South  Caro- 
lina, and  Louisiana,  they  do  not  appear  to  be  known  to  their 
laws,  or  ever  to  have  existed;  bat  in  several  of  the  other  states, 
they  are  partially  tolerated,  and  exist  in  a  qualified  degree  (6).^* 

1784,  1780,  and  1820.  Doe  v.  RobinsoD,  2  South.  713.  Den  v.  Spachius,  1 
H((rrifi!m\^  Rep.  172.  Laws  of  New  York,  sess.  6,  c.  2,  sess.  9,  c.  12.  New 
York  lierised  Sfatufcs,  vol.  i.  722,  see.  3. 

(^0  Ad  of  North  Carolina,  1784.  Act  of  Kentucky,  1796.  GriffitJi's  Beg. 
nnder  the  appropriate  heads,  No.  8. 

(h).  In  New  Hampshire,  estates  tail  are  said  to  be  retained,  but  I  should 
have  inferred  from  statutes  passed  in  1789,  1791,  and  1792,  respecting  con- 
veyances by  deed  and  by  will,  and  the  course  of  descents,  that  estates  tail 
were  essentiall;^!  abolished.  Ikit  it  was  not  so,  for  by  statute  in  1837,  any 
tenant  in  tail,  in  New  Hampshire,  may  convey  by  deed  his  estate,  and  bar 
all  remaindei-s  and  reversions  as  eflfectually  as  by  a  fine  or  common  recovery. 
So,  a  tenant  for  life,  with  the  person  having  a  vested  remainder  in  tail,  may 
by  deed  convey  the  whole  estate,  as  if  the  remainder  was  in  fee-simple.  In 
Alabama  and  Alississippi,  a  man  may  convey  or  devise  land  to  a  succession 
ol"  donees  then  living,  and  to  the  heirs  of  the  remainder-man.  Statute  of  Ala- 
bama, 1812.  In  Connecticut,  {Kirhy's  Rep.  118,  176,  177.  Hamilton  v. 
Hempstead,  3  Day,  332.  SwifVs  Dig.  vol.  i.  79.  Allyn  v.  Mather,  9  Conn. 
Rep.  114,)  and  in  Ohio,  Illinois,  and  Missouri,  if  an  estate  tail  be  created, 
the  first  donee  takes  a  life  estate,  and  a  fee-simple  vests  in  the  heirs,  or 
pers.)U  having  the  remainder  after  the  life  estate  of  tie  grantee,  or  first  donee 
in  tail.  Statutes  of  Ohio,  1831.  Statutes  of  Connecticut,  1784.  Il)id.  1821. 
H>i(l.  1838.  Revised  Laws  of  Illinois,  1833.  Revised  Statutes  of  Missouri,  1835. 
This  is  also  the  case  in  New  Jersey,  by  the  act  of  1820.  Elmer^s  Dig.  130. 
The  estate  on  the  death  of  the  tenant  for  life  vests  in  his  children,  though 
difficulty  has  been  suggested  to  exist  if  the  grantee  has  no  children,  or  their 
issue.  Griffith''8  Reg.  The  tenant  in  tail  in  those  states,  is  in  reality  but  a 
tenant  for  life,  without  the  power  to  do  any  act  to  defeat  or  encumber  the 
estate  in  the  hands  of  the  heir  or  person  in  remainder.  In  Indiana  a  person 
may  be  seized  of  an  estate  tail,  by  devise  or  grant,  but  he  shall  be  deemed 
seized  in  fee  after  the  second  generation.  Revised  Statutes  of  Indiana,  1838, 
p.  238.  In  Connecticut  there  may  be  a  special  tenancy  in  tail,  as  in  the  case 
of  a  devise  to  A.  and  to  his  issue  by  a  particular  wife.  The  estate  tail,  in 
the  hands  of  the  issue  in  tail,  as  well  special  as  general  issue,  male  or  female, 
is  enlarged  into  an  estate  in  fee-simple.  In  Rhode  Island,  estates  tail  may- 
be created  by  deed,  but  not  by  will,  longer  than  to  the  children  of  the 
devisee,  and  they  may  be  barred  by  deed  or  will.  Estates  tail  exist  in  Maine, 
Massachusetts,  Delaware,  and  Pennsylvania,  subject,  nevertheless,  to  be 
barred  by  deed,  and  by  common  recovery,  and  in  two  of  these  states  by  will, 

''  Estates  tail  were  introduced  into  the  English  colonies.  Walker,  Ameri- 
can Law,  299;  Lyle  v.  Richards,  9  S.  &  R..  330;  1  Story's  Const.  Law,  165: 
Croxall  V.  Shererd,  5  Wallace,  283. 

In  Pennsylvania  under  Stat.  27  April  1855,  ^  1,  P.  L.  368,  where,  by  any 
Bubse(juent  gift,  conveyance  or  devise,  an  estate  in  fee-tail  would  by  the  then 
existing  laws  have  been  created,  such  estate  shall  thereafter  be  taken  and 
construed  as  an  estate  in  fee-simple.  See  Haldeman  v.  Haldeman,  40  Penn. 
Bt.  36.  In  New  York  they  are  abolished,  2  Rev.  Stat.  4th  ed.  p.  132,  §  3. 
In  Vermont  the  donee  takes  a  life  estate,  with  remainder  in  fee-simple  ab- 
solute to  his  heirs.  Comp.  Stat.  1850,  c.  61,  ?  1.  In  Rhode  Island,  see, 
Rev.  Stat.  1857,  c.  151,  ?  21 ;  Cooper  v.  Cooper,  6  R.  I.  264. 

And  see  the  statutes  of  the  several  states. 
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[  *16]  *Conditional  fees  at  common  law,  as  known  and  defined 
prior  to  the  statute  de  donis,  have  generally  partaken  of 
the  fate  of  estates  in  fee  tail,  and  have  not  been  revived  in  this 
country.  Executory  limitations  under  the  restrictions  requisite 
to  prevent  perpetuities,  and  estates  in  fee  upon  condition,  other 
than  those  technical  conditional  fees  of  which  we  are  speaking, 
are  familiar  to  our  American  jurisprudence,  as  will  be  more  fully 
shown  in  a  subsequent  lecture.  In  Connecticut,  the  doctrine  of 
conditional  fees,  so  far  as  they  are  a  species  of  entails,  restrain- 
ing the  descent  to  some  particular  heirs  in  exclusion  of  others, 
have  never  been  recognized  or  adopted  (a).  These  conditional 
fees  are  likewise  understood  to  be  abolished  in  Virginia,  by  a 
statute  which  took  effect  in  1787;  and  this  I  apprehend  to  be  the 
better  construction  of  the  statute  law  of  New  York  in  respect  to 
these  common  law  entailments;  for  the  owner  can  alienate  or 
devise  them,  as  well  as  an  absolute  estate  in  fee.  By  the  act  of 
1787  (6),  every  freeholder  was  authorized  to  give  or  sell  at  his 
pleasure  any  lands  whereof  he  was  seised  in  fee-simple;  and  by 
the  act  of  1813  (c),  every  person  having  an  estate  of  inheritance, 
was  enabled  to  give  or  devise  the  same;  and  by  the  new  revised 
statutes  (d),  every  person  capable  of  holding  lands,  and  seised  of 
or   entitled  to   any   estate  or  interest   therein,   may  alien   the 

and  they  are  chargeable  with  the  debts  of  the  tenant.  Dane^s  Abr.  vol.  iv. 
621.  Lithgow  V.  Kavenah,  9  Mass.  Rep.  167,  170,  173.  Nightingale  v.  Bur- 
rell,  15  Pick.  104.  Corbin  v.  Healy,  20  Pink.  514.  Statutes  of  Mass.  1791,  c. 
60.  3lass.  Revised  Statutes,  1836,  part  2,  c.  50.  Jackson  on  Real  Actions,  299. 
American  Jurist,  No.  4,  p.  392.  Pardon's  Dig.  353.  Riggs  v.  Sally,  Maine 
Rep.  vol.  XV.  408.  A  fee-simple  passes  on  a  judicial  sale  to  satisfy  a  charge. 
This  is  so  decided  in  one  of  those  states,  and  the  same  consequence  must 
follow  in  all  of  them,  when  the  land  is  chargeable  with  debt.  Gauze  v. 
Wiley,  4  Serf/.  &  Rawle,  509.  In  Maryland,  estates  tail  general,  created  since 
the  act  of  1783,  are  now  understood  to  be  virtually  abolished,  since  they 
descend,  and  can  be  conveyed,  and  are  devisable,  and  chargeable  with  debts, 
in  the  same  manner  as  estates  in  fee-simple.  Docking  estates  tail  by  com- 
mon recovery  had  been  previously  abolished  by  statute  in  1782,  and  they 
were  to  be  conveyed  as  if  they  were  in  fee.  It  is  equally  understood  that 
estates  tail  special  are  not  affected  by  the  act  of  1786,  and  therefore  the  de- 
cisions prior  to  Newton  v.  Griffith,  (1  Harris  &  Gill,  111.)  would  seem  to  ap- 
ply to  that  species  of  estates  tail.  Such  estates  may  be  barred  In^  deed  as 
well  as  by  common  recovery;  and  they  are  chargeable  witli  debts" by  mort- 
gage, and  not  otherwise;  and  they  are  not  devisable;  and  if  the  tenant  dies 
seised,  they  go  to  the  issue,  but  not  to  collaterals.  Statutes  of  1782  and  1799. 
3  Harris  <&  M' Henry,  244.  1  Harris  c&  ^rohns.  244,  465.  2  ibid.  69,  281,  314, 
3  ibid.  302.     Newton  v.  Griffith,  Raymond's  Digested  Chancen/  Cases,  115. 

(a)  Kirby's  Rep.  118,  176.     3  Day,  339.     SivifVs  Digest,  vol.  i.  79. 

(Jb)  Laws  of  l^ew  York,  sess.  10,  c.  36. 

Jc)  Laws  of  Neio  York,  sess.  36,  c.  23. 

^d)  New  York  Revised  Statutes,  vol.  i.  719,  sec.  10. 
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same.  These  qualified  fees  are  estates  of  inheritance  *in  |  *  17  ] 
fee-simple,  though  not  in  fee-simple  absolute  (a);  and 
they  would  seem  to  come  within  the  letter  and  spirit  of  the  stat- 
ute provisions  in  New  York.  In  South  Carolina,  fees  conditional 
at  common  law  exist,  and  fees  tail  proper  have  never  existed. 
The  first  donee  takes  an  estate  for  life,  if  he  has  no  issue:  but  if 
he  has  issue,  the  condition  of  the  grant  is  performed,  and  he  can 
alien  the  land  in  fee-simple  (6). 

The  general  policy  of  this  country  does  not  encourage  re- 
straints upon  the  power  of  alienation  of  land;  and  the  New  York 
Revised  Statutes  have  considerably  abridged  the  prevailing  ex- 
tent of  executory  limitations.  The  capacity  of  estates  tail  in 
admitting  remainders  over,  and  of  limitations  to  that  line  of  heirs 
which  family  interests  or  policy  might  dictate,  renders  them  still 
beneficial  in  the  settlement  of  English  estates.  But  the  tenant 
in  tail  can  alien  his  lands  by  fine  or  recovery,  and  the  estate  tail 
can  only  be  rendered  inalienable  during  the  settlement  on  the 
tenant  for  life,  and  the  infancy  of  the  remainder-man  in  tail. 
Executory  limitations  went  further,  and  allowed  the  party  to  in- 
troduce at  his  pleasure  any  number  of  lives,  on  which  the  contin- 
gency of  the  executory  estate  depended,  provided  they  were  lives  in 
being  at  the  creation  of  the  estate;  and  to  limit  the  remainder  to 
theria  in  succession,  and  for  twenty-one  years  afterwards  (c). 
This  was  the  rule  settled  by  Lord  Chancellor  Nottingham,  in  the 
great  case  of  the  Duke  of  Norfolk  (d);  and  the  decision  in  that 
case  has  been  acquiesced  in  uniformly  since  that  time,  and  every 
attempt  to  fetter  estates  by  a  more  indefinite  extent  of 
*  limitation,  or  a  more  subtle  aim  at  a  perpetuity,  has  [  *  18  ] 
been  defeated  (e).  But  the  power  of  protracting  the 
period  of  allienation  has  been  restricted,  in  New  York,  to  two 


(a)  Litt.  sec.  13.     Co.  Litt.  19,  a. 

(6)  2  Bay,  397.  1  M' Cord's  Ch.  Rep.  91.  2  ibid.  324,  326,  328.  2  Bailey, 
231.  The  creation  of  a  fee-simi)le  conditional,  passes  the  whole  estate  to  the 
tenant  in  fee.  The  existing  possibility  of  a  reverter  is  held  not  to  be  an  estate, 
and  neither  the  subject  of  inheritance  nor  devise.  The  fee  conditional  in  the 
heir  at  law  cannot  merge  in  the  possibility  of  reverter,  if  they  should  both 
meet  in  the  same  person.     1  HilVs  S.  C.  Ch.  Rep.  276. 

(c)  Twisden,  J.,  1  Sid.  451.  In  Benjough  v.  Eldridge,  1  Simons,  173,  267, 
a  limitation  was  made  to  depend  on  an  absolute  term  of  twenty-one  yeai-s 
after  twenty-eight  lives  in  being  at  the  testator's  death! 

(d)  3  Cases  in  Chancery,  1. 

{e)  Buke  of  Marll)orough  r.  Earl  Godolphin,  1  Eden's  Rep.  404.  Long  v. 
Blackall,  7  Tei-m.  Rep.  100. 
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successive  estates  for  life,  limited  to  the  lives  of  two  persoDs  in 
being  at  the  creation  of  the  estate  (a). 

The  English  law  of  entail  is  so  greatly  mitigated,  as  to  re- 
move the  most  serious  inconveniences  that  attend  that  species  of 
estates;  and  it  is  the  opinion  of  the  most  experienced  English 
property  lawyers,  that  the  law  of  entail  is  a  happy  medium  be- 
tween the  want  of  any  power,  and  an  unlimited  power,  over  the 
estate.  It  accommodates  itself  admirably  to  the  wants  and  in- 
convenience of  the  father  who  is  tenant  for  life,  and  of  the  son 
who  is  tenant  in  tail,  by  the  capacity  which  they  have,  by  their 
joint  act,  of  opening  the  entail,  and  resettling  the  estate  from 
time  to  time,  as  family  exigencies  may  require.  The  privileges 
of  a  tenant  in  tail  are  very  extensive.  He  not  only  can  alienate 
the  fee,  but  he  may  commit  any  kind  of  waste  at  his  pleasure  (6). 
And  yet,  with  a  strange  kind  of  inconsistency  in  the  law,  he  is 
not,  any  more  than  a  tenant  for  life,  bound  to  discharge  encum- 
brances on  the  estate.  He  is  not  obliged  even  to  keep  down  the 
interest  on  a  mortgage,  as  a  tenant  for  life  is  bound  to  do.  If, 
however,  he  discharges  the  encumbrance  or  the  interest,  he  is 
presumed  to  do  it  in  favour  of  the  inheritance;  for  he  might  ac- 
quire the  absolute  ownership  by  a  recovery,  and  it  belongs  to  his 
representatives  to  disprove  the  presumption  (c).  On  the  other 
hand,  the  tenant  cannot  aflfect  the  issue  in  tail,  or  those  in  re- 
mainder or  reversion,  by  his  forfeitures  or  engagements. 
[  *  19  ]  They  are  *  not  subject  to  any  of  the  debts  or  encum- 
brances created  by  the  tenant  in  tail,  unless  he  comes 
within  the  operation  of  the  bankrupt  law,  or  creates  the  mort- 
gage by  fine  (d). 

Entails,  under  certain  modifications,  have  been  retained  in 
various  parts  of  the  United  States,  with  increased  power  over  the 
property,  and  greater  facility  of  alienation.  The  desire  to  pre- 
serve and  perpetuate  family  influence  and  property  is  very  pre- 
valent with  mankind,  and  is  deeply  seated  in  the  aflfections  (e).^^ 

(a)  N.  Y.  Revised  Statutes,  vol.  i.  723,  724,  sec.  17,  19. 

(6)  Moselei/,  224.     Cases  temp.  Talboiy  16. 

(c)  Lord  Talbot,  in  Chaplin  v.  Chaplin,  2  P.  Wm.  235.  Amesbury  v.  Brown, 
1  Vesey,  477.     Earl  of  Buckinj^hamsliire  v.  Hobart,  3  Stcanston,  186. 

{d)  Jenkins  v.  Keymes,  1  Lei\  237. 

(c)  Ch.  J.  Crew,  of  the  K.  B.,  in  the  great  case  concerning  the  earldom  of 
Oxford,  in  which  that  house,  under  the  name  of  De  Vere,  was  traced  up 
through  a  regular  fourse  of  descent  to  tlie  time  of  William  the  Concjueror. 

'^  The  proper  technical  way  to  create  an  estate  tail  is  to  give  the  estate  to 
one  and  "the  heirs  of  his  body."     There  are  two  kinds  of  words;  viz.  of  in- 
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This  propensity  is  attended  with  many  beneficial  effects.  But 
if  the  doctrine  of  entails  be  calculated  to  stimulate  exertion  and 
economy,  by  the  hope  of  placing  the  fruits  of  talent  and  industry 
in  the  possession  of  a  long  line  of  lineal  descendants,  undisturbed 
by  their  folly  or  extravagance,  it  has  a  tendency,  on  the  other 
hand,  to  destroy  the  excitement  to  action  in  the  issue  in  tail,  and 
to  leave  an  accumulated  mass  of  property  in  the  hands  of  the 
idle  and  the  vicious.  Dr.  Smith  insisted,  from  actual  observa- 
tion, that  entailments  were  unfavourable  to  agricultural  improve- 
ment. The  practice  of  perpetual  entails  is  carried  to  a  great  ex- 
tent in  Scotland,  and  that  eminent  philosopher  observed, 
half  a  century  ago,  that  one  third  of  the  whole  land  *  of  [  *  20  ] 
the  country  was  loaded  with  the  fetters  of  a  strict  entail ; 
and  it  is  understood  that  additions  are  every  day  making  to  the 
quantity  of  land  in  tail,  and  that  they  now  extend  over  half  the 
country.  Some  of  the  most  distinguished  of  the  Scotch  states- 
men and  lawyers  have  united  in  condemning  the  policy  of  per- 
petual entails,  as  removing  a  very  powerful  incentive  to  persever- 
ing industry  and  honest  ambition.  They  are  condemned  as 
equally  inexpedient  and  oppressive;  and  Mr.  Bell  sincerely  hoped 
that  some  safe  course  might  ere  long  be  devised,  for  restraining 
the  exorbitant  effects  of  the  entail  law  of  Scotland,  and  for  in- 
troducing some  limitations,  consistent  with  the  rules  of  justice 
and  public  policy  (a).^^  Entailments  are  recommended  in  mo- 
observed,  that  "there  was  no  man  that  hath  any  apprehension  of  gentry  or 
nobleness,  but  his  affection  stands  to  the  continuance  of  so  noble  a  name  and 
house,  and  would  take  hold  of  a  twig  or  twine  thread  to  uphold  it."  {Sir  W. 
Jones'  Rep.  101,  1  Charles  I.)  But  the  lustre  of  families,  and  the  entail- 
ments of  property,  are  like  man  himself,  perishable  and  fleeting;  and  the 
Ch.  Justice,  in  that  very  case,  stays  for  a  moment  the  course  of  his  argu- 
ment, and  moralizes  on  such  a  theme  with  great  energy  and  pathos.  "There 
must  be,"  he  observes,  "an  end  of  names  and  dignities,  and  whatsoever  is 
terrene.  Where  is  Mowbray?  Where  is  Mortimer?  Nay,  which  is  more  and 
most  of  all,  where  is  Plantagenet?  They  are  entombed  in  the  urns  and  se- 
pulchres of  mortality." 

(rt)  SmUh's  Wealth  of  Natiotis,  vol.  i.  :i83,  384.  Edin.  Review,  vol.  .xl.  .3r)!), 
vol.  lii.  360.     Miller's  Inquiry  into  ilie  Present  State  of  the  Civil  Law  of  Emj- 

heritance  and  procreation  signifying  the  intention  of  the  donor  to  limit  the 
estate  to  the  heirs  of  the  donee.  It  is  necessary  that  there  should  be  both  or 
words  equivalent  thereto  to  create  an  estate  in  fee  tail. 

"  Inasmuch  as  the  estate  of  tenant  in  tail  was,  according  to  the  meta- 
phorical expression  of  the  lawyers,  "carved  out  of,"  that  is,  less  than  an 
estate  in  fee  simple  and  different  from  it,  it  followed  that  if  a  tenant  in  fee 
simple  made  a  gift  in  tail,  such  a  gift  was  not  within  the  statute  of  Quia 
Emplores  but  a  tenure  was  created  between  tenant  in  tail  and  tenant  in  fee 
simple,  the  former  holding  of  the  latter.     Littleton,  sec.  19. 
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narchical  governments;  as  a  protection  to  the  power,  and  influence 
of  the  landed  aristocracy;  but  such  a  policy  has  no  application 
to  republican  establishments,  where  wealth  does  not  form  a  per 
manent  distinction,  and  under  which  every  individual  of  every 
family  has  his  equal  rights,  and  is  equally  invited,  by  the  genius 
of  the  institutions,  to  depend  upon  his  own  merit  and  exertions. 
Every  family,  stripped  of  artificial  supports,  is  obliged,  in  this 
country,  to  repose  upon  the  virtue  of  its  descendants  for  the  per- 
petuity  of  its  fame. 

The  simplicity  of  the  civil  law  is  said,  by  Mr.  Gibbon,  to  have 
been  a  stranger  to  the  long  and  intricate  system  of  entails;  and 
yet  the  Roman  trust  settlements,  or  Jidei  commissa,  were  analogous 
to  estates  tail.  When  an  estate  was  left  to  an  heir  in  trust,  to 
leave  it  at  his  death  to  his  eldest  son,  and  so  on  by  way  of  sub- 
stitution, the  person  substituted  corresponded  in  a  degree  to  the 
English  issue  in  tail.     One  of  the  novels  of  Justinian  (a)  seems 

to  have  assumed  that  these  entailed  settlements  could 
[.*2l]  not  be  carried  beyond  the  limit  *  of  four  generations. 

This  is  the  construction  given  to  that  law  by  some  of  the 
modern  civilians  (6),  though  Domat  admits  that  the  novel  is  ex- 
pressed in  a  dar*!!  ambiguous  manner,  and  he  intimates  that  it 
was  introduced  by  Tribonian,  from  corrupt  views.  It  is  also 
termed,  by  Mr.  Gibbon  (c),  a  partial,  perplexed,  declamatory  law, 
which  by  an  abuse  of  the  novel,  stretched  the  Jidei  commissa  to 
the  fourth  degree.  In  France,  entails  were  not  permitted  form- 
erly to  extend  beyond  the  period  of  three  lives;  but  in  process 
of  time  they  gained  ground,  and  trust  settlements,  says  the  ordi- 
nance of  1747,  were  extended  not  only  to  many  persons  succes- 

lund,  407.  BelVs  Comm.  on  the  Laws  of  Scotland .,  vol.  i.  44.  In  Spain  private 
entails  prevailed  for  ages,  and  one  of  the  Spanish  lawyers  contends  that  they 
have  been  prejudicial  to  tlie  agriculture  and  x)opulation  of  the  nations.  But 
since  the  Spanish  revolution,  the  future  creation  of  them  has  been  prohibited. 
fnstilutes  of  the  Civil  Law  of  Spain  by  Asso  &  Manuel,  b.  2,  tit.  5,  ch.  1,  n.  ({. 
And  in  the  Austrian  States,  north  of  the  Danube,  as  Boliemia,  Moravia,  and 
Oallicia,  according  to  a  late  and  ^'ery  intelligent  traveller,  the  feudal  tenure 
of  land  prevails  with  its  vigorous  feudal  restrictions,  and  in  Hungary  it  ex- 
ists in  the  greatest  severity;  while  in  the  Austrian  States,  south  of  that  river, 
feudality  has  mainly  abated,  and  equality  of  descent  and  freedom  of  alie- 
nation succeeded.     TurnbuW s  Austria,  vol.  ii.  ch.  3. 

(a)   S^'ovel,  159,  c.  2. 

ih)  lirownc^s  View  of  the  Oivil  Law,  vol,  i.  189.  Wood^s  Fjist.  of  the  Oii-il 
Lav\  \H\).  DomaVs  Civil  Lau\  b.  f),  tit,  3.  Proemc.  Hut  Pothier.  very  loosely, 
and  without  any  reference  to  authority,  says,  that  the  Roman  law  allowed 
entails  to  an  indefinite  extent.     Traits  des  Substitutional  sec.  7,  art.  1. 

(c)  Hist.  vol.  viii.  80. 
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sively,  but  to  a  long  series  of  generations.  That  new  kind  of  suc- 
cession or  entailment  was  founded  on  private  will,  which  had 
usurped  the  place  of  law,  and  established  a  new  kind  of  juris- 
prudence. It  led  to  numerous  and  subtle  questions,  which  per- 
plexed the  tribunals,  and  the  circulation  of  property  was  embar- 
rassed. Chancellor  D'Aguesseau  prepared  the  ordinance  of  1747, 
which  was  drawn  with  great  wisdom,  after  consultation  with  the 
principal  magistrates  of  the  provincial  parliaments,  and  the 
superior  counsels  of  the  realm,  and  receiving  exact  reports  of  the 
state  of  the  local  jurisprudence  on  the  subject.  It  limited  the 
entail  lo  two  degrees,  counted  pei'  capita.,  between  the  maker  of 
the  entail  and  the  heir;  and,  therefore,  if  the  testator  made  A. 
his  devisee  for  life,  and  after  the  death  of  A.  to  B.,  and  after  his 
death  to  C,  and  after  his  death  to  D.,  &;c.,  and  the  estate  should 
descend  from  A.  to  B.,  and  from  B.  to  C,  he  would  hold  it  ab- 
solutely, and  the  remainder  over  to  D.  would  be  void  (a). 
But  the  Code  Napoleon  annihilated  the  *  mitigated  en-  [  *  22  ] 
tailments  allowed  by  the  ordinance  of  1747,  and  declared 
all  substitutions  or  entails  to  be  null  and  void,  even  in  respect 
to  the  first  donee  (6).^^ 

(a)  Pothier,  Traite  des  SubstituHons,  sec.  7,  art.  4.  Toullier,  torn.  v.  27, 
29.  Repertoire  de  Jurisprudence.,  tit.  Substitution  Fidei  Commissaire,  see.  9, 
art.  2. 

(fi)  Code  Napoleon,  art.  896.  In  inonarchical  governments,  which  re(|uire 
the  establishment  and  maintenance  of  hereditary  orders  in  jDower  and  dig- 
nity, it  may  be  very  questionable  whether  the  entire  abolition  of  entails  be 
wise4>r  politic.  As  they  are  applied  to  family  settlements,  in  England,  and 
niDditied  according  to  circumstances,  they  are  found,  according  to  a  very 
able  and  experienced  lawyer,  Mr.  Park,  to  be  extremely  convenient,  and  to 
operate  by  way  of  mutual  check.  Thus,  if  the  father,  being  tenant  for  life, 
wishes  to  charge  the  estate  bej^ond  his  own  life,  to  meet  the  wants  of  the 
junior  branches  of  the  family,  and  provide  for  their  education  and  marriage, 
and  settlement  in  life,  and  his  eldest  son,  being  the  tenant  in  tail,  stands.in 
need,  on  arriving  to  majority,  of  some  independent  income,  they  can  do 
nothing  without  mutual  consent,  It  is,  therefore,  a  matter  of  daily  occur- 
rence, in  respect  to  estates,  among  the  principal  families  belonging  to  the 
landed  aristocracy,  to  open  the  entail,  and  resettle  it,  by  the  joint  act  of  the 
father  and  the  son,  to  their  mutual  accommodation.  New  arrangements  are  re- 
peated at  intervals,  as  new  exigencies  arise,  and  all  improvidenf  charges  and 
aleinations  are  checked  by  these  limitations  of  estates  of  inheritance,  by  way 
of  particular  estate  in  the  father  for  life,  with  a  vested  remainder  in  the  son 
in  tail;  for  the  father  cannot  charge  beyond  his  life,  nor  the  son  convey  the 
remainder  during  the  father's  life,  without  mutual  consent.  That  consent 
is  never  obtained,  but  for  useful  or  salutary  tamily  purposes;  and  by  this 

"  Another  kind  of  conditional  estate  Avliich  was  referred  to  in  the  statute 
of  dc  donis  was  that  of /mnA:  marriage  which  applied  to  a  case  where  a  father 
or  kinsman  upon  a  person  marrying  his  daughter  or  cousin,  gave  them  lands, 
and  it  was  understood  to  be  upon  the  condition  that  these  were  to  descend 
to  the  issue  of  such  marriage.    1  Cruise's  Digest.  71 
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LECTURE   LY. 

OF    ESTATES    FOR    LIFE. 

An  estate  of  freehold  is  a  denomination  which  applies  equally 
to  an  estate  of  inheritance  and  an  estate  for  life  (a).  Liberum 
tenemenium  denoted  anciently  an  estate  held  by  a  freemen,  inde- 
pendently of  the  mere  will  and  caprice  of  the  feudal  lord,  and  it 
was  used  in  contradistinction  to  the  interests  of  terms  for  years, 
and  lands  in  villenage  or  copyhold,  which  estates  were  originally 
liable  to  be  determined  at  pleasure.  This  is  the  sense  in  which 
the  terms  liberum  tenementum,  frank  tenement,  or  freehold,  are 
used  by  Bracton,  Fleta,  Littleton,  and  Coke;  and  therefore, 
Littleton  said,  that  no  estate  below  that  for  life  was  a  free- 
hold (b).  Sir  William  Blackstone  (c)  confines  the  description 
of  a  freehold  estate  simply  to  the  incident  of  livery  of  seisin, 
which  applies  to  estates  of  inheritance  and  estates  for  life;  and 
as  those  estates  were  the  only  ones  which  could  not  be  conveyed 
at  common   law  without   the  solemnity  of   livery  of  seisin,   no 

other  estates  were  properly  freehold  estates.  *But 
[^  *  24  J  *this  criterion  of  a  freehold  estate,  as  being  one  in  fee, 

or  for  life,  applies  as  well  to  estates  created  by  the  oper- 
ation of  the  statute  of  uses,  as  to  those  which  are  conveyed  by 
livery  of  seisin;    for  the  statute  which  unites  the  possession  to 

contrivance  estates  are  made  to  subserve  such  purposes,  while  their  entirety 
is  permanently  preserved.  Tlie  Massachustts  Revised  Statuies,  of  1835,  part  2, 
tit.  1,  c.  59,  sec.  4,  follow  this  policy,  for  they  declare,  that  where  lands  are 
held  hy  one  person  for  life,  with  a  vested  remainder  in  tail  to  another,  tl)ey 
both  may,  by  a  joint  deed,  convey  the  same  in  fee-simple. 

(a)  This  is  even  made  a  matter  of  legislative  declaration,  in  the  New  York 
Revised  Statutes,  vol.  i.  772,  sec.  5. 

(ft)  Fuerunt  in  conqucstu  libvri  homines,  qui  lihere  iennerunt  ienementa  sua  per 
libera  servitia,  vel  per  liberas  consuetudincs.  Bracton,  lib.  1,  p.  7.  Libentm 
tenementum  non  habuit,  qui  non  tennif  nisi  ad  terminum  annorum.  Fleta,  lib.  5, 
c.  5,  sec.  16.  Litt.  sec.  57.  Co.  Litt.  43  b.  In  the  Fi-ench  law,  the  liberi.  or 
freemen,  were  defined  to  be  celles  qni  ne  recognoisscnt  supcrieurc  en  Feidafite. 
So,  in  Doomsday,  the  liberi  were  expressed  to  be  qui  ire  poterani  quo  volebant. 
Dalripii'ple  on  Feudal  Property,  11. 

[c)  Com,  vol.  ii.  104. 
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the  use,  supplies  the  place  of  actual  livery.  Any  estate  of  in- 
heritance, or  for  life,  in  real  property,  whether  it  be  a  corporeal  or 
incorporeal  hereditament,  may  justly  be  denominated  a  free- 
hold.^ 

By  the  ancient -law,  a  freehold  interest  conferred  upon  the 
owner  a  variety  of  valuable  rights  and  privileges.  He  became 
a  suitor  of  the  courts,  and  a  judge  in  the  capacity  of  a  juror;  he 
was  entitled  to  vote  for  members  of  parliament,  and  to  defend  his 
title  to  the  land;  as  owner  of  the  immediate  freehold,  he  was  a 
necessary  tenant  to  the  prcecipe  in  a  real  action,  and  he  had  a 
right  to  call  in  the  aid  of  the  reversioner  or  remainder-man, 
when  the  inheritance  was  demanded.  These  rights  gave  him  im- 
portance and  dignity  as  a  freeholder  and  freeman  (a). 

Estates  for  life  are  divided  into  conventional  and  legal  estates. 
The  first  are  created  by  the  act  of  the  parties,  and  the  second  by 
operation  of  law. 

(1.)  Estates  for  life  by  the  agreement  of  the  parties,  were,  at  com- 
mon law,  freehold  estates  of  a  feudal  nature,  inasmuch  as  they  were 
conferred  by  the  same  forms  and  solemnity  as  estates  in  fee,  and 
were  held  by  fealty,  and  the  conventional  services  agreed  on  be- 
tween the  lord  and  tenant  (6).  Sir  Henry  Spelman  (c)  endeav- 
oured to  show,  that  the  English  law  took  no  notice  of  feuds  until 
they  became  hereditary  at  the  Norman  conquest;  and  that  fealtij, 
as  well  as  the  other  feudal  incidents,  were  consequences  of  the 
perpetuity  of  fiefs,  and  did  not  belong  to  estates  for  years,or  for  life. 
The  question  has  now  become  wholly  immaterial  in  this  country, 
where  every  real  vestige  of  tenures  is  annihilated,  and 
•the  doubt  whether  fealty  was  not  in  this  *  state,  an  ob-  [  *  25  ] 
ligation  upon  a  tenant  for  life  has  been  completely  re- 
moved, in  New  York,  by  the  act,  declaring  all  estates  to  be  allo- 
dial (d).  But  considering  it  as  a  point  connected  with  the  his- 
tory of  our  law,  it  may  be  observed,  that  the  better  opinion  would 
seem  to  be,  that  fealty  was  one  of  the  original  incidents  of  feuds 

(a)  SuUivan^a  Lectures  on  Feudal  Law,  lee.  6.  Preston  on  Estates,  vol.  i. 
206—210. 

(6)    WrigM  on  Tenures,  190. 

(c)  Treatise  of  Feuds  and  Tenures,  c.  3. 

[d)  New  York  Revised  Statutes,  vol.  i.  718,  sec.  3. 

^  Estates  for  life  were  known  among  the  Anglo-Saxons  and  seem  to  have 
been  especially  common  in  the  conventions  or  leases  under  which  lands  were 
held  hxfivemarii  upon  ecclesiastical  property.  Many  species  of  these  leases 
for  lives  may  be  found  in  the  domesday  of  St.  Paul's,  p.  123,  &c.  Digby  on 
Real  Property,  28. 
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when  they  were  for  life.  It  was  as  necessary  in  the  life  estate  as 
in  a  fee,  and  it  was  in  accordance  with  the  spirit  of  the  whole 
feudal  association,  that  the  vassal,  on  admission  to  the  protection 
of  his  lord,  and  the  honours  of  a  feudal  investiture,  should  make 
an  acknowledgement  of  his  submission,  with  an  assurance  of 
service  and  fidelity.  The  rites  of  the  feudal  investiture  were  ex- 
ceedingly solemn,  and  implied  protection  and  reverence,  benefi- 
cence and  loyalty  (a). 

Life  estates  may  be  created  by  express  words,  as  if  A.  conveys 
land  to  B.  for  the  term  of  his  natural  life;  or  they  may  arise  by 
construction  of  law,  as  if  A.  conveys  land  to  B.  without  specifying 
the  term  of  duration,  and  without  words  of  limitation.  In  this 
last  case,  B.  cannot  have  an  estate  in  fee,  according  to  the  Eng- 
lish law,  and  according  to  the  law  of  those  parts  of  the  United 
States  which  have  not  altered  the  common  law  in  this  particular, 
but  he  will  take  the  largest  estate  which  can  possibly  arise  from 
the  grant,  and  that  is  an  estate  for  life  (6).     The  life  estate  may 

be  either  for  a  man's  own  life,  or  for  the  life  of  another 
[*  26]  person,  *and  in  this  last  case,  it  is  termed  an  estate  pur 

autre  vie,  which  is  the  lowest  species  of  freehold,  and  es- 
teemed of  less  value  than  an  estate  for  one's  own  life.^  The  law 
in  this  respect  has  proceeded  upon  known  principles  of  human 
nature;  for,  in  the  ordinary  opinion  of  mankind,  as  well  as  in  the 
language  of  Lord  Coke,  "  an  estate  for  a  man's  own  life  is  higher 
than  for  another  man's  life."     A  third  branch  of  life  estates  may 

(a)  See  Lib.  Feud.  lib.  1,  tit.  1,  and  lib.  2,  tit.  5,  6,  7,  where  the  vassal  for 
life  is  termed  Jidelis,  and  every  vassal  was  bound  by  oath  to  his  lord  quod  sibi 
erit  fldelis,  ad  ultimum  diem  nitse  contra  omnem  hominem,  exceptn  rege  et  quod 
credentiam  sibi  commissam  non  manifesiabit.  Doctor  Gilbert  Siuarf,  in  his  View 
of  Society  in  Europe,  87,  88,  was  of  the  same  opinion;  and  he  explored  feudal 
antiquities  with  a  keen  spirit  of  research,  sharpened  by  controversy.  His 
work  is  deserving  of  the  study  of  the  legal  antiquarian,  if  for  no  other 
purpose,  yet  for  the  sagacity  and  elegance  with  which  he  comments  upon  the 
sketches  of  barbarian  manners,  as  tliey  remain  embodied  in  the  clear  and 
unadorned  pages  of  Cajsar,  and  the  nervous  and  profound  text  of  Tacitus. 

(6)  Co.  Lift.  42,  a. 

^  In  Garland  v.  Crow,  2  Baisley,  24,  it  is  stated,  that  **in  contemplation 
of  law  an  estate  for  life  is  equal  t-o  seven  years'  purchase  of  the  fee.  To  es- 
timate the  present  value  of  an  estate  for  life,  interest  must  be  computed  on 
the  value  of  the  whole  property  for  seven  years,  and  perhaps  interest  on  the 
several  sums  of  the  annual  interest,  from  the  present  time  to  the  periods  at 
which  they  would  respectively  fall  due,  ought  t^)  be  abated."  With  the  rate 
of  interest  at  seven  per  cent.,  the  present  value  of  an  estate  for  life  is  a  frac- 
tion more  than  thirty-ftve  per  cent,  of  the  value  of  the  absolute  estate.  But 
these  absolute  assumptions  have  now  generally  given  way  to  computations 
baaed  on  average  probabilities  of  life.     1  Washburn  on  Keal  Property,  309. 
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also  be  added,  and  that  is,  an  estate  for  the  term  of  the  tenant's 
own  life,  and  the  life  of  one  or  more  third  persons.  In  this  case, 
the  tenant  for  life  has  but  one  freehold  limited  to  his  own  life, 
and  the  life  of  the  other  party  or  parties  (a).^ 

These  estates  may  be  made  to  depend  upon  a  contingency, 
which  can  happen  and  determine  the  estate  before  the  death  of 
the  grantee.  Thus,  if  an  estate  be  given  to  a  woman  dmn  sola, 
or  durante  vlduitate,  or  to  a  person  so  long  as  he  shall  dwell  in  a 
particular  place,  or  for  any  other  indeterminate  period,  as  a  grant 
of  an  estate  to  a  man  until  he  shall  have  received  a  given  sum  out 
of  the  rents  and  profits;  in  all  these  cases,  the  grantee  takes  an 
estate  for  life,  but  one  that  is  determinable  upon  the  happening 
of  the  event  on  which  the  contingency  depended  (b).  If  the 
tenant  for  the  life  of  B.  died  in  the  lifetime  of  B.,  the  estate  was 
open  to  any  general  occupant  during  the  life  of  B. ;  but  if  the 
grant  was  to  A.  and  his  heirs  during  the  life  of  B.,  the  heir  took 
it  as  a  special  occupant.  The  statute  of  29  Charles  II.,  c.  3, 
made  such  an  interest  devisable,  and  if  not  devised,  the  heir  was 
made  chargeable  with  the  estate  as  assets  by  descent,  and  it 
speaks  of  him  as  a  special  occupant. 

The  statute  of  14  Geo.  II.,  c.  20,  went  further,  and  provided 
that  if  there  was  no  such  special  occupant  named,  and 
*the  land  be  not  devised,  it  was  to  go  in  a  course  of  ad-  [  *  27  ] 
ministration  as  personal  estate.  This  peculiar  estate  pur 
autre  vie,  has  been  frequently  termed  a  descendible  freehold,  but 
it  is  not  an  estate  of  inheritance,  and  perhaps,  strictly  speaking, 
it  is  not  a  descendible  freehold,  in  England,  for  the  heir  does  not 
take  by  descent.  It  is  a  freehold  interest  sub  modo,  or  for  cer- 
tain purposes,  though  in  other  respects  it  partakes  of  the  nature 
of  personal  estate  (c).  In  New  York,  an  estate  pm*  autre  vie, 
whether  limited  to  heirs  or  otherwise,  is  deemed  a  freehold  only 

(a)  Co.  Lift.  41,  b.  There  are  several  subtle  distinctions  in  the  books, 
growing  out  of  this  topic,  whereof  students,  according  to  Lord  Coke,  "  may 
disport  themselves  for  a  time;"  and  Mr.  Bam  has  endeavoured  to  do  so,  in  a 
puzzling  note  to  his  recent  OuUine  of  the  Law  of  Tenure  and  Tenancy,  33. 

(b)  Bradon,  lib.  4,  c.  28,  sec.  1.     Co.  Lilt.  42,  a. 

(c)  Lord  Kenyon,  in  Doe  v.  Luxton,  6  Term  Rep.  289.  By  the  statute  of 
1  Victoria,  ch.  26,  estates  pur  autre  vie,  if  not  devised,  were  to  be  chargeable 
in  the  liands  of  the  heir,  as  assets  by  descent;  and  if  there  be  no  special  oc- 
cupant, they  were  to  go  as  already  provided. 

^  According  to  strict  feudal  notions,  a  tenancy />ffr  autre  vie,  was  not  deemed 
of  sufficient  importance  to  be  considered  a  freehold  interest.  1  Spence's  Eq. 
Jur.  144;  Williams  on  Real  Property,  17,  22. 
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during  the  life  of  the  grantee  or  devisee,  and  after  his  death  it  is 
deemed  a  chattel  real  (a).  The  interest  of  every  occupant,  gen- 
eral or  special,  is,  therefore,  in  New  York,  totally  annihilated; 
but  the  statute  provisions  in  other  states  vary  considerably  upon 
this  subject.  In  New  Jersey,  the  act  of  1795  is  the  same  as  that 
in  New  York;  but  the  Virginia  statute  of  1792  follows  in  the 
footsteps  of  the  English  statute,  and  leaves  a  scintilla  of  interest, 
in  certain  events,  in  the  heir  as  a  special  occupant;  and  this  I 
apprehend  to  be  the  construction  of  the  statute  in  Maryland  of 
1799.  In  Massachusetts,  on  the  death  of  the  tenant  pur  autre  vie, 
the  law  is  said  to  give  the  estate  to  his  heir;  and  yet,  in  that  and 
other  states,  where  the  real  and  personal  estates  of  intestates  are 
distributed  Id  the  same  way  and  manner,  the  question  does  not 
seem  to  be  material.* 

(2.)  Tenancy  by  the  curtesy^  is  an  estate  for  life,  created  by 
the  act  of  the  law.  When  a  man  marries  a  woman,  seised,  at  any 
time  during  the  coverture,  of  an  estate  of  inheritance,  in  severalty, 
in  coparcenary,  or  in  common,  and  hath  issue  by  her  born  alive, 
and  which  might  by  possibility  inherit  the  same  estate  as  heir  to 
the  wife,  and  the  wife  dies  in  the  lifetime  of  the  husband,  he 
holds  the  land  during  his  life,  by  the  curtesy  of  England;  and  it 
is  immaterial  whether  the  issue  be  living  at  the  time  of 
[  *  28  ]  the  seisin,  *or  at  the  death  of  the  wife,  or  whether  it  was 
born  before  or  after  the  seisin  (6).^ 

This  estate  is  not  peculiar  to  the  English  law,  as  Littleton  er- 
roneously supposes  (c),  for  it  is  to  be  found,  with  some  modifica- 
tions, in  the  ancient  laws  of  Scotland,  Ireland,  Normandy,  and 

(a)  JSr.  Y.  Revised  Statutes,  vol.  i.  722,  sec.  6. 

lb)  lAtt.  sec.  35,  52.  Co.  Litt.  29,  b.  Paine's  case,  8  Co.  34.  If  the  issue 
take  as  purchasers,  the  husband  is  not  entitled  to  take  by  the  curtesy,  as 
where  there  was  a  devise  to  the  wife  and  her  heirs,  but  if  she  di^d  leaving 
issue,  then  to  such  issue  and  their  heirs.     Barker  v.  Barker,  2  Simons,  249. 

((')  Litt.  sec.  35. 

*  A  life  tenant  may  sell  and  convey  his  estate  jiTst  as  a  tenant  in  fee  may. 
If  a  life  tenant  holds  an  estate  for  his  own  life  and  conveys  it  to  another,  the 
giantee  becomes  tenant  pur  autre  vie.  The  owner  is  changed  but  not  the 
lile  on  which  the  estate  depends.  According  to  the  common  law  estates  were 
graded;  one  was  of  greater  dignity  than  another,  and  where  two  met  in  one 
man,  the  larger  swallowed  up  the  smaller  one,  or  the  latter  was  merged  into 
the  former. 

^  The  origin  of  the  name  appears  to  be  connected  with  curia,  and  to  have 
reference  either  to  the  attendance  of  the  husband  as  tenant  of  the  lands  at 
the  lord's  court,  or  to  mean  simply  that  under  the  circumstances  nu^ntioned 
the  husband  is  acknowledged  by  the  courts  ot  England,  the  equivalent  Latin 
expression  being  tcnens  her  legem  Anglial. 
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• 
Germany  (a).'     Sir  Martin  Wright  is  of  opinion,  that  curtesy  was 

not  of  feudal  origin,  for  it  is  laid  down  expressly  in  the  book  of 
feuds  (6),  that  the  husband  did  not  succeed  to  the  feud  of  the 
wife,  without  a  special  investiture ;  and  he  adopts  the  opinion  of 
Craig,  who  says,  that  curtesy  was  granted  out  of  respect  to  the 
former  marriage,  and  to  save  the  husband  from  falling  into  pov- 
erty; and  he  deduces  curtesy  from  one  of  the  rescripts  of  the  Em- 
peror Constantino  (c).  But,  whatever  may  have  been  the  origin 
of  this  title,  it  was  clearly  and  distinctly  established  in  the  Eng- 
lish law,  in  the  time  of  Glanville;  and  it  was  described  by  Brac- 
ton,  and  especially  in  a  writ,  in  11  Hen.  III.,  with  the  fulness  and 
precision  of  the  law  definitions  at  the  present  day  (d).  Though 
the  extent  of  it,  as  against  the  adult  heir  of  the  wife,  may  be 
justly  complained  of,  yet  it  is  remarkable,  that  curtesy  has 
continued  unimpaired,  in  England  and  Scotland  (e),  *and  [  *  29  ]  • 
it  remains  almost  entirely  unshaken  in  our  American 
jurisprudence.' 

{a)  Co.  Litt.  30,  a.      Wright  on  Tenures,  193.     2  Blacks.  Cmn.  126.     In  Nor-   ^ 
inondy,  according  to  the  Coufurnicr,  c.  119,  the  curtesy  lasted  only  during 
the  widowhood  of  the  husband. 

(h)  Feud.  lib.  1,  tit.  15,  lib.  2,  tit.  13. 

(c)    Wright  on  Tenure.^,  194.     Craigls  Jus  Feudale,  lib.  2.     Deig.  22,  sec.  40. 

{(1)  Glanville,  lib.  7,  c.  18.  Bracton,  lib.  5,  c.  30,  sec.  7.  Hale's  Hist.  Com. 
Law.  c.  9.  In  the  form  of  the  writ  given  by  Sir  Matthew  Hale,  in  which 
Henry  III.  directs  the  English  laws  to  be  observed  in  Ireland,  tenancy  by 
the  curtesy  is  stated,  even  at  that  time,  to  be  consuetudo  et  lex  Anglix ;  and 
the  Mirror^  c.  1,  sec.  3,  says,  that  this  title  was  granted  of  the  curtesy  of  King 
Hvnrg  I. 

{e\  In  Scotland,  there  is  this  variation  in  the  curtesy  from  that  in  Eng- 
land, that  the  wife  must  have  been  seised  of  the  estate  as  heir,  and  not  have 
acquired  it  by  purchase,  though  it  is  admitted  there  is  no  good  reason  for  the 
distinction.     BcIVh  Com.  vol.  i.  5th  edit.  61. 

"  As  Gunderraan  (I^nglisches  Privatecht,  p.  167)  points  out,  this  species 
of  interest  was  not,  as  Littleton  (sec.  35)  asserts,  peculiar  to  England,  but  is 
found  also  in  France  and  Germany. 

^  In  the  United  States,  tenancy  by  curtesy  was  adopted  as  a  comnion-law 
estate.  It  exists  by  express  statute  in  its  common-law  form  in  Pennsyl- 
vania, Delaware,  Maryland,  New  Jersey,  North  Carolina,  Tennessee,  Ken- 
tucky, West  Virginia,  Nebraska,  Vermont,  New  Hampshire  and  Khode 
Island.  In  Virginia,  Connecticut  and  Missouri,  it  is  recognized  by  the 
courts  as  an  existing  estate.  1  Geenleafs  Cruise,  140;  Alexander  r.' War- 
ranee,  17  Mo.  228.  It  has  been  expressly  abolished  in  Nevada.  Comp.  L. 
1873,  sec.  157;  Illinois,  Rev.  Stat.  1883,  c.  41,  sec.  1;  Iowa,  Eev.  Code.  1880, 
sec.  2440;  Indiana,  Rev.  Stat.  1881,  sec.  2482;  Minnesota,  L.  1875,  c.  40,  sec. 
5;  Arizona,  Comp.  L.  1877,  sec.  1976;  Dakota,  Rev.  Code,  1877,  p.  247; 
Wyoming,  Comp.  L.  1876.  c.  42,  sec.  1;  Kansas,  Comp.  L.  1879,  sec.  2129; 
Mississippi,  Rev.  Code,  1880,  sec.  1170. 

In  otlier  of  the  states  curtesy  is  superseded  by  statutory  enactments.  See 
Portis  r.  Parker,  22  Texas,  699;  Tong  v.  Marvin,  15  Mich.  60. 

In  New  York,  by  her  separate  conveyance,  the  wife  may  defeat  the  hus- 
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South  Carolina  is  an  exception,  for  in  that  state  tenancy  by  the 
curtesy,  eo  nomine,  has  ceased  by  the  provision  of  an  act  in  1791, 
relative  to  the  distribution  of  intestates^  estates,  which  gives  to  the 
husband  surviving  his  wife  the  same  share  of  her  real  estate  as 
she  would  have  taken  out  of  his,  if  left  a  widow,  and  that  is  either 
one  moiety  or  one  third  of  it,  in  fee,  according  to  circumstances. 
In  Georgia,  also,  tenancy  by  curtesy  does  not  exist;  because  all 
marriages  since  1785,  vest  the  real  equally  with  the  personal 
estate  of  the  wife  in  the  husband. 

Four  things  are  requisite  to  an  estate  by  the  curtesy,  viz,  mar- 
riage, actual  seisin  of  the  wife,  issue,  and  death  of  the  wife.^  The 
law  vests  the  estate  in  the  husband  on  the  death  of  the  wife,  with- 
out entry.  His  estate  is  initiate  on  issue  had,  and  consummate 
on  the  death  of  the  wife  (a). 

The  wife  according  to  the  English  law,  must  have  been  seised 
in  fact  and  in  deed,  and  not  merely  of  a  seisin  in  law  of  an  es- 
tate of  inheritance,  to  entitle  the  husband  to  his  curtesy  (b). 
The  possession  of  the  lessee  for  years  is  the  possession  of  the 
wife  as  reversioner;  but  if  there  be  an  outstanding  estate  for  life, 
the  husband  cannot  be  tenant  by  the  curtesy  of  the  wife's  estate 
in  reversion  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture  (c).  This  is  still  the  general  rule  at  law, 
though  in  equity  the  letter  of  it  has  been  relaxed  by  a  free  and 
liberal  construction  (d).  The  circumstances  of  this  country  have 
justly  required  some  qualification  of  the  strict  letter  of  the 
[  *  30  ]  *  rule  relative  to  a  seisin  in  fact  by  the  wife;  and  if  she 
be  owner  of  waste,  uncultivated  lands  not  held  adversely, 
she  is  deemed  seised  in  fact,  so  as  to  entitle  her  husband  to  his 

{a)  In  Pennsylvania  the  husband's  curtesy  is  good,  though  there  be  no 
issue  of  the  marriage.     Purdon^s  Dig.  550. 

(b)  Co.  Litt.  29,  a. 

(c)  Perkins,  sec.  457,  464.  Co.  Litt.  29,  a.  De  Grey  v.  Richardson,  3  Atk. 
469.  Gentry  v.  Wagstaff,  3  Dev.  N.  C.  Rep.  270.  Stoddard  v.  Gibbs,  1  Sum- 
ner, 263. 

(d)  De  Grey  v.  Richardson,  3  Atk.  469.  Sterling  v.  Penlington,  7  Viner, 
149,  pi.  11. 


band's  right  to  curtesy.     Thurber  v.  Townsend,  22  N.  Y.  517;  4  N.  Y.  Stat, 
at  Large,  513. 

®  The  marriage  must  be  a  valid  one,  and  where  it  is  only  voidable  and  not 
annulled  during  the  life  of  the  wife,  its  unlawfulness  cannot  be  inquired  into 
so  as  to  take  away  the  curtesy  of  the  husband.  Parker's  Appeal,  8  Wright 
(Pa.),  309.  In  cases 'where  the  marriage  is  only  voidable  and  not  void  the 
husband  hits  his  curtesy. 
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right  of  cnrtesy  (a).  The  title  to  such  property  draws  to  it  the 
possession;  and  that  constructive  possession  continues,  in  judg- 
ment of  law,  until  an  adverse  possession  be  clearly  made  out; 
and  it  is  a  settled  point  in  our  courts,  that  the  owner  of  such  lands 
is  deemed  in  possession,  so  as  to  be  able  to  maintain  trespass  for 
entering  upon  the  land  and  cutting  the  timber.  To  entitle  the 
husband  to  curtesy,  the  wife  must  have  had  such  a  seisin  as  will 
enable  her  issue  to  inherit;  and  therefore,  if  she  claims  by  descent 
or  devise,  and  dies  before  entry,  the  inheritance  will  go,  not  to 
her  heir,  but  to  the  heir  of  the  person  last  seised,  and  the  hus- 
band will  not  have  his  curtesy  (6).^ 

The  rule  has  been  carried  still  further  in  this  country;  and  in 
one  state,  where  the  title  by  curtesy  is  in  other  respects  as  in 
England,  it  is  decided,  that  it  was  sufficient  for  the  claim  of  cur- 
tesy that  the  wife  had  title  to  the  land,  though  she  was  not  actu- 
ally seised,  nor  deemed  to  be  so  (c).  The  law  of  curtesy  in 
Connecticut  is  ifiade  to  symmetrize  with  other  parts  of  their  sys- 
tem; and  in  that  state,  ownership  without  seisin,  is  sufficient  to 
govern  the  descent  or  devise  of  real  estate  (d). 

At  common  law,  the  husband  could  not  be  tenant  by  the  cur- 
tesy of  a  use  (e);  but  it  is  now  settled  in  equity,  that  he  may  be 
a  tenant  by  the  curtesy  of  an  equity  of  redemption,  and  of  lands 
of  which  the  wife  had  only  a  seisin  in  equity  as  a  cestui 
que  trust  (g).  So,  if  money  be  agreed  to  be  laid  out  *in  [  *31  ] 
the  purchase  of  laud,  the  money  is  considered  as  land, 
in  the  view  of  a  court  of  equity,  and  the  husband  will  be  allowed 
his  curtesy  (h).  Though  the  husband  be  entitled  to  his  curtesy 
in  a  trust  estate,  it  has  been  a  questionable  point,  whether  it  must 

{a)  Jackson  v.  Sellick.  8  Johns.  Rep.  262.  Clay  v.  White,  1  Munf.  162. 
Green  v.  Liter,  8  Crunch'' s  Rep.  249.  Davis  v.  Mason,  1  Peters^  U.  S.  Rep.  503. 
Smoot  V.  Lecatt,  1  Ste^ca)i^s  Ala.  Rep.  590. 

(6)  Jackson  v.  Johnson,  5  Cmceri's  Rep.  74. 

(c)  Busli  V.  Bradley,  4  Day^s  Rep.  298.     Kline  v.  Bebee,  6  Conn.  Rep.  494. 

(d)  4  Dai/s  Rep.  ub.  sup. 

(e)  Gilbert  on  Uses,  by  Sugdcn,  48,  440. 

Ig)  In  Virginia,  hy  statute,  (1  R.  C.  1819,)  the  husband  has  his  curtesy  in 
d  trust  estate.  So  it  is  in  Maine,  and  deemed  to  be  so  throughout  the 
country.     1  Sumner,  128. 

{h)  Sweetapple  v.  Bindon,  2  Vern.  536.  Watts  v.  Ball,  1  P.  Wm.  108. 
Chaplin  v.  Chaplin.  3  ibid.  229.  Cashborne  r.  Scarle,  1  Atk.  603.  Cunning- 
ham  V.  Moody,  1  Ves.  174.     Dodson  r.  Hay,  3  Bro.  404. 

^  The  common  law  rule  which  required  that  the  wife  should  be  seised 
either  in  deed  or  actual  possession,  has  been  so  far  relaxed  that  a  husband  is 
entitled  to  curtesy  where  the  wife  is  seised  of  an  ecjuitable  estate  of  inheri- 
tance.    Dubs  V.  Dubs,  7  Casey,  154. 
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not  be  such  a  trust  estate  as  will  give  him  an  equitable  seisin. 
The  wife  must  have  had  a  seisin  of  the  freehold  and  inheritance, 
simul  et  semel,  either  at  law  or  in  equity,  during  the  coverture  (a).^^ 
In  Roberts  v.  Dixwell  (6),  Lord  Hardwicke  held,  that  the  husband 
might  have  his  curtesy  in  an  estate  devised  to  the  wife  for  her 
separate  use;  but  afterwards  he  declared,  that  a  seisin  in  law,  or 
in  equity,  was  esseutial  to  a  tenancy  by  curtesy.  The  opinions 
of  Lord  Hardwicke,  in  Hearle  v.  Greenbankj  and  Roberts  v.  Dix- 
well^  are  conflicting,  and  cannot  be  reconciled;  and  it  would  seem 
to  have  followed,  that  if  the  equitable  freehold  was  out  in  trus- 
tees for  the  separate  use  of  the  wife,  and  kept  distinct  during  the 
coverture  from  her  equitable  remainder  in  fee,  that  she  wanted 
that  seisin  of  the  entire  equitable  estate  requisite  to  a  tenancy  by 
the  curtesy.  But  it  is  now  settled  otherwise,  and  the  husband  is 
tenant  by  the  curtesy  if  the  wife  has  an  equitable  estate  of  in- 
heritance, notwithstanding  the  rents  and  profits  are  to  be  paid  to 
her  separate  use  during  the  coverture."  The  receipt  of  the  rents 
and  profits  are  a  sufficient  seisin  in  the  wife  (c).  And  if  lands 
be  devised  to  the  wife  for  her  separate  and  exclusive  use,  and  with 
a  clear  and  distinct  expression  that  the  husband  was  not  to  have 
any  life  estate  or  other  interest,  but  the  same  was  to  be  for  the 

wife  and  her  heirs;  in  that  case,  the  court  of  chancery 
[  *32  ]  will  consider  the  husband  a  trustee  *for  the  wife  and  her 

heirs,  and  bar  him  of  his  curtesy  (d).  But  the  husband 
of  a  mortgagee  in  fee  is  not  entitled  to  his  curtesy,  though  the 

(a)  Hearle  v.  Greenbank.  1  Ves.  298.     3  Atk.  716,  S.  C. 
(6)  1  Atk.  607. 

(c)  Pitt  V.  Jackson,  3  Bro.  51.  Morgan  v.  Morgan,  5  Madd.  Hep.  248. 
Amer.  ed.  If  the  wife's  lands  be  sold  in  partition  after  her  death,  the  hus- 
band, as  tenant  by  the  curtesy,  will  be  entitled  to  the  use  of  the  proceeds 
for  life  upon  giving  security  for  repayment  at  his  death.  Clapper  v.  Liver- 
good,  5  Walts,  113. 

(d)  Bennet  v.  Davis,  2  P.  Wm.  316. 

^'^  It  is  the  general  rule  in  the  United  States  that  if  the  estate  be  such  that 
there  may  be  an  entry  made  upon  it,  there  must  be  such  an  entry  during 
coverture,  in  order  to  give  the  husband  curtesy. 

Neely  v.  Butter,  10  B.  Mon.  48.  Adams  v.  Logan,  6  B.  Mon.  175.  Mercer 
V.  Selden,  1  How.  37.  In  Ohio,  Connecticut  and  Pennsylvania,  a  right  of 
entry  on  the  part  of  the  wife,  is  a  sufficient  seisin,  although  the  premises  are 
in  the  adverse  X)ossession  of  another.  ^Merritt  v.  Home,  5  Ohio,  307.  Mitchell 
V.  Kyan,  3  Ohio,  377.  Kline  v.  Beebe,  6  Conn.  494.  Bush  v.  Bradley,  4  Day, 
298.  Stoolfoos  V.  Jenkins,  8  S.  &  K.  167. 

"  The  seisin  which  a  wife  has  as  trustee  of  the  legal  estate,  does  not  give 
her  husband  curtesy.  Chew  v.  Commissions,  5  Kawle,  160.  If  a  woman  on 
the  eve  of  her  marriage  conveys  her  real  estate  without  the  consent  of  her 
hasband,  it  is  a  fraud  on  his  rights  and  is  void  as  to  him.  Chew  v.  Com. 
(Supra.) 
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estate  becomes  absolute  at  law,  unless  there  has  been  a  foreclosure, 
or  unless  the  mortgage  has  subsisted  so  long  a  time  as  to  create 
a  bar  to  the  redemption  (a).  The  rule  has  now  become  common 
learning,  and  it  is  well  understood  that  the  rights  existing  in,  or 
flowing  from  the  mortgagee,  are  subject  to  the  claims  of  the  equity 
of  redemption,  so  long  as  the  same  remains  in  force. 

Curtesy  applies  to  qualified  as  well  as  to  absolute  estates  in  fee, 
but  the  distinctions  on  this  point  are  quite  abstruse  and  subtle. 
It  was  declared  in  Fatness  case  (6),  to  be  the  common  law,  that 
if  lands  had  been  given  to  a  woman,  and  the  heirs  of  her  body, 
and  she  married  and  had  issue  which  died,  and  then  the  wife  died 
without  issue,  whereby  the  estate  of  tho  wife  was  determined,  and 
the  inheritance  of  the  land  reverted  to  the  donor,  yet  the  husband 
would  be  entitled  to  hold  the  estate  tail  for  life  as  tenant  by  the 
curtesy,  for  that  was  implied  in  the  gift.  So,  where  an  estate  was 
devised  to  a  woman  in  fee,  with  a  devise  over,  in  case  she  died 
under  the  age  of  twenty-one,  without  issue,  and  she  married,  had 
issue  which  died,  and  then  she  died,  under  age,  by  which  the  de- 
vise over  took  efiPect;  still,  it  was  held,  the  husband  was  entitled 
to  his  curtesy  (c).  But  there  are  several  cases  in  which  curtesy, 
as  well  as  dower,  ceases  upon  the  determination  of  the  estate;  and 
this  upon  the  maxim,  that  the  derivative  estate  cannot  continue 
longer  than  the  primitive  estate,  cessante  statu  primitivo  cessat 
denvativus.  As  a  general  rule,  curtesy  and  dower  can  only  be 
commensurate  with  the  estate  of  the  grantee,  and  must  cease  with 
the  determination  of  that  estate.  They  cease  necessarily 
where  *the  seisin  was  wrongful,  and  there  be  an  eviction  [  *  38  ] 
under  a  title  paramount.  The  distinction  is  principally 
between  a  condition  and  a  limitation.  If  the  wife's  seisin  be  de- 
termined by  a  condition  in  deed  expressly  annexed  to  the  estate, 
and  the  donor  or  his  heirs  enter  for  breach  of  the  condition,  the 
curtesy  is  defeated,  for  the  donor  reassumes  his  prior  and  para- 
mount title,  and  all  intermediate  ricrhts  and  encumbrances  are 
destroyed.  On  the  other  hand,  a  limitation  merely  shifts  the  estate 
from  one  person  to  another,  and  leaves  the  prior  seisin  undis- 
turbed.    The  limitation  over  takes  effect,  and  the  estate  next  in 

(a)  This  is  so  stated  in  Chaplin  v.  Chaplin,  as  reported  in  7  Viner,  156,  pi. 
23;  and  the  same  thing  is  declared  by  Lord  Hardwicke,  in  a  case  which  Lord 
Loughborough  cited  from  his  note  book,  in  2  Ves.  jr.  4.33. 

(ftj  8  Co.  ,34. 

(c)  Buckworth  v.  Thirkell,  3  Bos.  <&  Pull.  652,  note. 
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expectancy  vests  without  entry,  and  the  curtesy  is  preserved.  If, 
however,  instead  of  being  a  simple  limitation,  it  be  a  conditional 
limitation,  it  is  said,  that  in  that  case  the  curtesy  would  be 
defeated,  for  the  conditional  limitation  cuts  ofp,  or  produces  a 
cesser  of  the  estate  upon  which  it  operates.  The  cases  of  an  estate 
tail  determining  by  failure  of  issue,  and  of  a  fee  determining  by 
executory  devise  or  springing  use,  are  exceptions  to  the  general 
rule,  denying  curtesy  or  dower  after  the  determination  of  the 

principal  estate  (a). 
[  *  34  ]      *  Though  the  wife's  dower  be  lost  by  her  adultery,  no 

such  misconduct  on  the  part  of  the  husband  will  work  a 
forfeiture  of  his  curtesy;  nor  will  any  forfeiture  of  her  estate  by 
the  wife  defeat  the  curtesy  (h)}'^  The  reason,  says  Lord  Talbot, 
why  the  wife  forfeits  her  dower,  and  the  husband  does  not  forfeit 
his  curtesy,  in  cases  of  misconduct,  is  because  the  statute  of 
Westm.  2,  gave  the  forfeiture  in  one  case  and  not  in  the  other  (c). 
This  is  showing  the  authority,  but  not  the  reciprocal  justice  or 

(a)  Buckworth  v.  Thirkell,  3  Bos.  &  Pull.  652,  note.  Butler's  note  170,  to 
Co.  Lilt.  241,  a.  Roper  on  Husband  and  Wife,  vol.  i.  36,  37.  Preston  on  Ab- 
stracts of  Title,  vol.  iii.  384.  Park  on  Dower,  172,  186.  Mr.  Butler,  in  speak- 
ing of  limited  fees,  which  by  the  grant  are  to  continue  only  to  a  certain 
period,  observes,  that  curtesy  and  dower  will  continue  after  the  expiration 
of  the  period  to  which  the  fee  was  to  continue.  But  where  the  fee  was  orig- 
inally created  by  words  importing  an  absolute  fee,  and  by  subsequent  words 
was  made  determinable  upon  some  particular  event,  there  the  curtesy  and 
dower  cease  with  the  estate  to  which  the  event  is  annexed.  The  case  of 
Buckworth  v.  Thirkell,  stands  in  the  way  of  the  doctrine  of  Mr.  Butler,  and 
Lord  Mansfield  decided,  that  the  case  before  him  was  one  of  a  contingent, 
and  not  of  a  conditional  limitation.  Ix)rd  Alvanley,  in  3  Bos.  &  Pull.  654, 
cites  the  distinction  of  Mr.  Butler,  as  worthy  of  attention,  and  Mr.  Roperhas 
varied  it,  and  discussed  it.  Neither  of  them,  as  it  would  seem,  have  traced 
the  lines  of  the  distinction  with  satisfactory  clearness  and  precision,  or  shown 
any  sound  principle  on  which  it  rests.  The  subject  is  replete  with  pei-plexed 
refinement.**,  and  it  is  involved  too  deep  in  mystery  and  technical  subtleties, 
to  be  suflficiently  intelligible  for  practical  use.  Here  arises  a  proper  case  for 
the  aid  of  the  reformer.  ^Vhen  any  particular  branch  of  the  law  has  departed 
widely  from  clear  and  simple  rules,  or.  by  the  use  of  artificial  and  redundant 
distinctions,  has  become  uncertain,  and  almost  incomprehensible,  there  is  no 
effectual  relief  but  from  the  potent  hand  of  the  law-giver. 

[h)  Preston  on  Abstracts  of  Title,  vol.  iii.  385.  Smoot  r.  Lecatt,  1  StewarVs 
Ala.  Hep.  590.  Mass.  Revised  Statutes,  1835.  Whether  a  divorce  a  innculo  will 
destroy  curtesy,  depends  on  circumstances,  and  there  is  some  variety  in  the 
laws  of  the  several  states.  If  the  cause  of  the  divorce  be  for  causes  arising 
before  marriage,  the  right  to  curtesy,  as  well  as  to  other  rights  growing  out 
of  the  marriage,  ^s  gone,  but  if  for  causes  subsequent  to  marriage,  the  rule 
is  not  absolutely  stable  and  uniform.     See  Hilliard^s  Ahr.  vol.  i.  51,  52. 

fr)  Sidney  v.  Sidney,  3  P.  If  m.  276 

'^  A  hns])and  may  forfeit  his  estate  to  curtesy  by  a<liv«>rce(r  vinculo.  l'.i.<*hop 
on  Marriag*'  and  Divorce,  sec.  666;  Wheeler  r.  Hotchkiss,  10  Conn.  225; 
Teaque  v.  Downs,  69  N.  C.  280. 
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equity  of  the  distinction.  There  is  no  parity  of  justice  in  the 
case  (a).  So,  the  husband,  as  well  as  any  other  tenant  for  life, 
may  forfeit  his  curtesy  by  a  wrongful  alienation,  or  by  making  a 
feoffment,  or  levying  a  fine  importing  a  grant  in  fee,  sufPering  a 
common  recovery,  joining  the  mise  in  a  writ  of  right,  or  by  any 
other  act  tending  to  the  disherison  of  the  reversioner  or  remainder- 
man (6).  In  New  York,  this  rule  of  the  common  law  existed  until 
lately.  The  statute  of  Westm.  2,  c.  24,  giving  a  writ  applicable 
to  such  cases  of  forfeiture,  was  re-enacted  in  1787  (c).  The  in- 
jury of  the  alienation  to  the  heir  was  removed  by  the  statute  of  6 
Edw.  I.,c.  3,  also  re-enacted  in  1787  (d).  That  statute  declared, 
that  alienations  by  the  tenant  by  the  curtesy,  should  not  bar  the 
issue  of  the  mother,  though  the  father's  deed  bound  his  heirs  to 
warranty.  But  every  vestige  of  this  law  of  forfeiture  has  recently 
and  wisely  been  abrogated  in  New  York,  by  a  provision 
in  the  new  statute  code,  which  *  declares  that  a  convey-  [  *  35  ] 
ance  by  a  tenant  for  life,  or  years,  of  a  greater  estate  than 
he  possessed,  or  could  lawfully  convey,  shall  not  work  a  forfeiture 
of  his  estate,  nor  pass  any  greater  estate  or  interest  than  the  ten- 
ant can  lawfully  convey ;  except  that  the  conveyance  shall  operate 
by  way  of  estoppel,  and  conclude  the  grantor,  and  his  heirs,  claim- 
ing from  him  by  descent  (e).^^ 

(3. )  The  next  species  of  life  estates  created  by  the  act  of  the 
law,  is  that  of  dower.  It  exists  where  a  man  is  seised  of  an  es- 
tate of  inheritance,  and  dies  in  the  lifetime  of  his  wife.     In  that 

(a)  In  Indiana,  the  unequal  rule  is  corrected,  and  the  husband  and  wile 
are  treated  alike  on  this  point,  and  if  lie  leaves  his  wife  and  lives  with  an 
adultress,  he  loses  his  right  of  tenancy  by  the  curtesy.  Revised  Statutes  oj  In- 
diana, 1838,  p  240. 

(6)  Co.  Litt.  251,  a.  b.  302,  b.     2  Inst.  .309. 

(c)  Laws  N.  Y.  sess.  10,  c.  50,  sec.  6. 

(d)  Laws  N.  Y.  sess.  10,  c.  48,  sec.  8.  The  same  provision  against  aliena- 
tions bv  the  tenant  by  the  curtesy,  was  enacted  in  New  Jersey,  in  1798. 
Elmer's  Dig.  78. 

(e)  N.  Y.  Revised  Statutes,  vol.  i.  739,  sec.  143,  145.  The  3Iass.  Revised 
Statutes,  in  1835,  have  made  the  same  alteration  in  this  law  of  forfeiture. 
The  husband's  life  estate,  in  his  wife's  land,  is  liable  to  be  taken,  and  ap- 
propriated and  sold  for  his  debts.     Litchfield  v.  Cudworth,  15  Pielc.  23. 

^^  At  common  law  it  was  required  in  order  to  give  a  husband  his  right  to 
curtesy,  that  issue  should  be  born  alive,  i.  e.,  heard  to  cry.  In  most  of  the 
states  where  curtesy  is  allowed  great  strictness  is  required  in  the  proof  that 
the  child  was  actually  born  alive  in  the  life  time  of  the  mother.  In  Penn- 
sylvania the  necessity  of  a  child  being  born  is  dispensed  with  by  statute. 
Dunlap's  Laws,  p.  510. 

As  soon  as  a  child  is  born  the  husband's  right  to  curtesy  is  Initiate,  and  is 
consummate  only  upon  the  wife's  death. 

5   VOL.    IV.    KENT.  65 


*  36  OP  REAL  PROPERTY.  [Part  VI. 

case  she  is  at  common  law  entitled  to  be  endowed,  for  her  natural 
life,  of  the  third  part  of  all  the  lands  whereof  her  husband  was 
seised,  either  in  deed  or  in  law,  at  any  time  during  the  coverture, 
and  of  which  any  issue  which  she  might  have  had  might  by 
possibility  have  been  heir  (a). 

This  humane  provision  of  the  common  law  was  intended  for 
the  sure  and  competent  sustenance  of  the  widow,  and  the  better 

nurture  and  education  of  her  children  (6).  We  find  the 
[  *  36  ]   *law  of  dower,  in  the  mode  of  endowing  adostium  ecclesicBy 

in  common  use  in  the  time  of  Glanville  (c),  but  limited 
to  the  third  part  of  the  freehold  lands  which  the  husband  held  at 
the  time  of  the  marriage.  This  limitation  is  likewise  mentioned 
in  Bracton  and  Fleta  (d);  whereas  in  magna  charta  (e),  the  law 
of  dower,  in  its  modern  sense  and  enlarged  extent,  as  applying  to 
all  lands  of  which  the  husband  was  seised  during  the  coverture, 
was  clearly  defined  and  firmly  established.  It  has  continued  un- 
changed in  the  English  law  to  the  present  times;  and,  with  some 

(rt)  LHf.  sec.  36.  Perkins,  sec.  801.  N.  Y.  Revised  Statutes,  vol.  i.  740,  sec. 
1.  Parkas  Treatise  on  the  Law  of  Dower,  5,  Chasers  Statutes  of  Ohio,  vol.  ii. 
1314.  1  Virginia  R,  C.  Mass.  R.  Statutes  of  1835,  part  2,  tit.  1,  c.  60,  sec.  1. 
The  New  Jersey  statute  of  1799,  which  re-enacts  all  the  essential  doctrines 
ot  the  English  law  on  the  subject  of  dower,  omits  the  condition  in  the  text 
in  respect  to  the  wife's  Issue.  EJmer^s  Dig.  143.  So  does  the  Virginia  stat- 
ute of  1792.  Revised  Code  of  Virginia^  vol.  i.  288,  and  the  Statute  of  New 
York,  and  the  R.  L.  of  Missotwi,  1835,  p.  226.  In  ^lissouri,  the  widow  is 
also  entitled  to  dower,  in  leasehold  estates,  for  a  term  of  twenty  years  or 
more. 

[h)  Bracton,  92,  a.  Fleta,  lib.  5,  c.  23,  sec.  2.  Co.  Litt.  30,  b.  In  the  cus- 
toms of  the  ancient  Germans,  recorded  by  Tacitus,  DeMor.  Germ.  c.  18.  dotem 
non  uxor  marito,  sed  uxori  viaritus  off'ert.  In  this  custom  we  probably  have 
the  origin  of  the  right  of  dower,  which  was  carried  by  the  northern  barbar- 
ians into  their  extensive  conquests:  and  when  a  permanent  interest  was  ac- 
quired in  land,  the  dower  of  the  wido.w  was  extended  and  applied  to  real  es- 
tate, from  principle  and  affection,  and  by  the  influence  of  the  same  generosity 
of  sentiment  which  lirst  applied  it  to  chattels.  Stuarfs  View  of  Society,  29, 
30,  22.3 — 227.  Olaus  Magnus  records  the  same  custom  among  the  Goths;  and 
Dr.  Stuart  shows  it  to  have  been  incorporated  into  the  laws  of  the  Visigoths 
and  Burgundians.  Mr.  Barrington  observes,  that  the  English  would  proba- 
bly borrow  such  an  institution  from  the  Goths  and  Swedes,  rather  than  from 
any  other  of  the  northern  nations.  Observ.  upon  the  Ancient  Statutes,  9,  10. 
Among  the  Anglo-Saxons,  the  dower  consisted  of  goods;  and  there  were  no 
footsteps  of  dower  in  lands  until  the  Norman  conquest.  2  Blacks.  Com.  129. 
Spelman,  Gloss,  voce  Doarium,  deduces  dos  from  the  French  douaire;  and  Sir 
Martin  Wright  says,  that  dower  was  probably  brought  into  England  by  the 
Normans,  as  a  ))ranch  of  their  doctrine  of  fiefs  or  tenures.  Wright  on  Tenures, 
192.  In  the  French  law,  tenancy  by  curtesy  is  called  droit  dc  viduitL 
(Euvresde  D^ Aguesseau,  tom.  iv.  660. 

(c)  Glan.  lib.  0,  c.  1. 

[d)  Bracton,  lib.  2,  c.  39,  sec.  2.     Fleta,  lib.  5,  c.  24,  sec.  7. 
(c)  C.  7. 


Lcc.  LV.]  OF  REAL  PROPERTY.  *  37 

modilications,  it  has  been  everywhere    adopted  as   part  of   the 
municipal  jurisprudence  of  the  United  States. 

To  the  consummation  of  the  title  to  dower,  three  things  are 
requisite,  viz. :  marriage,  seisin  of  the  husband,  and  his  death  (a). 
Dower  attaches  upon  all  marriages  not  absolutely  void,  and  ex- 
isting at  the  death  of  the  husband;  it  belongs  to  a  wife  de  facto, 
whose  marriage  is  voidable  by  decree,  as  well  as  to  a  wife  de 
jure.  It  belongs  to  a  marriage  within  the  age  of  consent,  though 
the  husband  dies  within  that  age  (6).  But  &  feme  covert,  being 
an  alien,  was  not  by  the  common  law  entitled  to  be  endowed  any 
more  than  to  inherit  (c).  This  rule  has  been  relaxed  in  some 
parts  of  this  country;  and  in  Maryland,  an  alien  widow,  who 
married  in  the  United  States,  and  resided  here  when  her  husband 
died,  was  admitted  to  dower  (d).  In  New  York,  the  alien 
widow  of  a  natural  *  born  citizen,  who  was  an  inhabitant  [  *  37  ] 
of  the  state  at  the  passage  of  the  act  of  1802,  enahling 
aliens  to  purchase  and  hold  real  estate,  is  dowable  (e).  The  gen- 
eral provision  in  the  Revised  Statutes  declares,  that  the  widows 
of  aliens,  entitled  at  the  time  of  their  deaths  to  hold  real  estate, 
may  be  endowed  thereof,  provided  the  widow  was  an  inhabitant 
of  the  state  at  the  time  of  the  death  of  the  husband  (/ ). 

The  law  of  marriage  belongs  to  another  branch  of  these  disqui- 
sitions; and  I  shall  proceed  to  consider,  (1.)  Of  what  estate  the 
wife  can    be  endowed;   (2.)  How  dower  will  be  defeated;  (3.) 

How  dower  may  be  barred;   (4.)   The  manner  of  assigning  it. 

•  ■ 

I.    Of  what  estate  the  wife  may  be  endowed. 

The  husband  must  have  had  seisin  of  the  land  in  severalty  at 
some  time  during  the  marriage,  to  entitle  the  wife  to  dower.'*  No 
title  to  dower  attaches  on  a  joint  seisin.  The  mere  possibility  of 
the  estate  being    defeated  by  survivorship  prevents  dower  {g). 

{a)  Co.  IJtt.  31,  a.  ~~  "" 

{h)  Co.  Lift.  33,  a.     7  Co.  42.     Kenne'scase,  Doct.  &  Sfu.  22. 

(c)  Co.  Lift.  31,  b.     Kelly  v.  Harrison,  2  Johns.  Cos.  29. 

(d)  Buchanan  v.  Deslion,  1  Harr.  d'  Gill  280.  By  3fass.  Bevised  Statutes  of 
1835,  and  in  New  Jersey,  by  statute  in  1799,  an  alien  widow  takes  dower. 

(e)  Priest  r.  Cummings,  16  Wendell,  617.  But  this  case  seems  to  be  con- 
trary to  the  decision  in  Connolly  v.  Smith,  21  Wendell,  59. 

(/)  New  York  Revised  Statutes,  vol.  i.  740,  sec.  2. 

iff)  Litt.  sec.  45.  In  Indiana,  a  ioint-tenant's  estate  is  subject  to  dower. 
Hevisrd  Code,  1831.  p.  290.     3  Blaeif.  Ind.  Rep.  13,  note. 

'*  By  the  common  law,  a  widow  is  dowable  of  all  lands,  tenants,  or  heredi- 
taments, both  corporeal  and  incorporeal  of  which  her  husband  may  have  been 
seised  in  fee  or  in  fee  tail  during  coverture.     2  Elks.  Com.  131. 
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The  old  rule  went  so  far  as  to  declare,  that  if  one  joint-teDant 
aliens  his  share,  his  wife  shall  not  be  endowed,  notwithstanding 
the  possibility  of  the  other  joint- tenant  taking  by  survivorship  is 
destroyed  by  the  severance;  for  the  husband  was  never  sole 
seised  (a).  It  is  sufficient  to  give  a  title  to  dower,  that  the  hus- 
band had  a  seisin  in  law,  without  being  actually  seised;  and  the 
reason  given  for  the  distinction  on  this  point  between  dower  and 
curtesy  is,  that  it  is  not  in  the  wife's  power  to  procure  an  actual 
seisin  by  the  husband's  entry,  whereas  the  husband  has  always 
the  power  of  procuring  seisin  of  the  wife's  land  (&).     If  land 

descends  to  the  husband  as  heir,  and  he  dies  before 
[  *  38  ]   *  entry,  his  wife  will  be  entitled  to  her  dower;  and  this 

would  be  the  case,  even  if  a  stranger  should,  in  the  inter- 
mediate time,  by  way  of  abatement,  enter  upon  the  land  ;  for  the 
law  contemplates  a  space  of  time  between  the  death  of  the  ances- 
tor and  the  entry  of  the  abator,  during  which  time  the  husband 
had  a  seisin  in  law  as  heir  (c).  But  it  is  necessary  that  the  hus- 
band should  have  been  seised  either  in  fact  or  in  law;  and  where 
the  husband  had  been  in  possession  for  years,  using  the  land  as 
his  own,  and  conveying  it  in  fee,  the  tenant  deriving  title  under 
him  is  concluded  from  controverting  the  seisin  of  the  husband,  in 
the  action  of  dower  (d).^'^ 

If,  however,  upon  the  determination  of  a  particular  freehold 
estate,  the  tenant  holds  over  and  continues  his  seisin,  and  the 
husband  dies  before  entry,  or  if  he  dies  before  entry  in  a  case  of 
forfeiture  for  a  condition  broken,  his  wife  is  not  dowable,  because 
he  had  no  seisin  either  in  fact  or  in  law.  The  laches  of  the  hus- 
band will  prejudice  the  claim  of  dower  when  he  has  no  seisin  in 
law,  but  not  otherwise;  and  Perkins  states  general  cases  in  illus- 
tration of  the  rule  (e).  So,  if  a  lease  for  life  be  made  before 
marriage,  by  a  person  seised  in  fee,  the  wife  of  the  lessor  will  be 

(a)  F.  N.  B.  150,  k.     Co.  Litt.  31,  h. 

(6)  Bro.  tit.  Dower,  pi.  75.     lAU.  sec.  448,  681.     Co.  Litt.  31,  a. 

(c)  Perkim,  sec.  371,  372.     Co.  Litt  31,  a. 

{d)  Bancroft?'.  White.  1  CaincH^  Rep.  185.  Emhree  r.  Ellis,  2  .ToZ/ns.  Rep. 
119.  In  an  action  of  ejectment  for  dower,  a  purcliaser  as  well  as  the  heir 
holding  under  the  husband,  or  deriving  title  from  under  him,  is  estopped 
from  denying  the  husband's  title.  Taylor's  case,  Sir  William  Jones'  Rep. 
317.  Hitchcock  r.  Harrington,  (i  Johns.  Rep.  290.  Collins  r.  Torry,  7  ibid. 
278.     Hitchcock  v.  Carpenter,  9  ibid.  34  1.     P.rowne  r.  Potter,  17  Wendell,  104. 

(e)   Perkins,  sec.  300,  307,  308,  309,  370.      Jiro   tit.  Dmver,  pi.  29. 

'*  The  seisin  nuiy  have  been  at  any  time  during  coverture,  no  matter  how 
short  the  time;,  dower  is  attached.  It  is  not  necessary  that  seisin  should  exist 
at  the  time  of  the  death  of  the  husband. 
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excluded  from  her  dower,  unless  the  life  estate  terminates  during 
coverture,  because  the  husband,  though  entitled  to  the  reversion 
in  fee,  was  not  seised  of  the  immediate  freehold.  If  the  lease  was 
made  subsequent  to  the  time  that  the  title  to  dower  attached,  the 
wife  is  dowable  of  the  land,  and  defeats  the  lease  by  title  para- 
mount (a). 

A  transitory  seisin  for  an  instant,  when  the  same  act  that  gives 
the  estate  to  the  husband  conveys  it  out  of  him,  as  in  the  case  of 
a  conusee  of  a  fine,  is  not  sufficient  to  give  the 
*wife  dower  {h)}^  The  land  must  vest  in  the  husband  [  *39  ] 
beneficially  for  his  own  use,  and  then  if  it  be  so  vested, 
bat  for  a  moment,  provided  the  husband  be  not  the  mere  conduit 
for  passing  it,  the  right  of  dower  attaches  (c).  Nor  is  the  seisin 
sufficient  when  the  husband  takes  a  conveyance  in  fee,  and  at  the 
same  time  mortgages  the  land  back  to  the  grantor,  or  to  a  third 
person,  to  secure  the  purchase  money  in  whole  or  in  part.  Dower 
cannot  be  claimed  as  against  rights  under  that  mortgage.  The 
husband  is  not  deemed  sufficiently  or  beneficially  seised  by  such 
an  instantaneous  passage  of  the  fee  in  and  out  of  him,  to  entitle 
his  wife  to  dower  as  against  the  mortgagee,  and  this  conclusion  is 
agreeable  to  the  manifest  justice  of  the  case  {d).  The  widow,  in 
this  case,  on  foreclosure  of  the  mortgage  and  sale  of  the  mort- 
gaged premises,  will  be  entitled  to  her  claim  to  the  extent  of  her 
dower  in  the  surplus  proceeds  after  satisfying  the  mortgage;  and 
if  the  heir  redeems,  or  she  brings  her  writ  of  dower,  she  is  let 
in  for  her  dower,  on  contributing  her  proportion  of  the  mortgage 
debt  (e).  The  husband  must  be  seised  of  a  freehold  in  possession, 
and  of  an  estate  of  immediate  inheritance  in  remainder  or  re- 
version, to  create  a  title  to  dower.     The  freehold  and  the  inherit- 

(a)  Co.  LiU.  32,  a.  D'Arcy  v.  Blake,  2  Seh.  &  Lef.  387.  Shoemaker  v. 
Walker,  2  Serg.  <&  Rawle,  556. 

(6)  Co.  Litt  31,  1).  and  so  declared  in  Nash  v.  Preston,  Cro.  Car.  190,  and 
Sneyd  v.  Sneyd,  1  Atk.  442. 

(c)  Stan  wood  v.  Dunning,  14  Maine  Rep.  290. 

{d)  Holbrook  v.  Finney,  4  3Ias8.  Rep.  566.  Clarke  v.  Munroe,  14  ibid.  351. 
Bogie  r.  Kutledge,  1  Bay,  312.  Stow  v.  Tifft,  15  Jolim.  Rep.  458.  M'Cauley 
V.  Grimes,  2  GUI  cC-  Johns.  318.     Eilliam  v.  Moore,  4  Leigh,  30. 

[e]  Tabele  v.  Tabele,  1  Johns.  Ch.  Rep.  45.  Swaine  v.  Ferine.  5  ibid.  482. 
Gibson  v.  Crehore.  5  Pick.  Rep.  146,  Kussel  v.  Austin,  1  Paige,  192.  The 
A^ew  York  Revised  Stafuies.  vol.  i.  740,  sec.  5  and  6,  have  incorporated  in  a 
statute  provision  these  well  settled  principles  in  judicial  jurisprudence. 

'^  The  widow  of  a  disseisor  or  an  abator,  may  hold  dower  againsi*  all  per- 
sons except  the  person  who  has  the  rightful  seisin  aud  who  has  regained  it  by 
entry  or  suit.     4  Dane,  Abr.  668,  Park  Dow,  37. 
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ancG  must  be  consolidated,  and  be  in  the  husband  simul  et  semel, 
during  the  marriage,  to  render  the  wife  dowable.  A  vested  estate^ 
not  being  a  chattel  interest,  but  a  freehold  in  a  third  person, 
must  not  intervene  between  the  freehold  and  the  inheritance  of 
the  husband;  and  therefore,  if  lands  be  limited  to  A.  for  life,  re- 
mainder to  B.  for  life,  remainder  to  A,  in  fee,  che  wife  of  A.  is 
not  entitled  to  dower,  unless  the  estate  of  B.  determines  during 
the  coverture.  If  the  intervening  estate  be  only  a  term  for  years, 
the  wife  would  be  dowable  (a);  but  the  intervening  freehold  of 

B.  preserves  the  freehold  and  the  inheritance  of  A.  dis- 
[  *  40  ]  tinct,  and  protects  them  from  *merger  and  consolidation, 

and  consequently  prevents  the  attachment  of  dower  (6). 
Dower  attaches  to  all  real  hereditaments,  such  as  rents,  com- 
mons in   gross  or   appendant,  and   piscary,  provided    the  hus- 

(a)  Bates  v.  Bates,  1  Lord  Raym.  326. 

(6)  Perkins,  333,  335,  338.  Bro.  tit.  Dower,  pi.  6.  FincWs  Law,  125.  Bates' 
case,  1  Salh.  354.  1  Lord  Baym.  326,  S.  C.  Eldredge  v.  Forrestal,  7  Mann. 
Rep.  253.  Dunham  v.  Osboni,  1  Paige,  634.  Fisk  v.  Eastman,  5  N.  H.  Bep. 
240.  Moore  v.  Esty,  Hid.  469.  Mr.  Park,  in  his  copious  and  thorough  Trea- 
tise on  the  Law  of  Dower,  61 — 73,  discusses  at  large  the  embarrassing  question, 
whether  the  interposition  of  a  contingent  estate  of  freehold,  between  a  limi- 
tation to  the  husband  for  life,  and  a  subsequent  remainder  to  his  heirs,  will 
prevent  dower.  The  prevailing  language  with  the  best  property  lawyers  is, 
that  a  remainder  to  the  heirs  so  circumstanced,  is  executed  in  possession  in 
the  tenent  for  life  »iib  modo,  and  that  the  estates  are  consolidated  by  a  kind 
of  temporary  merger,  until  the  happening  of  the  contingency;  and  when  it 
does  happen,  they  divide  and  resume  the  character  of  several  estates,  so  as  to 
let  in  the  estate  originally  limited  upon  that  contingency.  The  anomalous 
notion  of  a  remainder  executed  sub  modo,  involves  insuperable  difficulties; 
and  it  is  not  easy  to  perceive  how  dower  can  attach  to  an  estate  executed  in 
the  husband  only  sub  modo ;  for  dower  at  common  law  does  not  attach  upon 
a  mere  possibility.  If  the  wife  has  a  title  of  dower  upon  such  an  estate, 
and  the  intervening  contingent  remainder  comes  in  esse  after  her  title  is  con- 
summated by  the  husband's  death,  as  by  the  birth  of  a  posthumous  child,  will 
the  remainder  take  effect  subject  to  the  title  of  dower,  or  will  it  defeat  and 
overreach  that  title?  The  better  opinion,  according  to  Mr.  Park,  is,  that 
the  husband  would  be  considered  as  seised  of  several  estates,  ab  initio,  and 
the  dower  must  consequently  be  defeated.  Cordal's  case,  Cro.  Eliz.  316. 
Boothby  v.  Vernon,  9  Mod.  Bep.  147,  and  Hooker  v.  Hooker,  2  Barn.  K.  B. 
200,  232,  are  severely  criticised  in  reference  to  this  question.  Mr.  Fearne 
also  speaks  of  estates  executed  sub  modo,  that  is  to  some  purposes  though  not 
to  all,  as  if  an  estate  be  granted  to  A.  and  B.  for  their  lives,  and  after  their 
deaths  to  the  heirs  of  B.,  the  estates  in  remainder  and  in  possession  are  not 
so  executed  in  possession  as  to  sever  the  jointure,  or  entitle  the  wife  of  B.  to 
dower.  There  is  no  merger  of  the  estate  for  life;  and  a  joint  seisin  of  the 
freeliold  is  a  bar  to  dower.  And  yet  these  estates  are  so  blended,  or  exe- 
cuted in  the  possession  as  to  make  the  in  heritance  not  grantable  distinct 
from  the  freehold.  Fearne  on  Bemaindcrs,  5th  ed.  35,  3().  To  enter  further 
into  this  abstruse  learning,  would  be  of  very  little  use,  as  such  recondite 
points  rarely  occur. 
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baad  was  seised  of  an  estate  of  inheritance  in  the 
*same  (a).  But  in  these  cases  the  wife  is  dowable  only  [  *41  ] 
by  reason  of  her  right  to  be  endowed  of  the  estate  to 
which  they  are  appendant.  So,  dower  is  due  of  iron  or  other 
mines  wrought  during  the  coverture,  but  not  of  mines  unopened 
at  the  death  of  the  husband;  and  if  the  land  assigned  for  dowser 
contains  an  open  mine,  the  tenant  in  dower  may  work  it  for  her 
own  benefit;  but  it  would  be  waste  in  her  to  open  and  work  a 
mine  (b).  The  claim  of  dower  attaching  upon  all  the  lands 
whereof  the  husband  was  seised  at  any  time  during  the  coverture, 
is  a  severe  dormant  encumbrance  upon  the  use  and  circulation  of 
real  property.  In  point  of  fact,  it  is  of  little  or  no  use,  unless 
the  husband  dies  seised;  for  it  is,  in  practice,  almost  universally 
extinguished,  by  the  act  of  the  wife  in  concurrence  with  the  hus- 
band, upon  sales  and  mortgages  of  real  estate.  The  existence  of 
the  title  only  serves  to  increase  the  expense,  and  multiply  the 
forms  of  alienation;  and,  consequently,  in  several  of  these  United 
States,  the  title  to  dower  has  been  reduced-  down  to  the  lands 
whereof  the  husband  died  seised.  This  is  the  case  in  the  States 
of  Vermont,  Connecticut,  Tennessee,  North  Carolina, 
and  Gerogia  (c).  In  *Maine,  New  Hampshire,  and  [  *42  ] 
Massachusetts,  the  widow  is  not  dowable  of  land  in  a 

{a)  Perkins,  sec.  342,  345,  347.     Co.  Litt.  32,  a.     Park  on  Dower,  112,  4. 

(b)  Stoughton  v.  Leigh,  1  Taunt.  Rep.  402.  Coates  v.  Cheever,  1  Coiven''s 
Bep.  460. 

(c)  Griffith'' 8  Register.  SwifVs  Dig.  vol.  i.  85.  Stewart  v.  Stewart,  5  Conn. 
Rep.  317.  Statutes  of  Connecticut,  1838,  p.  188.  \yinstead  v.  Winstead,  1 
Hayiv.  243.  Statute  of  Vermont,  1799.  Statute  of  Georgia,  December  23d, 
1826.  Statute  of  Tennessee,  1784,  cli.  22.  Combs V.  Young.  4  Verger's  Tenn. 
Rep.  218.  This  Last  case  gives  to  the  widow's  claim  of  dower  a  preference 
over  the  creditors  of  the  husband,  and  Ch.  J.  Catron  condemns  severely  the 
act  of  1784,  for  destroying  the  stability  of  the  common  law  right  ot  dower, 
and  leaving  the  wife's  support,  as  a  widow,  entirely  at  the  mercy  of  the  hus- 
band. The  Tennessee  statute  leaves  the  wife  to  be  endowed  of  the  lands 
whereof  her  husband  died  seised,  provided  he  died  intestate,  or  did  not  make 
a  provision  for  her  by  Avill  satisfactory  to  her,  and  which  dissent  must  be  de- 
clared within  six  months  after  probate  of  the  will.  The  court,  in  Keid  r. 
Campbell,  1  3teigs'  Tenn.  Rep.  388,  were  of  opinion,  that  the  widow's  pro- 
vision was  improved  by  the  act  of  1784,  because  it  gave  her  also  an  indefea- 
sible right  to  a  part  of  the  personalty.  In  Connecticut,  and  probablj-^  in 
other  states,  the  husband  cannot  by  will  deprive  his  wife  of  her  dower;  for 
the  estate  in  dower  is  cast  upon  the  wife  before  the  devise  attaches.  In 
Scotland,  the  widow's  dower  (called  terce)  extends  only  to  the  lands  of  which 
the  husband  died  seised.  The  husband  may  alienate  or  encumber  the  land 
during  the  marriage,  and  thereby  defeat  the  dower;  and  though,  as  against 
creditors,  she  is  entitled  only  to  the  use  for  life  of  one-third  of  the  estate, 
yet,  as  against  the  heir,  she  will,  under  circumstances,  be  entitled  to  claim 
an  additional  aliment.     1  BclVs  Com.  57,  59,  60. 
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wild  state,  unconnected  with  any  cultivated  farm,  on  the  princi 
pie  that  the  land  would  be  wholly  useless  to  her  if  she  did  not 
improve  it;  and,  if  she  did,  she  would  expose  herself  to  disputes 
with  the  heir,  and  to  forfeiture  of  the  estate  for  waste  (a).  If 
such  land  should  be  sold  by  the  husband  during  coverture,  acd 
subdued  and  cultivated  by  the  purchaser  before  the  husband's 
death,  yet  the  widow  has  no  right  of  dower  in  it,  on  the  principle 
that  the  husband  was  never  seised  of  any  estate  in  the  land  of 
which  the  widow  could  be  endowed  (6).  In  Pennsylvauia,  the 
title  to  dower  does  not  apply  to  lands  of  the  husband  sold  on 
judicial  process  before  or  after  the  husband's  death,  nor  to  lands 
sold  under  a  mortgage  executed  by  the  husband  alone  during 
V  coverture  (c).  In  Tennessee,  the  restriction  upon  the  widow's 
dower  is  substantially  the  same;  and  in  Missouri,  it  would  seem 
to  be  subject  generally  to  the  husband's  debts;  whereas,  in  North 
Carolina  and  Indiana,  the  widow's  dower  is  declared  by  statute 
to  be  paramount  to  the  claims  of  creditors  (d). 

At  common  law,  the  wife  of  a  trustee,  who  had  the  legal  estate 
in  fee,  and  the  wife  of  a  mortgagee,  after  condition  broken,  had 
a  valid  title  at  law  to  dower;  for  courts  of  law  looked  only  to  the 
legal  estate  (e).  To  avoid  this  result,  it  was  the  ancient  practice 
in  mortgages  to  join  another  person  with  the  mortgagee  in  the 
conveyance,  so  as  by  that  joint  seisin  to  avoid  the  attachment  of 

the  legal  title  of  dower  (g).  But  a  court  of  equity  con- 
[  *  43  ]  sidered  the  equity  of  redemption  *as  a  right  inherent  in 

the  land,  which  barred  all  persons,  and  it  would  always 
restrain  the  widow  from  prosecuting  her  dower,  if  the  mortgage 
had  been  redeemed,  or  the  trustee  had  conveyed  the  land  accord- 
ing to  the  direction  of  the  cestui  que  trust;  and  it  has  been  long 
held,  and  is  now  definitively  settle:^,  that  the  wife  of  a  trustee  is 
not  entitled  to  dower  in  the  trust  estate,  any  further  than  the  hus- 

(a)  Conner  v.  Shepherd,  15  3Iass.  Rep.  164.  Johnson  v.  Perley,  2  N.  H. 
Rejj.  56.  Griffith's  RegiHtcr,  tit.  Maine.  White  v.  Willis,  7  Pick.  Rep.  193. 
Mans.  Revised  Statutes  of  18:}5,  part  2,  tit.  1,  ch.  60,  see.  12. 

(h)  Webbv.  Townsend,  1  Pick.  R<p.  21. 

(c)  Keed  v,  Morrison,  12  Serg.  &  Rawlc,  18.  Shippen  President,  in  Graff 
V.  Smith,  1  Dallas,  484.     Scott  v.  Crossdale,  2  Dallas,  127. 

(d)  Griffith's  Register,  h.  t.  Frost  v.  Etlieridge,  1  Badger  <{•  Ar.  30.  Nor- 
wood V.  Morrow,  3  liattle,  442.  In  Indiana  the  widow  takes  two-thirds  of 
the  X)ersonal  estate,  and  one-tlnrd  of  tlie  real  estate,  in  fee.  subject  to  debts, 
or  lier  usual  dower,  at  her  option,  and  her  dower  stands  on  the  ground  of  the 
common  Lnv.      Revised  Statutes  of  Indiana,  1838,  p.  237,  239. 

(c)  Bro.  tit.  Dower,  pi.  2.     Perkins,  sec.  392. 
(g)  Cro.  Car.  191. 
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band  had  a  beneficial  interest  therein;  and  if  she  attempts  it  at 
law,  equity  will  restrain  her,  and  punish  her  with  costs  (a).  Nor 
is  the  wife  of  a  cestui  que  trust  dowable  in  an  estate  to  which  her 
husband  had  only  an  equitable  and  not  a  legal  title  during  cover- 
ture. It  has,  however,  been  thought  reasonable,  and  consistent 
with  principle,  that  a  court  of  equity  should  apply  the  rules  and 
incidents  of  legal  estates  to  trust  property,  and  give  the  wife  her 
dower  in  her  husband's  equitable  estate.  But  at  common  law, 
the  wife  was  not  dowable  of  a  use,  and  trusts  are  now  what  uses 
were  at  the  common  law;  and  it  is  well  settled  in  the  English 
cases,  that  the  wife  of  a  cestui  que  trust  is  not  dowable  in  equity 
out  of  a  trust  estate,  though  the  husband  is  entitled  to  his  cur- 
tesy in  such  an  estate.  A  widow  is  consequently  not  dowable  in 
her  husband's  equity  of  redemption;  and  this  anomalous  distinc- 
tion is  still  preserved  in  the  English  law,  from  the  necessity  of 
giving  security  to  title  by  permanent  rules. ^^  This  policy  out- 
weighs the.  consideration  that  would  naturally  be  due  to  consist- 
ency of  principle.  Sir  Joseph  Jekyll,  in  Banks  v.  Sutton  (&), 
held,  that  the  widow  might  be  endowed  of  an  equity  of  redemp- 
tion, though  the  mortgage  in  fee  was  executed  before  the  mar- 
riage, upon  her  paying  the  third  of  the  mortgage  money,  or  keep- 
ing down  a  third  of  the  interest  (c).  But  the  reasoning 
of  that  learned  judge  did  not  *prevail  to  establish  his  [  *  44  ] 
doctrine,  and  the  distinction  which  he  suggested  between 
the  case  of  a  trust  created  by  the  husband  himself,  and  a  trust 
estate  which  descended  upon,  or  was  limited  to  him,  has  been 
condemned  by  his  successors  as  loose  and  unsound  (d).     The 

{a)  Lord  Hardwicke,  in  Hinton  v.  Hinton,  2  Vesey,  631.  Noel  v.  Jevon,  2 
Freeman,  43. 

(6)  2  P.  Wm.  700. 

(c)  The  rule  in  chancery  had  been  vacillating  previous  to  that  decision, 
though  tlie  weight  of  authority,  and  the  language  of  the  courts,  were  decid- 
edly against  the  right  to  dower.  Colt  v.  Colt,  Eeporfs  in  Chancery,  vol.  i. 
134;  Radnor  v.  Kotherham,  Free,  in  Ch.  63;  Bottomly  v.  Fairfax,  ibid.  326; 
Ambrose  v.  Ambrose,  1  F.  Win.  321,  were  all  opposed  to  Fletcher  v.  Robin- 
son, cited  in  Free,  in  Ch.  250.  and  2  F.  Wni.  710. 

{d)  Chaplin  v.  Chaplin,  3  F.  Wm.  229.  Godwin  v.  Winsmore,  2  Aik.  525. 
Sir  Thomas  Clarke,  in  Burgess  r.  Wheate.  1  Blacks.  Rep.  138.  Dixon  v. 
Saville,  1  Bro.  326.     D'Arcy  v.  Blake,  2  Srh.  d-  Lcf.  387. 

^'  The  wife  of  a  mortgagee  cannot  claim  dower  in  the  mortgaged  estate. 
This  is  by  statute  in  New  York,  1  Rev.  Stat.  740.  sec.  7;  lUinios,  Rev.  Stat. 
1883,  c.  41,  sec.  6;  Arkansas.  Big.  St.  1874,  sec.  2216. 

If  the  husband  enters  to  foreclose  the  mortgage,  and  then  conveys  his  in- 
terest, and  the  mortgage  is  foreclosed  in  the  hands  of  his  grantee,  his  wife  is 
not  entitled  to  dower.     Foster  v.  Dwinel,  49  Me.  44. 
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same  rule  prevails  as  to  an  equity  of  redemption  in  an  estate 
mortgaged  in  fee  by  the  husband  before  marriage,  and  not  re- 
deemed at  his  death  (a). 

In  these  United  States,  the  equity  of  the  wife's  claim  has  met 
with  a  more  gracious  reception;  and  in  Massachusetts,  Connecti- 
cut, New  York,  New  Jersey,  Pennsylvania,  Maryland,Virginia,  Ala- 
bama, Mississippi,  Indiana,  and  probably  in  most  or  all  of  the  other 
states,  the  wife  is  held  dowable  of  an  equity  of  redemption  (b). 
Though  the  wife  joins  with  her  husband  in  the  mortgage,  and 
though  the  husband  should  afterwards  release  the  equity,  the 
wife  will  be  entitled,  at  his  death,  to  her  dower  in  the  lands,  sub- 
ject to  the  mortgage;    and  if  they  are  sold  under  the  mortgage, 

then  to  her  claim  as  for  dower  in  the  surplus  proceeds,  if 
[  *  45  ]  any  there  should  be  (c).  If,  ^however,  the  mortgage  was 

executed  on  a  purchase  before  the  marriage,  and  the  hns- 

(a)  In  Maryland,  and  in  the  Maryland  part  of  the  District  of  Columbia, 
the  rule  of  the  common  law  prevails,  and  a  widow  is  not  dowable  in  her  hus- 
band's equity  of  redemption.  Stelle  v.  Carroll,  12  Fcters,  201.  But  in  Eng- 
land, by  the  statute  of  3  and  4  W.  IV.,  c.  105,  dower  now  attaches  upon 
equitable  estates  of  inheritance  in  possession,  other  than  estates  in  joint- 
tenancy,  and  upon  lands  of  which  the  husband,  though  he  had  no  seisin,  -vvas 
entitled  to  a  right  of  entry  at  his  death.  On  the  other  hand,  the  wife  is  not 
entitled  to  dower  in  lands  sold  by  the  husband  in  his  lifetime,  or  devised  by 
will,  or  declared  by  will  to  be  exempt  from  her  dower;  and  all  i:»artial  es- 
tates and  interests  created  by  the  husband  by  any  disposition  or  will,  and 
all  debts  and  encumbrances  to  which  his  lands  are  liable,  are  declared  to  be 
effectual  against  the  claim  of  dower.  A  devise  of  any  estate  in  the  land  to 
the  widow  bars  her  dower,  unless  a  contrary  intention  be  declared,  but  not 
a  bequest  of  personal  estate,  unless  an  intention  to  that  effect  be  declared. 
These  provisions  leave  the  wife's  dower  completely  in  the  husband's  power, 
and  break  in  upon  the  common  law  right  of  dower  as  extensively  as  any  of 
the  alterations  in  the  laws  of  the  American  states. 

(h)  Bird  v.  Gardner,  10  31ass.  Rep.  364.  Snow  v.  Stephens,  15  iUd.  278. 
3  Pick.  Rep.  476.  Walker  v.  Griswold,  6  ihiil.  416.  Fish  v.  Fish,  1  Conn.  Rep. 
559.  Hitchcock  v.  Harrington,  6  Johns.  Rep.  290.  Collins  r.  Torv,  7  ibid. 
278.  Coles  v.  Coles,  15  ibid.  319.  Titus  v.  Neilson,  5  Johns.  Ch.  Rep.  452. 
New  York  Revised  Statutes,  vol.  i.  740,  sec.  4.  Montgomery  v.  Bruere,  2 
Southard,  865.  Reed  v.  Morrison,  12  Serg.  cC-  Rawie,  18.  Heth  v.  Cocks,  1 
Randolph,  344.  1  Virginia  Revised  Code,  1819.  3Iass.  Reiised  Statutes  of  1835. 
Taylor  v.  M'Crackin,  ^  Black f.  Indiana  Rep.  261.  M'Mahan  v.  Kimball,  3  ibid. 
1.  Rutherford  v.  Munce,  Walker^ »  Miss.  Rep.  371.  By  the  New  York  Rerised 
Statutes,  vol.  ii.  112,  sec.  71,  72;  ibid.  374,  sec.  63,  64,  the  wife  has  her  dower 
in  the  inheritable  interest  of  the  husband  in  lands,  whereof  ho  died  seised 
of  the  equitable,  but  not  of  the  legal  title.  The  same  in  Illinois.  Revised 
Laws  of  Jl/inois,  edit.  1833,  p.  627.     The  same  in  Kentucky.     (>  J)ana.  204. 

(c)  Tabelev.  Tabelo,  1  Johns.  Ch.  Rep.  45.  Swaine  r.  I'erine,  5  ibid.  482. 
Titus  f.  Neilson,  5  ibid.  452.  Peabody  r.  Patton,  2  Pick.  Rtp.  517.  Gibson 
V.  Crehore,  ryihid.  146  Eaton  v.  Simonds.  14  ibid.  98.  Keckley  r.  Keckley, 
2  Ililf^sS.  C.  Ch.  Rep.  252—256.  In  New  York,  if  the  lands  of  a  testator  or 
intestate  be  sold  for  the  payment  of  debts,  by  order  of  the  surroijate.  and  the 
widow  will  not  accept  of  payment  of  a  sum  in  gross,  in  lieu  of  her  dower  \\\wu 
the  lands  sold,  the  surrogate  is  directed  to  set  apart  one-third  of  the  purchase 
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band  releases  the  equity  after  the  marriage,  his  wife's  right  of 
dower  is  entirely  gone;  for  it  never  attached,  as  the  mortgage 
was  executed  immediately  on  receiving  the  purchaser's  deed  (a). 
In  the  cases  of  Harrison  v.  Eldridge,  and  Barker  v,  Parker  (b), 
the  wife's  interest  in  the  equity  of  redemption,  in  a  mortgage  exe- 
cuted by  her  and  her  husband,  was  held  not  to  be  sold  by  a  sale 
of  her  husband's  equity,  under  an  execution  at  law  against  him 
only;  and  the  purchaser  at  the  sheriff's  sale  took  the  land  subject 
to  the  widow's  dower.  These  cases  present  a  strong  instance  of 
the  security  afforded  to  the  wife's  dower  in  the  equitable  estate 
of  her  husband.  But  if  the  mortgagee  in  such  a  case  enters  under 
a  foreclosure,  or  after  forfeiture  of  the  estate,  and  by  virtue  of  his 
rights  as  mortgagee,  the  wife's  dower  must  yield  to  his  superior 
title ;  for,  as  against  the  title  under  the  mortgage,  the  widow  has 
no  right  of  dower,  and  the  equity  of  redemption  is  entirely  sub- 
ordinate to  that  title.  The  wife's  dower  in  an  equity  of  redemp- 
tion, only  applies  in  case  of  redemption  of  the  incumbrance  by 
the  husband  or  his  representatives,  and  not  when  the  equity  of 
redemption  is  released  to  the  mortgagee,  or  conveyed  (c). 

The  reason  of  the  American  rule  giving  dower  in  equities  of 
redemption,  is,  that  the  mortgagor,  so  long  as  the  mortgagee  does 
not  exert  his  right  of  entry  or  foreclosure,  is  regarded  as  being 
legally  as  well  as  equitably  seised  in  respect  to  all  the  world  but 
the  mortagee  and  his  assigns.  Even  in  the  'view  of  the 
English  courts  of  equity,  the  owner  of  the  *equity  of  re-  [  *  46  ] 
demption  is  the  owner  of  the  land,  and  the  mortgage  is 
regarded  as  personal  assets  (d).  The  rule,  in  several  of  the 
states,  is  carried  to  the  extent  of  giving  to  the  wife  her  dower  in 
all  trust  estates.  This  is  said  to  be  the  law  in  New  Jersey,  Penn- 
sylvania, Maryland,  Virginia,  Kentucky,  Mississippi,  Ohio,  Illi- 
nois, and  Alabama  (e);  but  the   rule  in  those  states  must  be 

money,  to  be  invested  by  him  in  permanent  securities,  on  annual  interest, 
and  the  interest  to  be  paid  to  her  during  life.  The  same  payment,  or  invest- 
ment, is  to  be  made  with  the  widow's  consent,  in  the  case  of  the  sale  of  in- 
fant's estates.  New  York  Revised  Statutes,  vol.  ii.  106,  sec  36,  37,  45.  Ibid. 
196,  sec.  181. 

{a)  Jackson  V.  Dewitt,  6  Cowen,  316. 

(b)  2  Halsted,  392.     17  3Iass.  Rep.  564. 

{c)  Popkin  v.  Bumsted,  8  3Iass.  Rep.  491.  Bird  v.  Gardiner,  10  ibid.  364. 
Hildreth  v.  Jones,  13  ihid.  525.  Gibson  r.  Crehore,  3  Pick.  475,  48n,  481. 
Jackson  v.  Dewitt.  6  Cowen,  316.     Van  Dyne  r.  Thayre,  19  Wendell  162. 

{d)  Brown  v.  Gibbs,  Free,  in  C7i.  97.     Carbone  r.  Scarfe,  1  Atk.  605. 

(e)  Shoemaker  r.  Walker,  2  Serg.  d-  Rawle.  554.  Reed  v.  Morrison,  12  ibid. 
18.     Statide^s  of  Virginia,  1785  and  1792.     Miller  v.  Beverly,  1  Hen.  d-  Munf. 
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understood  to  be  limited  to  the  case  of  trusts  in  which  the  hus- 
band took  a  beneficial  interest.  It  could  not  be  applied  to  trust 
estates  in  which  the  husband  was  seised  in  fee  of  the  dry  techni- 
cal title,  by  way  of  trust  or  power,  for  the  sole  interest  of 
others  (a).  In  all  the  other  states,  except  those  which  have  been 
mentioned,  and  except  Louisiana,  where  the  rights  of  married 
women  are  regulated  by  the  civil  law,  and  except  also  Georgia, 
where  tenancy  in  dower  is  said  to  be  abolished,  the  strict  Eliglish 
rule  on  the  subject  of  trust  estates  is  presumed  to  prevail  (b).^^ 
Though  the  wife  be  dowable  of  an  equity  of  redemption,  she 
is,  after  her  husband's  death,  if  she  claims  her  dower,  bound  to 
contribute  ratably  towards  the  redemption  of  the  mortgage.  If 
the  heir  redeems,  she  contributes  by  paying,  during  life,  to  the 
heir,  one-third  of  the  interest  on  the  amount  of  the  mortgage 
debt  paid  by  him,  or  else  a  gross  sum,  amounting  to  the  value  of 
such  an  annuity  (c).  In  England,  the  widow  entitled  to  dower 
in  an  equity  of  redemption  in  a  mortgage  for  years,  has  also, 

upon  the  same  principles  applicable  to  that  analogous  case, 
[  *  47  ]  the  right  to  redeem,  *  by  paying  her  proportion  of  the 

mortgage  debt,  and  to  hold  over  until  she  is  reim- 
bursed (d). 

368,  Clairborne  v.  Henderson,  3  ibid.  322.  GriffiWs  Reg.  American  Jurist, 
No.  4,  398.  Lawson  v.  Morton,  6  Dana^s  Ken.  Rep.  471.  Elmer^s  Dig.  147, 
note,  where  the  New  Jersey  case  of  Dennis  v.  Kiernan,  in  Chancery,  1829, 
is  cited.  The  Statutes  of  Ohio,  1824,  give  dower  not  only  in  all  lands  whereof 
the  husband  was  seised  as  an  estate  of  inheritance  during  the  coverture,  but 
in  all  his  right,  title,  or  interest  at  the  time  of  his  death,  in  lands  and  tene- 
ments held  by  bond,  aricle,  lease,  or  other  evidence  of  claim.  Chase'' s  Sta- 
tutes of  Ohio,  vol.  ii.  1314.  If  the  husband  purchases  land,  takes  possession, 
makes  improvements,  and  pays  part  of  the  purchase  money  without  deed, 
the  widow  is  entitled  to  dower.     Smiley  v.  Wright,  2  Ohio  Rep.  507. 

In  North  Carolina,  on  the  other  hand,  it  is  said  to  have  been  more  than  once 
decided  that  the  widow  was  not  entitled  to  dower  in  her  husband's  equities. 
Henderson,  J.,  in  1  Badger  <&  Derereax^s  Equity  Cases,  196. 

(rt)  See,  Rowton  v.  Rowton,  1  Hen.  &  3Iunf.  92.  In  Alabama,  the  widow 
is  entitled  to  dower  in  lands  held  for  the  use,  or  in  trust  for  the  benefit  of 
her  husband,  provided  she  would  be  entitled  if  the  estate  was  a  legal  one. 
Imws  of  Alafmma.  247,  sec.  9.     So  in  Mississippi.     R.  C.  of  Mississippi,  1824. 

(&)  In  the  case  of  Robison  v.  Codraan,  1  Sumner,  129,  Judge  Story  held, 
at  the  circuit  court  in  Maine,  that  an  estate  held  by  the  husband  in  trust, 
was  not  liable  to  the  dower  of  his  wife. 

((•)  Swaine  v.  Perine,  5  Johns.  Ch.  Rep.  482.  Gibson  v.  Crehore,  5  Pick. 
Rep.  146. 

(d)  Palmes  v.  Danby,  Free,  in  Ch.  137. 

'"  Generally,  the  laws  of  the  United  States  and  England  coincide  as  to 
dower  iu  equitable  estates.  See  Tate  v.  Jay,  31  Ark.  576;  Attail  v.  Morrill, 
39  Ills.  62;  Lewis  r.  .James,  8  Hump.  537;  Mershou  r.  Duer,  40  N.  J.  Eq. 
333;  Bowers  v.  Keesecker,  14  Iowa,  301;  Keed  v.  Whitney,  7  Gray,  533, 

76 


Lee.  LV.]  OF  REAL  PROPERTY.  '^  48 

As  to  the  interest  of  a  -widow  of  a  mortgagee,  the  case,  and  the 
principles  applying  to  it  are  different.  A  mortgage  before  fore- 
closure is  regarded  by  the  courts  in  this  country,  for  most  pur- 
poses, as  a  chattel  interest  (a);  and  it  is  doubted  whether  the 
wife  of  the  mortgagee,  who  dies  before  foreclosure  or  entry  on 
the  part  of  her  husband,  though  after  the  technical  forfeiture  of 
the  mortgage  at  law  by  non-payment  at  the  day,  be  now,  even  at 
law,  entitled  to  dower  in  the  mortgaged  estate.  The  better  opin- 
ion I  apprehend  to  be,  that  she  would  not  be  entitled  as  against 
the  mortgagor.  The  New  York  Revised  Statutes  (6)  have  settled 
this  question  in  New  York,  by  declaring  that  a  widow  shall  not 
be  endowed  of  lands  conveyed  to  her  husband  by  way  of  mort- 
gage, unless  he  acquired  an  absolute  estate  therein  during  the 
marriage  (c).^^ 

*  II.  In  what  icay  dower  loill  be  defeated.  [  *  48] 

Dower  will  be  defeated  upon  the  restoration  of  the 
seisin  under  the  prior  title  in  the  case  of  defeasible  estates,  as  in 
the  case  of  re-entry  for  a  condition  broken,  which  abolishes  the 
intermediate  seisin  (d).  A  recovery  by  actual  title  against  the 
husband,  also  defeats  the  wife's  dower;  but  if  he  give  up  the 
land  by  default,  and  collusively,  the   statute  of  Westm.  2,  c.  4, 

(a)  Stewart  v.  "Waters,  1  Caines^  Cos.  in  Error,  47.  Jackson  v.  Williard,  4 
Johns.  Rep.  41.  Huntington  v.  Smith.  4  Conn.  Rep.  235.  Eaton  v.  Whiting, 
3  Pick.  Rep.  484. 

(6)  Vol.  i,  741,  sec.  7. 

(c)  By  the  absolute  estate,  in  the  revised  code,  more  was  intended  than  the 
estate  which  is  technically  absolute  at  law  on  default  of  payment  at  the  day. 
I  presume  the  word  absolute  is  here  to  be  taken  in  the  strongest  sense.  In 
Runyan  v.  Mersereaux,  11  JoJms.  Rep.  534,  it  was  held,  that  the  freehold  was 
in  the  mortgagor  before  foreclosure  or  entry.  If  the  mortgagee  enters  with- 
out foreclosure,  the  freehold  may  then  be  shifted  in  contemplation  of  law; 
but  still  the  mortgagee  has  not  an  absolute  estate,  so  long  as  the  equity  of 
redemption  hangs  over  that  estate  and  qualifies  it.  According  to  the  English 
law,  the  wife  of  the  mortgagee  would  be  entitled  to  her  dower,  in  such  a 
case,  from  the  heir  of  the  mortgagee,  who  died  in  possession,  though  the  es- 
tate in  dower  would  be  defeasible,  like  her  husband's  estate,  by  redemption 
on  the  part  of  the  mortgagor.  The  words  of  the  new  revised  statutes  were 
probably  intended  to  stand  for  an  estate  with  the  equity  of  redemption 
finally  foreclosed  and  absolutely  barred.  Upon  that  construction  the  restric- 
tion has  been  carried  beyond  the  English  rule,  and  I  apprehend,  beyond 
the  necessity  or  reason  of  the  case.' 

{d)  Perkins,  sec.  311,  312,  317. 

^^  The  principle  of  regarding  the  equity  of  redemption  as  a  legal  estate 
and  subject  to  dower,  prevails  in  almost  all  the  states,  and  the  laws  are  the 
same  whether  the  estate  is  mortgaged  before  or  during  coverture,  if  the 
wife  join  in  the  mortgage.  Mills  v.  Van  Voorhis,  23  Barb.  125;  Thompson 
V.  Boyd,  21  N.  J.  58;  Maybury  v.  Brien,  15  Peters,  38;  Mclver  v.  Cherry,  8 
Hump.  713;  McArthur  v,  Franklin,  15  Ohio,  492. 
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preserved  the  wife's  dower,  unless  the  tenant  could  show  affirma- 
tively a  good  seisin,  out  of  the  husband  and  in  himself.  This 
statute,  according  to  Perkins,  was  an  affirmance  of  the  common 
law  (a).  The  principle  is,  that  the  wife  shall  have  dower  of 
lands  of  which  her  husband  was  of  right  seised  of  an  estate  of 
inheritance,  and  not  otherwise.  If,  therefore,  a  disseisor  die 
seised,  and  his  wife  be  endowed,  or  bring  her  a  writ  of  dower, 
she  will  be  defeated  of  her  dower  on  recovery  of  the  lands,  or 
upon  entry  by  the  disseisee  (6).  And  the  sound  principle  of 
making  the  title  to  dower  rest  upon  the  husband's  right,  is  car- 
ried so  far  as  to  allow  the  wife  to  falsify  even  a  recovery  against 
her  husband,  upon  trial,  provided  the  recovery  was  upon  some 
other  point  than  the  abstract  question  of  right  (c).  But  under 
the  complicated  modifications  of  seisin,  contemplated  in  the  an- 
cient law,  and  which  are  collected  and  digested  by  Perkins,  in 
his  excellent  repository  of  the  black-letter  learning  of  the  Tear 
Books,  the  seisin  of  the  husband  was  sometimes  defeated  so  as  to 

bar  dower,  though   the  right  remained  in  him;  and  in 
[  *  49  ]  other  *  cases,  the  dower  would  be  preserved  though  the 

seisin  was  defeated,  by  reason  of  some  prior  distinct  seisin 
which  had  attached  in  the  husband  (d). 

If  the  husband  be  seised  during  coverture  of  an  estate  subject 
to  dower  the  title  will  not  be  defeated  by  the  determination  of 
the  estate  by  its  natural  limitation;  for  dower  is  an  incident  an- 
nexed to  the  limitation  itself,  so  as  to  form  an  incidental  part  of 
the  estate  limited.  It  is  a  subsisting  interest  implied  in  the  lim- 
itation of  the  estate.  Thus,  if  the  tenant  in  fee  dies  witliout 
heirs,  by  which  means  the  land  escheats ;  or  if  the  tenant  in  tail 
dies  without  heirs,  whereby  the  inheritance  reverts  to  the  donor; 
or  if  the  grantee  of  a  rent  in  fee  dies  without  heirs;  yet,  in  all 
these  cases,  the  widow's  dower  is  preserved  (e).     By  the  rules  of 

(a)  Perkins,  sec.  376.  It  was,  however,  re-enacted  in  iotidem  verbis  in  New 
York,  1787.  Laws  of  New  York,  sess.  10,  c,  4.  sec.  4.  And  it  is  in  substance 
adopted  and  enlarged  by  the  New  York  Eevised  Statutes,  vol.  i.  742,  sec.  10, 
which  declare,  that  ''no  judgment  or  decree  confessed  by  or  recovered  against 
the  husband;  and  no  laches,  default,  covin,  or  crime  of  the  husband,  shall 
prejudice  the  right  of  his  wife  to  her  dower  or  jointure,  or  preclude  her  from 
the  recovery  thereof,  if  otherwise  entitled  thereto."  See,  also,  to  S.  P.  Sta- 
tute of  Ohio,  1824.     Cfuise^s  Statutes,  vol.  ii.  1:515. 

(b)  Lift.  sec.  393.     Co.  Litt.  240,  b.     Berkshire  v.  Vaulore,  Winch.  77. 

(c)  Perkins,  sec.  381. 

(d)  Perkins,  sec.  37i),  380.     Park  on  Dower,  148. 

(e)  Pro.  tit.  Tenures,  pi.  33.  tit.  Dower,  pi.  8G.  Paine's  case,  8  Co.  34. 
Jenk.  Cent.  1,  case  6,  p.  5. 
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the  common  law,  dower  will  determine,  or  be  defeated,  with  the 
determination  of  the  estate,  or  avoidance  of  the  title  of  the  hus- 
band by  entry  as  for  a  condition  broken,  or  by  reason  of  a  defec- 
tive title.  So,  dower  will  be  defeated  by  the  operation  of  col- 
lateral  limitations,  as  in  the  case  of  an  estate  to  a  man  and  his 
heirs  so  long  as  a  tree  shall  stand ;  or  in  the  case  of  a  grant  of 
land  or  rent  to  A.  and  his  heirs  till  the  building  of  St.  Paul's 
church  is  finished,  and  the  contingency  happens  (a).  Whether 
dower  will  be  defeated  by  a  conditional  limitation,  created  by  way 
of  shifting  use,  or  executory  devise,  is  hitherto  an  unsettled  and 
vexed  question,  largely  discussed  in  the  books  (5).  The  estate 
of  the  husband  is,  in  a  more  emphatical  degree,  over 
reached  and  defeated  *  by  the  taking  effect  of  the  limi-  [  *  50  ] 
tation  over,  on  these  conditional  limitations,  than  in  the 
case  of  collateral  limitations;  and  the  ablest  writers  on  property 
law  are  evidently  against  the  authority  of  the  case  of  Buckivorth 
V.  Thirlcell,  and  against  the  right  of  the  dowress  when  the  fee  of 
the  husband  is  determined  by  executory  devise,  or  shifting 
use  (c). 

As  a  general  principle,  it  may  be  observed,  that  the  wife's 
dower  is  liable  to  be  defeated  by  every  subsisting  claim  or  en- 
cumbrance, in  law  or  equity,  existing  before  the  inception  of  the 
title,  and  which  would  have  defeated  the  husband's  seisin."*^  An 
agreement  by  the  husband  to  convey  before  dower  attaches,  will, 
if  enforced  in  equity,  extinguish  the  claim  to  dower.  In  equity, 
lands  agreed  to  be  turned  into  money,  or  money  into  lands,  are 
considered  as  that  species  of  property  into  which  they  were 
agreed  to  be  converted;  and  the  right  of  dower  is  regulated  in 
equity  by  the  nature  of  the  property  in  the  equity  view  of  it  (d). 

{a)  Jcnk.  Cent,  supra.  Preston  on  Abstracts  of  Title,  vol.  iii.  37:>.  Butler^s 
note,  170,  to  Co.  Lift.  241,  a. 

(?/)  The  cases  of  Sammes  v.  Payne,  1  Leon.  167.  GoJdsh.  81.  Flavill  r. 
Ventrice,  Viner'' s  Ahr.  vol  ix.  217,  F.  pi.  1.  Sumnerv.  Partridge,  2  Atk.  47, 
and  Buckworth  v.  Thirkell,  3  Bos.  &  Full.  052,  n.,  are  ably  reviewed  by  Mr. 
Park;  and  the  latter  case,  though  decided  by  the  K.  B.  in  the  time  of  Lord 
Mansfield,  after  two  successive  arguments,  is  strongly  condemned,  as  being 
repugnant  to  settled  distinctions  on  this  abstruse  branch  of  law. 

(c)  Butler^s  note,  170,  to  Co.  Litt.  241,  a.  Sngden  on  Powers,  333.  Preston 
on  Abstracts  of  Title,  vol.  iii.  372.     ParkonDower,  168—186. 

{(I)  Greene  v.  Greene,  1  HammomVs  Ohio  Pep.  538.  In  that  case  the  sub- 
ject is  ably  discussed;  and  the  whole  volume  is  evidence  of  a  very  correct 
and  enlightened  administration  of  justice,  inequity  as  well  as  in  law. 

'^"  At  common  law  alienage  on  the  part  of  the  husband  or  wife  was  a  dis- 
ability U)  her  claiming  dower.     2  Crabb,  Real  Prop.  131. 
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III.   How  dower  may  he  barred. 

Dower  is  a  title  inchoaie,  and  not  consummate  till  the  death  of 
the  husband;  but  it  is  an  interest  which  attached  on  the  land  as 
soon  as  there  is  the  concurrence  of  marriage  or  seisin. ^^  It  may 
be  extinguished  in  various  ways,  though  the  husband  alone,  ac- 
cording to  the  common  law,  cannot  defeat  it  by  any  act  in  the 
nature  of  alienation  or  charge,  without  the  assent  of  the  wife, 
given  and  proved  according  to  law;  and  this  is  now  the  declared 

statute  law  of  New  York  (a). 
[  *  51  ]  *  If  the  husband  and  wife  levy  a  fine,  or  suffer  a  com- 
mon recovery,  the  wife  is  barred  of  her  dower  (h).  This 
is  the  only  regular  way,  in  the  English  law,  of  barring  dower, 
after  it  has  duly  attached.  A  devise  in  fee,  by  will,  to  a  wife, 
with  a  power  of  disposition  of  the  estate,  would  not  enable  her  to 
convey  without  a  fine,  for  the  power  would  be  void,  as  being  in- 
consistent with  the  fee  (c)  But  other  ingenious  devices  have 
been  resorted  to,  in  order  to  avoid  the  troublesome  lien  of  dower. ^^ 

If  an  estate  be  conveyed  to  such  uses  as  the  purchaser  by  deed 
or  will  should  appoint,  and  in  default  of  appointment  to  the  pur- 
chaser in  fee,  it  is  settled,  that  the  estate  vests  in  the  purchaser 
as  a  qualified  fee,  subject  to  be  divested  by  an  exercise  of  the 
power,  (for  the  power  is  not  merged  in  the  fee,)  and,  conse- 
quently, dower  attaches.  It  has  been  a  questionable  point, 
whether  a  subsequent  exercise  of  the  power,  as  being  a  prior  or 
paramount  right,  would  not  dislocate  and  carry  with  it  the  dower 
of  the  purchaser's  wife.  The  better  opinion  is,  that  the  dower  is 
defeated  by  the  execution  of  the  power;  and  yet,  in  order  the  more 
certainly  to  prevent  it,  conveyancers  have  limited  the  land  to  the 
use  of  the  purchaser's  appointee,  and,  in  default  of  appointment, 
to  his  use  for  life,  and  then  to  the  use  of  his  heirs  in  fee.     Here 

(rt)  New  York  Reinsed  Siatutes,  vol.  i.  742,  sec.  16. 

lb)  Lampet's  case,  10  Co.  49,  b.     Eare  v.  Snow,  Flotcd.  504. 

(e)  Goodell  v.  Bingham,  1  Bos.  &  Pull.  192. 

^'  At  the  death  of  the  husband  nothing  remains  in  order  to  consummate  the 
wife's  dower  but  to  ascertain  the  particular  part  of  his  estate  that  she  is  to 
enjoy  by  virtue  of  it.  The  instant  this  is  done,  a  freehold  estate  vests  in  her 
by  act  of  law.  No  writing  or  livery  of  seisin  is  required  to  complete  the 
aasignraent.  Blood  v.  Blood,  23  Pick.  80;  Messene  r.  Messerve,  19  N.  H. 
240. 

"  Fines  and  recoveries  were  once  in  force  in  some  of  the  states,  but  not  in 
others,  and  are  now  wholly  disused.  Steams'  Keal  Act.  11.  Kecoveries  were 
in  use  in  Massachusetts,  but  not  lines.  They  were  both  used  in  Maryland, 
but  not  in  Virginia.  Chase's  Case,  1  Bland.  200. 

80 


Lee.  LV.]  OF  REAL  PROPERTY.  *  53 

it  does  not  require  the  power  of  appointnieiit  to  bar  the  dower; 
and  yet  the  whole  estate  is  completely  in  the  purchaser's 
power  (a).  A  more  sure  way  to  bar  the  dower,  was  by  the  in- 
troduction of  a  trustee  into  the  conveyance,  and  limiting  the 
lands  to  such  persons  as  the  purchaser  should  appoint;  and  in 
default  of,  and  until  such  appointment,  to  the  purchaser  for  life; 
and  in  case  his  wife  should  survive  him,  then  to  B.  and 
his  heirs  during  the  *life  of  his  wife,  in  trust  for  the  [*  52  ] 
purchaser's  heirs  and  assigns,  with  remainder  to  the 
heirs  of  the  purchaser  in  fee  (6).  But  here  a  very  vexatious 
question  arose,  whether  the  trustee  must  be  a  party  to  the  con- 
veyance from  the  purchaser;  and  eminent  counsel  have  given 
different  opinions  on  the  subject  (c).  In  this  country,  we  are, 
happily,  not  very  liable  to  be*  perplexed  by  such  abstruse  ques- 
tions and  artificial  rules,  which  have  encumbered  the  subject 
of  dower  in  England  to  a  grievous  extent.  Even  in  those  states, 
where  the  right  of  dower,  as  at  common  law,  exists  in  full  force, 
the  easy  mode  and  familiar  practice  of  barring  dower  by  deed, 
supersedes  the  necessity  of  the  ingenious  contrivances  of  English 
counsel.  Rather  than  have  the  simplicity  and  certainty  of  our 
jurisprudence  destroyed  by  such  mysteries,  it  would  be  wiser  to 
make  dower  depend  entirely  upon  the  husband's  seisin  in  his 
own  right,  and  to  his  own  use,  of  an  estate  in  fee-simple,  pure 
and  absolute,  without  any  condition,  limitation,  or  qualification 
whatsoever  annexed. 

The  statute  of  Westm.  2,  13  Edw.  I.,  made  adultery  in  the 
wife,  accompanied  with  elopement,  a  forfeiture  of  dower  by  way 
of  penalty;  but  reconciliation  with  the  husband  would  reinstate 
the  wife  in  her  right.  The  statute  was  re-enacted  in  New  York, 
in  1787,  and  has  undergone  a  very  material  modification 
in  the  new  revised  code  (d).     The  same  provision  *was  [  *53] 

{a)  Butler's  note,  119,  to  Co.  Litt.  216,  a,  and  note  330,  to  Co.  Litl.  379,  h. 
Gilbert  on  Uses,  by  Sugden,  321.  note.  Fearne  on  Ecmaindcrs,  vol.  i.  437, 
note,  5th  edit.  Park  on  Dower,  85,  187,  188.  Lord  Eldon,  in  Maundrell  v. 
Maundrell,  10  Vesey,  263,  265,  266.     Heath,  J.,  in  3  ibid.  657. 

(b)  Butler's  note.  330  to  Co.  Litt.  lib.  3. 

(e)  Park  on  Dower,  93 — 99,  ha.s  given  us  the  conflicting  opinions  of  such 
distinguished  and  largely  experienced  conveyancing  counsel  as  Mr.  Mar- 
riott, Mr.  Wilbrahara,  Mr.  Booth,  and  Mr.  Filmer,  who  flourished  in  the 
middle  of  the  last  century;  and  he  adds,  as  his  own  opinion,  that,  strictly 
speaking,  a  purchaser  is  entitled  to  the  concurrence  of  the  trustee,  in  every 
case  in  which  that  trustee  ii>  sui  juris,  and  can  convey  without  the  expense 
of  a  fine,  or  an  order  in  chancery. 

{d)  Laws  of  New  York,  sess.  10,  c.  4,  sec.  7.    New  York  Revised  Statutes,  vol. 

6   VOL.    IV.    KENT.  81 


*  5i  OP  REAL  PROPERTY.  [Part  VI. 

made  by  statute  in  Connecticut;  and  there  is  so  much  justice 
in  it,  that  an  adulterous  elopement  is  probably  a  plea  in  bar 
of  dower  in  all  the  states  in  the  Union  which  protect  and  en- 
force the  right  of  dower  (a).  New  York,  however,  is  to  be  con- 
sidered an  exception  to  this  remark;  for,  by  the  Revised  Statutes, 

the  wife  only  forfeits  her  dower  in  eases  of  divorce  a  ufn- 
[  *  54  ]  culo  for  misconduct,  or  on  conviction  *of  adultery,  on  a 

bill  in  chancery  by  the  husband  for  a  divorce;  and  every 
plea  of  elopement  in  bar  of  dower  would  seem  to  be  annihilated. 

i.  741,  sec.  8.  The  statute  of  1787  barred  the  wife  of  dower  who  eloped  and 
lived  with  an  adulterer,  unless  her  husband  was  subse(iuently  reconciled  to 
her.  The  new  revised  statutes  have  abridged  this  ancient  bar,  by  confining 
it  to  cases  of  a  dissolution  of  the  marriage  contract;  or  else  making  it  to  de- 
pend on  conviction  of  adultery  in  a  suit  by  the  hu.sband  for  a  divorce.  It  is 
declared  that  "  in  case  of  divorce  dissolving  the  marriage  contract  for  the 
misconduct  of  the  wife,  she  shall  not  be  endowed.''  See  vol.  i.  741.  Upon 
this  provision  it  may  be  observed,  that  in  case  of  a  divorce  a  rincnlo,  dower 
would  cease  of  course,  and  no  such  statute  provision  was  necessary;  and  if 
there  should  be  no  divorce,  or  the  husband  should  die  before  he  had  time  or 
the  means  to  obtain  it,  the  adultr^ss  could  sue  for  and  recover  her  dower. 
It  is  difficult  to  know  what  is  exactly  meant  here  by  the  misconduct  of  the 
wife.  It  is  much  too  vague  and  general  to  be  tlie  ground  of  such  a  penal 
forfeiture.  In  a  subsequent  branch  of  the  Revised  Slafufes,  (See  vol,  ii.  146, 
sec.  48,)  it  is  declared,  that  if  the  wife  be  convicted  of  adulterj',  in  a  suit  for 
a  divorce  brought  by  the  husband,  she  forfeits  her  right  (►f  dower.  The  word 
misconduct  must  then  have  some  other  meaning,  and  a])]>ly  to  some  other  of- 
fence than  adultery.  Marriages  are  to  be  dissolved  by  the  chancellor,  Avhen 
made  within  the  age  of  consent,  or  when  a  former  husband  or  wife  is  living, 
or  when  one  of  the  parties  is  an  idiot  or  lunatic,  or  the  consent  of  one  of  the 
parties  was  obtained  by  force  or  fraud,  or  causa  impofcnlix.  New  York  Be- 
vised  Statutes,  vol.  ii.  142,  143,  144.  It  is  nncertain  how  far  the  term  mis- 
conduct applies  to  these  several  causes  of  divorce,  so  directly  as  to  work  a 
forfeiture  of  dower.  But  in  fact  there  was  no  need  of  the  provision,  for,  as 
the  law  always  stood,  if  the  dowress  was  not  the  wife  ot  the  death  of  the  hus- 
band, her  claim  of  dower  fell  to  the  ground.  The  provision  seems  to  be  ab- 
solutely meanless;  and  it  ought  to  be  added,  in  justice  to  the  revisors,  that 
the  bili,  as  originally  reported  by  them,  contained  on  this  point  the  pro- 
vision and  the  language  of  the  old  law.  It  would  have  been  safer,  and 
wiser,  to  have  retained  the  plain,  blunt  style  of  the  old  law,  and  confined  the 
loss  of  dower  to  a  conviction  of  adultery;  or  else  to  have  defined  in  precise 
terms  the  additional  offence,  if  any,  which  was  to  destroy  the  dower. 

{a)  Swiff^s  Dif/esf,  vol.  i.  86.  Dane^s  Ahr.  vol.  iv.  672,  676.  Cogswell  v. 
Tibbetts.  ':J  A".  //.  Rep.  41 .  Statute  of  Ohio,  Jan.  26,  1824.  sec.  6.  Revised  Lows  of 
Jflinois,  1833.  But,  in  Hetherington  v.  Graham,  6  Bingham,  13").  adultery  is 
deemed  a  bar  to  dower,  though  the  wife  does  not  elope  with  the  adiitteier  It 
will  bar  her  dower,  if  slie  leaves  her  hu.sband  voluntarily,  and  afterwanls 
lives  in  adultery.  The  Revised  Statutes  of  Connecticut,  of  l'"^!.  gi\e  dower  to 
every  married  woman,  living  with  her  husband  at  his  «leath.  or  absent  hy  his 
consent,  or  default,  or  hy  inevitable  accident.  An  adulterous  elopement  Avill 
of  course  exclude  her.  In  New  Jersey,  a  decree  (^f  divorce,  a  vinrulo,  for 
the  fault  of  the  wile  forfeits  her  dower.  So  does  a  voltmtary  elopement  with 
nn  adulterer,  or  consent  to  a  ravisher,  bar  her  of  dover  aud  jointure,  unless 
her  husband  be  voluntarily  reconciled  t^  her,  and  suffer  her  lo  live  with  him. 
Elmer'' H  Dig.  145. 
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A  divorce,  a  vinculo  matrimonii^  bars  the  claim  of  dower;  for 
to  entitle  the  party  claiming  dower,  she  must  have  been  the  wife 
at  the  death  of  the  husband  (a).  But  in  case  of  such  a  divorce 
for  the  adultery  of  the  husband,  it  is  provided  in  the  statute  law 
of  those  states  which  authorize  the  divorce,  that  a  right  of  dower 
shall  be  preserved,  or  a  reasonable  provision  be  made  for  the  wife 
out  of  the  husband's  estate,  by  way  of  indemnity  for  the  loss  of 
her  dower,  and  of  her  husband's  protection  (6)."  The  wife  may 
also  be  barred  of  her  dower  by  having  a  joint  estate,  usually  de- 
nominated a  jointure^  settled  upon  her  and  her  husband,  and  in 
case  of  his  death  to  be  extended  to  the  use  of  the  wife  during 
her  life.  The  jointure,  in  the  English  law,  is  founded  on  the 
statute  of  27  Hen.  VIIL,  c.  10;  and  its  provisions  have  been  very 
extensively  incorporated  into  the  law  of  this  country.  It  must 
take  effect  immediately  on  the  death  of  the  husband;  and  must 
be  for  the  wife's  life,  and  be  made  and  declared  to  be  in  satisfac- 
tion of  her  whole  dower  (c).  If  the  jointure  be  made  before  mar- 
riage, it  bars  the  dower;  but  if  made  after  marriage,  the  wife, 
on  the  death  of  her  husband,  has  her  election  to  accept  of  the 
joiuture,  or  to  renounce  it,  and  apply  for  her  dower  at  common 
law;  and  if  she  be  at  any  time  lawfully  evicted  of  her  jointure, 
or  of  any  part  of  it,  she  may  repair  the  loss  or  deficiency  by 
resorting  to  her  rigbt  of  dower  at  common  law.  Under  the 
English  law,  adultery  is  no  forfeiture  of  the  jointure,  or  of  articles 
of  agreement  to  settle  a  jointure,  though  it  be  a  bar  to 
dower;  *and  the  distinction  depends  upon  a  positive  pro-  [  *55  ] 
vision  by  statute  for  the  one  case,  and  none  for  the 
other  {d). 

It  was  a  rule  of  law  deduced  from  the  statute  of  27  Hen.  VIIL 
making  a  jointure  a  bar,  that  the  settlement,  to  be  a  bar  of  dower, 

(a)  2  Blacka.  Com.  130. 

(6)  Neio  York  Eevised  Statufes,  vol.  ii.  14o,  sec.  45.  Connecticut  Statutes, 
180,  tit.  Doiver.  3Iass.  Statutes,  1785,  c.  69.  Statutes  of  Ohio,  Jan.  7th, 
1824.  The  same  statute  confines  the  bar  by  divorce,  to  that  arising  from 
the  agi^ression  of  the  wile.  3Iass.  BrHsed  Statutes,  1835,  part  2,  tit.  7,  c.  76, 
sec.  32.  (c)  Co.  Litt.  36  b.     Vernon's  case,  4  Co.  1. 

id)  Sidney  v.  Sidney.  3  P.  Win.  269.  Blount  v.  Winter,  cited  in  note  to  3 
Plouxl.  277.  The  Master  of  the  Rolls,  in  Seagrave  v.  Seagrave,  13  Vesey.  443. 
Jointure,  by  the  New  York  Rerised  Statute.%  vol.  i.  742,  sec.  15,  is  forfeited  in 
the  same  cases  in  which  dower  is.  and  consequently  adultery  forfeits  it;  and 
the  same  provision  is  in  the  Virginia  act  of  1792,  concerning  jointures  in  bar 
of  dower. 

2^  See  Watt  v.  Corey,  76  Me.  85;  Whitsall  v.  Mills,  6  Ind.  229;  Bishop  on 
Mar.  &  Div.  sees.  661,  662. 
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must  be  to  the  wife  herself,  and  not  to  any  other  person  in  trust 
for  her,  provided  the  estate  remains  in  the  trustee  (a).  A  con- 
veyance to  trustees,  for  the  use  of  the  wife  after  her  husband's 
death,  is,  in  point  of  law,  no  jointure;  but  such  a  settlement,  if 
in  other  respects  good,  will  be  enforced  in  chancery  as  an  equit- 
able bar  of  dower;  and  courts  of  equity  have  greatly  relieved  the 
parties  from  the  strict  legal  construction  given  to  the  English 
statute  (6).  It  has  also  been  settled,  after  great  discussion  in 
the  English  House  of  Lords,  in  the  case  of  Drury  v.  Drury,  and 
in  New  York,  in  M^Cartee  v.  Teller,  that  a  jointure  on  an  infant 
before  coverture,  bars  her  dower,  notwithstanding  her  infancy, 
on  the  ground  of  its  being  a  provision  by  the  husband  for  the 
wife's  support.  It  was  considered  to  be  a  bar,  a  provisione  viri 
and  not  ex  contractu;  and  the  assent  of  the  wife  was  held  not  to 
be  an  operative  circumstance,  though  the  ante-nuptial  contract 
was,  in  that  case,  executed  by  the  infant  in  the  presence  of  her 
guardian  (c).^*  An  equitable  jointure,  or  a  competent  and  certain 
provision  for  the  wife,  in  lieu  of  dower,  if  assented  to  by  the 
father  or  the  guardian  of  the  infant  before  marriage,  will  also, 
in  analogy  to  the  statute,  constitute  an  equitable  bar  (d).   But  the 

conveyance  before  marriage  of  an  estate  to  the  wife,  to  con- 
[  *  56  ]  tinue  during  widowhood,  by  way  of  jointure,  *  or  if  made 

to  depend  on  any  other  condition,  will  Dot  bar  her  dower, 
even  if  she  be  an  adult,  unless,  when  a  widow,  she  enters  and  ac- 
cepts the  qualified  freehold.  The  legal  or  equitable  provision 
must  be  a  fair  equivalent  to  the  dower  estate,  to  make  it  absolutely 
binding  in  the  first  instance  (a). 

(a)  Co.  Litt.  36,  b. 

.(6)  Lord  Hardwicke,  in  Hervey  v.  Hervey,  1  Aik.  562,  563.  Jordan  r. 
Savage,  Bacon's  Abr.  tit.  Jointure,  B.  5. 

(c)  Drury  v.  Drury,  5  Bro.  P.  C.  570.  4  Bra.  Ch.  Rep.  506,  note.  Caru- 
thers  V.  Caruthers,  4  ibid.  500.  M'Carteein  Teller,  2  Paif/e,  511.  8  Wendell, 
R.  S.  C.  See,  also,  mpm,  Comm.  vol.  ii.  243,  S.  P.  In  Ohio  the  more  just 
rule  is  adopted,  that  if  the  jointure  was  made  when  the  wife  was  an  infant, 
or  after  marriage,  she  has  her  election  after  her  husband's  death,  to  waive 
her  Jointure  and  demand  her  dower.  Statute  of  Ohio,  1824.  The  same  statute 
seciinis  h(!r  from  loss  or  eviction  of  her  jointure,  according  to  the  provision 
of  27  Hen.  VIII.  Chase's  Statutes  of  Ohio,  vol.  ii.  1315. 

Id)  Corbit  v.  Corbit,  1  Sim.  <&  Stu.  612.     M'Cartee  v.  Teller,  2  Paiffe,  511. 

(a)  M'Cartee  v.  Teller,  2  Paige,  511. 

*■"  There  is  no  way  at  common  law  by  which  a  wife  can  bar  her  right  of 
dower  by  any  release  made  to  her  husband.  Martin  v.  Martin,  22  Ala.  104. 
A  contract  to  forbear  to  claim  dower  is  not  a  release  of  it,  nor  will  itojierate 
as  a  release  of  her  claim.  Nance  v,  Vance,  21  Me.  364;  Gibson  t;  Gibsin,  15 
Mass.  106. 
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In  New  York,  the  statute  of  27  Hen.  VIII.,  concerning  joint- 
ures, was,  in  1787,  adopted  verbatim  (a);  but  it  has  been 
altered  and  improved  by  the  new  revised  statutes;  and  the  prin- 
ciple in  equity,  allowing  jointures  to  exist  also  by  conveyance  of 
lands  to  a  trustee,  in  trust  for  the  wife,  has  been  introduced  into 
the  statute  law,  which  provides,  that  if  "an  estate  in  lands  be  con- 
veyed to  a  person  and  his  intended  wife,  or  to  such  intended  wife 
alone,  or  to  any  other  person  in  trust  for  such  person  and  his  in- 
tended wife,  or  in  trust  for  such  wife  alone,  for  the  purpose  of 
creating  a  jointure  for  such  intended  wife,  and  with  her  assent, 
such  jointure  shall  be  a  bar  to  any  right  or  claim  of  dower,  &c., 
and  the  evidence  of  the  assent  of  the  wife  shall  be,  by  her  becom- 
ing a  party  to  the  conveyance,  if  of  age,  and,  if  an  infant,  by  her 
joining  with  her  father  or  guardian  therein"  (b). 

The  statute  of  27  Hen.  VIII.  further  provided,  that  if  the  set- 
tlement in  jointure  was  made  after  marriage,  the  wife  should  have 
her  election,  if  she  survived  her  husband,  to  take  it  in  lieu  of 
dower,  or  to  reject  it,  and  betake  herself  to  her  dower  at  common 
law.  So,  if  she  was  fairly  evicted  by  law  from  her  jointure,  or 
any  part  of  it,  the  deficiency  was  to  be  supplied  from  other  lands, 
whereof  she  would  have  been  otherwise  dowable.  Both  these  pro- 
visions formed  a  part  of  the  statute  of  New  York,  in  1787,  and 
they  have  probably  been  adopted  in  all  the  states  where  the  law 
of  jointure  in  bar  of  dower  has  been  introduced  (c). 

(a)  Laws  of  New  York,  sess.  10,  c.  4,  sec.  8. 

(6)  New  York  Revised  Statutes,  vol.  i.  741,  sec.  9,  10. 

{c)  The  provisions  of  the  statute  of  27  Hen.  VIII.  have  always  been  in 
force  in  Massachusetts.  Hastings  v.  Dickinson,  7  3fass.  Rep.  153.  They 
have  been  incorporated  into  the  Mass.  Revised  Statutes,  of  1835.  And  they 
have  been  essentially  re-enacted  in  Connecticut,  though  there  the  jointure 
may  consist  of  personal  as  well  as  real  estate.  Swift^s  Dig.  vol.  i.  86.  Re- 
vised Statutes  of  Connecticut.  1821.  So,  in  Virginia,  if  the  widow  be  evicted 
of  her  jointure,  she  has  still  a  right  to  claim  her  dower.  Ambler  v.  Weston, 
4  Hen.  &  Munf.  23.  The  law  of  jointure  under  the  statute  of  27  Hen.  VIII. 
exists  in  Pennsylvania,  Ohio,  and  South  Carolina,  (2  Const.  Rep.  by  Tread- 
way,  747.  1  Dallas,  417.  Griffith's  Register.  Statutes  of  Ohio,  1824,)  and 
doubtless  it  very  generally  prevails  throughout  the  Union.  In  Pennsylvania  it 
is  left  as  a  doubtful  question,  whether  settlement  of  personal  estate  would  be 
sufficient  to  bar  the  dower,  and  be  held  ecjuivalent  to  a  jointure.  The  case 
of  Drury  v.  Drury,  holding  that  an  infant's  dower  may  be  barred  by  jointure, 
seems,  however,  to  be  assumed  as  the  settled  law.  Shaw  v.  Boyd,  5  Serg.  & 
Rawle,  309.  But  in  the  New  York  Revised  Statutes  the  case  would  appear  to  have 
altogether  omitted,  for  I  do  not  perceive  in  them  the  provision  in  the  former 
law,  and  in  the  statute  of  27  Hen.  VIII.,  allowing  to  the  wife  a  compensa- 
tion by  dower  in  other  lands,  on  eviction  from  the  lands  placed  in  jointure. 
The  J/a«s.  Revised  Statutes,  of  1835,  give  dower  anew  to  the  widow,  if  evicted 
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[  *  57  ]  *It  is  likewise  settled,  that  a  collateral  satisfaction, 
coDsisting  of  money  or  other  chattel  interests,  given  by 
will  and  accepted  by  the  wife  after  her  husband's  death,  will  consti- 
tute an  equitable  bar  of  dower.  The  court  of  chancery  will  give  to 
the  widow  her  election  to  accept  of  the  testamentary  provision,  or  to 
refuse  it,  and  betake  herself  to  her  dower  at  law;  and  will  even 
allow  her  this  election  after  acceptance,  and  enjoyment  for  some 
time,  of  the  testamentary  provision,  if  it  appears  that  she  acted 
without  full  knowledge  and  understanding  of  her  true  situation 
and  rights,  and  of  the  consequence  of  her  acceptance  (a).  It  is 
generally  said,  however,  that  though  such  a  collateral  satisfaction 
be  good  in  equity,  it  is  not  pleadable  in  bar  of  dower  at  law  (6). 
But  in  the  modern  cases,  the  language  and  the  better  opinion  is, 
that  if  the  wife  has  fairly  and  understandingly  made  her  election 
between  her  dower  and  the  testamentary  provision,  and 
[  *  58  ]  in  favour  of  the  latter,  she  *will  be  held  to  her  election 
at  law  as  well  as  in  equity.  There  is  no  difference  in 
principle  between  the  courts  of  law  and  equity  on  this  subject; 
and  the  difficulty  of  reaching  the  justice  of  the  case,  has  fre- 
quently thrown  these  questions  into  equity  (c).  The  testament- 
ary provision  in  lieu  of  dower,  in  order  to  render  it  such,  even 
with  the  widow's  acceptance  of  it,  must  be  declared,  in  express 
terms,  to  be  given  in  lieu  of  dower;  or  that  intention  must  be  de- 
duced by  clear  and  manifest  implication  from  the  will,  founded  on 
the  fact  that  the  claim  of  dower  would  be  inconsistent  with  the 
will,  or  so  repugnant  to  its  dispositions  as  to  disturb  and  defeat 
them  (d). 

of  the  lands  assigned  as  dower,  or  settled  as  a  jointure,  or  deprived  of  the 
provision  by  will  or  otherwise  made  in  lieu  of  dower. 

(a)  Wake  v.  Wake,  3  Bro.  255.  1  Ves.  jun.  335,  S.  C.  In  that  case  the 
widow  was  held  not  to  be  deprived  of  her  election,  though  she  had'  taken 
underthe  will  for  three  years,  she  not  acting  under  a  full  knowledge  of  the  facts. 
Edwards  v.  Morgan,  13  Frice^s  Ex.  Rep.  782.  Dnncan  v.  Duncan,  2  Ycates' 
Rep,  302.  Jones  v.  Powell,  6  Johns.  Ch.  Rep.  194.  Shotwell  v.  Sedam.  3 
Ohio  Rep.  1. 

(h)  Co.  Litt.  36,  b.  Harg.  note,  224,  to  lib.  1  Co.  Litt.  Lawrence  «.  Law- 
rence, 2  Vem.  Rep.  365.  1  Dallas'  Rep.  117.  M'Kean,  Ch.  J.,  in  Larrabeev. 
Van  AJstyne,  1  Johns.  Rep.  307. 

(c)  Lord  Alvanley,  in  French  v.  Davies,  2  Yes.  jun.  578.  Lord  Redesdale, 
in  Birmingham  v.  Kirwan,  2  »SV/<.  <C-  Lefroy,  451.  Larrabee  v.  Van  Alstyne, 
1  Johns.  Rep.  307.  VonOrdenv.  Van  Orden,  10  ihid.  30.  Jackson  r.  Churchill, 
7  Cowen's  Rep.  287.  Pickett  v.  Peay,  2  Const.  Rep  S.  C.  746.  See,  also,  But- 
ler's and  Baker's  case,  3  Leon.  272,  arg.  Gosling  v.  Warburton,  Cro.  Eliz. 
128. 

{d)  French  v.  Davies,  2  Ves.  Rep.  572.  Strahan  v.  Button,  3  Ves.  Rep.  249. 
KMinedy  v.  Ned  row,  1  Dallas''  Rep.  415.     Adsit  v.  Adsit,  2  Johtis.  Ch.  Rep. 
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The  Neiv  York  Revised  Statutes  (a)  have  embodied  most  of  these 
principles  of  law  and  equity,  with  some  variations  and  amend- 
ments. They  declare  and  so  does  the  law  of  Massachusetts  and 
Connecticut,  that  any  pecuniary  provision  made  before  marriage 
in  lieu  of  dower,  if  duly  assented  to  by  the  wife,  shall  bar  her 
dower.  But  any  settlement,  by  land,  or  any  pecuniary  provision, 
if  made  after  marriage,  or  if  before  marriage  without  the  wife's 
assent,  or  if  made  by  will,  shall  not  bind  her,  though  declared  to 
be  in  lieu  of  dower;  but  she  shall  be  obliged  to  make  her  election 
between  her  dower  and  the  jointure,  or  pecuniary  provision.  The 
widow  shall  be  deemed  to  have  elected  to  have  taken  the  jointure, 
devise,  or  pecuniary  provision,  unless,  within  one  year  after  the 
husband's  death,  she  shall  enter  on  the  lands  to  be  assigned 
her  for  dower,  or  commence  proceedings  to  ^recover  the  [  *  59  ] 
same  (6).  It  is  likewise  declared,  that  every  jointure, 
devise,  and  pecuniary  provision  in  lieu  of  dower,  shall  be  forfeited 
by  the  woman  for  whose  benefit  the  same  shall  be  made,  in  the 
same  cases  in  which  she  would  forfeit  her  dower  (c). 

It  was  a  principle  of  the  common  law,  that  if  the  husband, 
seised  of  an  estate  of  inheritance,  exchanged  it  for  other  lands, 
the  wife  should  not  have  dower  of  both  estates,  but  should  be  put 
to  her  election  (d).  This  principle  is  also  introduced  into  the 
New  York  Revised  Statutes;  and  the  widow  is  required  to  evince 
her  election  to  take  dower  out  of  the  lands  given  in  exchange,  by 
the  commencement  of  proceedings  to  recover  it,  within  one  year 
after  her  husband's  death,  or  else  she  shall  be  bound  to  take  her 
dower  out  of  the  lands  received  in  exchange  (e). 

448,  JacksDn  v.  Churchill,  7  Cowen's  Bep.  287.  Pickett  v.  Peay,  2  Const. 
Rep.  S.  a  746.  Evans  v.  Webb,  1  Yeates^  Rep.  424.  Perkins  v.  Little,  1 
Grcenleaf,  150.  Dickson  v.  Robinson,  1  Jacob,  503.  Allen  v.  Pray,  3  Fair- 
field, 138. 

(a)  Vol.  i.  741,  see.  11,  12,  1.3,  14. 

[h)  The  Statute  of  Virginia,  of  1727,  gave  the  ^vidow  nine  months;  and  the 
Statute  of  Ohio,  of  1831,  six  months;  and  the  Statute  of  Vermont,  of  17!)9,  sixty 
days,  to  make  her  election;  and  if  she  made  none,  she  Mas  held  exclusively 
to  her  dower  at  common  law.  The  iVass.  Statutes,  of  1835,  give  the  widow 
six  months  to  elect,  but,  like  those  of  New  York,  they  assume  that  the  sub- 
stituted  provision  in  lieu  of  dower  is  taken,  unless  waived  within  the  time 
prescribed.  The  Revised  Statutes  of  Illinois,  edit.  1833,  p.  (524,  declare,  that 
any  provision  by  will  bars  dower,  unless  it  be  otherwise  expressed  in  the 
will,  and  unless  the  widow  in  six  months  renounces  the  provision. 

(c)  New  York  Revised  Statutes,  vol.  i.  742,  sec.  15. 

{d)  Co.  Litt.  31,  b. 

(e)  New  York  Revixed  Statutes,  vol.  i.  740,  sec.  3.  How  far  a  wife  may  be 
barred  of  her  dower  by  a  sale  under  a  decree  in  partition,  see  infra,  p.  365, 
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The  usual  way  of  barring  dower,  in  this  country,  by  the  volun- 
tary act  of  the  wife,  is  not  by  fine,  as  in  England,  but  by  her 
joining  with  her  husband  in  a  deed  of  conveyance  of  the  land, 
containing  apt  words  of  grant  or  release  on  her  part,  and  ac- 
knowledging the  same  privately,  apart  from  her  husband,  in  the 
mode  prescribed  by  the  statute  laws  of  the  several  states.  This 
practice  is  probably  coeval  with  the  settlement  of  the  country; 
and  it  has  been  supposed  to  have  taken  its  rise  in  Massachusetts, 
from  the  colonial  act  of  J 644  (a).  The  wife  must  join  with  her 
husband  in  the  deed,  and  there  must  be  apt  words  of  grant,  show- 
ing an  intention  on  her  part  to  relinquish  her  dower  (b).     This 

is  the  English  rule  in  respect  to  a  fine;  and  the  wife's 
[  *  60  ]     dower  is  *  barred  by  a  fine,  either  wholly,  or  only  pro 

tantOf  according  to  the  declared  intent.  It  is  almost  a 
matter  of  course,  in  this  country,  for  the  wife  to  unite  with  her 
husband  in  all  deeds  and  mortgages  of  his  lands;  and  though  the 
formality  of  her  separate  acknowledgment  is  generally  required 
to  render  her  act  binding,  yet,  by  the  laws  of  New  York  and  Illi- 
nois, if  she  resides  out  of  the  state,  the  simple  execution  of  the 
deed  by  her  will  be  sufficient  to  bar  her  dower,  as  to  the  lands  in 
the  state  so  conveyed,  equally  as  if  she  were  a  feme  sole  (c).^^ 

[  *  61  ]       *  IV.   The  manner  of  assigning  dower. 

To  give  greater  facility  to  the  attainment  of  the  right 
of  dower,  (and  which  Lord  Coke  informs  us  was  one  of  the  three 
principle  favourites  of  the  common  law,)  {d)  it  was  provided  by 
magna  charta  (e),  that  the  widow  should  give  nothing  for  her 
dower,  and  that  she  shonld  tarry  in  the  chief  house  of  her  hus- 
band for  forty  days  (and  which  are  called  the  widow's  quaran- 

{n)  3  Mnmn's  Rep.  351. 

(&)  Catlin  V.  Ware,  9  Mass.  Rep.  218.  Lnfkin  v.  Curtis,  l^ilid.  223.  Powell 
t'.  M.  and  K.  Mann.  Company,  3  MasoiVs  Rep.  347.  By  the  Mass.  Revised 
Stntufes,  of  1835,  the  wife  may  bar  her  dower  by  joining  with  her  husband  in 
the  conveyance  of  the  estate,  or  by  his  joining  with  l)er  in  a  subsequent  re- 
lease of  it.     No  private  examination  seems  to  be  requisite. 

(e)  New  York  Revised  Statutes,  vol.  i.  758,  sec.  11.  Revised  Laws  of  Illinois, 
1833. 

[d)  Co.  Litt.  124,  b. 

(e)  C.  7. 

''  In  most  of  the  states  all  that  is  necessary  to  have  the  wife  release  her 
dower  in  a  particular  piece  of  property  is  that  she  sliould  acknowledge  the 
deed,  which  must  be  done  in  acconlance  with  the  particuhir  mode  ]X)inted 
out  bv  the  statutes  of  the  various  states  and  properly  certified.  Hobers  v. 
Woodv,  23  Mo.  548;  Clark  v.  Kedman,  Hlackf  379;  Lewis  v.  Cox,  5 Harring- 
ton, 4()2. 
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tine)  after  the  death. of  her  husband,  within  which  time  her 
dower  should  be  assigned  her;  and  that,  in  the  mean  time,  she 
should  have  reasonable  estovers,  or  maintenance,  out  of  the  estate. 
The  provision  that  the  widow  should  pay  nothing  for  dower,  was 
with  the  generous  intention  of  taking  away  the  uncourtly  and 
oppressive  claim  of  the  feudal  lord,  for  a  fine,  upon  allowing  the 
widow  to  be  endowed.  This  declaration  of  magna  charta  is, 
probably,  the  law  in  all  the  United  States.  In  New  York  the 
provision  is  re-enacted,  and  with  the  addition  that  she  shall  not 
be  liable  for  any  rent  during  the  forty  days,  though  the  allowance 
of  maintenance  necessarily  implied  that  she  was  to  live  free  of 
rent  (a).  The  widow  cannot  enter  for  her  dower  until  it  be  as- 
signed her,  nor  can  she  alien  it,  so  as  to  enable  the  grantee  to  sue 
for  it  in  his  own  name.  It  is  a  mere  chose  or  right  in  action, 
and  cannot  be  sold  on  execution  at  law,  though  in  New  York  it 
may  be  reached  by  process  in  chancery  for  the  benefit  of  cred- 
itors (b).  She  has  no  estate  in  the  lands  until  assignment;  and 
after  the  expiration  of  her  quarantine,  the  heir  may  put  her  out 
of  possession,  and  drive  her  to  her  suit  for  her  dower.  She  has 
no  right  to  tarry  in  her  husband's  house  beyond  the  forty 
days;  and  it  is  not  until  her  dower  *has  been  duly  as-  [*62] 
signed,  that  the  widow  acquires  a  vested  estate  for  life, 
which  will  enable  her  to  sustain  her  ejectment  (c).  It  was  de- 
cided in  New  Jersey,  that  though  the  widow  could  not  enter  upon 
the  land  until  dower  was  assigned,  yet  being  in  possession,  she 
could  not  be  ousted  by  the  owner  of  the  fee  in  ejectment,  unless 
her  dower  was  assigned  her  (d).  This  decision  is  against  the 
decided  weight  of  English  and  American  authority,  but  it  was 
correctly  decided,  according  to  the  very  reasonable  statute  law  of 

{a)  Nero  York  Revised  Statutes,  vol.  i.  742,  sec.  17.  It  is  also  the  law  in 
Massachusetts.  Revised  Statutes,  of  1835,  part  2,  tit.  1,  c.  GO.  In  the  first 
act  of  the  legislature  ot  the  province  of  New  York,  under  the  Duke  of  York, 
in  1683,  it  was  among  other  things  declared,  that  the  widow  should  have 
her  dower,  consisting  of  one-third  part  of  all  the  lands  of  her  husband  dur- 
ing coverture,  and  that  she  might  tarry  in  the  chief  house  of  her  husband, 
forty  days  after  his  death,  within  which  time  her  dower  was  to  be  a.ssigned. 

(h)  New  York  Revised  Statutes,  vol,  ii.  214,  sec.  39, 

{<;)  Litt.  sec.  43,  Co.  Lift.  32,  b.  37,  a.  Doe  v.  Nutt,  2  Carr.  cO  Paj/ne,  430. 
Jackson  v.  O'Donaghy,  7  Johns.  Rep.  247.  Jackson  r,  Aspell,  20  ibid.  411. 
Jackson  v.  Vanderheyden,  17  ibid.  167.  Chapman  v.  Armstead,  4  3Iu)if.  382, 
Moore  r.  Gilliam,  5  ibid.  346.  Johnson  v.  Morse,  2  N.  U.  Rep.  49,  Shaeffer 
V.  O'Neil,  9  3ra.<is.  Rep.  13,  Siglar  v.  Van  Kiper,  10  Wendell,  414,  M'Cully 
V.  Smith,  2  Bailey's  S.  C.  Rep.  103. 

(d)  Den  v.  Dodd,  1  Hahted,  367. 
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New  Jersey,  which  gives  to  the  widow  the  right  to  hold  and  en- 
joy the  mansion  house,  and  the  messuage  and  plantation  thereto 
belonging,  free  of  rent,  until  dower  be  assigned;  and  she  has, 
therefore,  a  freehold  for  life,  unless  sooner  defeated  by  the  act  of 
the  heir  (a).  There  is  the  same  reasonable  statute  provision  in 
Kentucky,  Indiana,  Illinois,  Alabama,  and  Virginia;  the  rule  in 
Connecticut  and  Missouri  is  the  same,  and  upon  the  death  of  her 
husband,  the  widow  is  by  law  deemed  in  possession  as  a  tenant 
in  common  with  the  heirs,  to  the  extent  of  her  right  of  dower; 
and  her  right  of  entry  does  not  depend  upon  the  assignment  of 
dower,  which  is  a  mere  severance  of  the  common  estate  (b). 
Though  in  point  of  tenure  she  holds  of  the  heir  or  reversioner, 
yet  the  widow  claims  paramount  to  the  heir.  Her  estate  is  a 
continuation  of  that  of  her  husband,  and  upon  assignment,  she  is 
in  by  relation  from  her  husband's  death  (c)."° 

In  North  Carolina,  the  law  provides  for  the  widow's  support 
for  one  year,  and  it  is  suggested  that  the  time  of  her  quarantine 
may  be  thereby  enlarged.  But  though  she  be  an  occupant,  the 
legal  title  before  the  assignment  of  dower  is  exclusively  in  the 

heirs  and  they  are  occupants  also  (d). 
[  *  63  ]       *  The  assignment  of  dower  may  be  made  iJi  pais  by 

parol,  by  the  party  who  hath  the  freehold;  but  if  the 
dower  be  not  assigned  within  the  forty  days,  by  the  heir  or  de- 
visee, or  other  persons  seised  of  the  lands  subject  to  dower,  the 
widow  has  her  action  at  law  by  writ  of  dower,  unde  nihil  habet, 
or  by  writ  of  right  of  dower  against  the  tenant  of  the  freehold. 
The  former  is  to  be  preferred,  because  the  widow,  in  that  case, 

(a)  3  Halsied,  129. 

(6)  Stednmn  v.  Fortune,  5  Conn.  Rep.  462.  Griffith's  Reg.  tit.  Kentucky. 
Taylor  v.  M'Crackin,  5  Blackf.  Iml.  Rep.  261.  Revised  Laws  of  Illinois,  edit. 
1833,  and  of  Indiana,  1838,  p.  239.  Alabama  Dig.  258.  1  Revised  Code  of  Vir- 
ginia, c.  107,  sec.  1,  2,  p.  403.  Stokes  v.  M'AUister,  2  Missouri  Rep.  163.  In 
Tennessee,  by  statute,  the  widow  is  entitled  to  a  support  lor  herself  and  her 
family,  for  one  year,  out  of  the  assets. 

(c)  Norwood  v.  Marrow,  3  Battle's  N.  C.  Rep.  448. 

(d)  Branson  v.  Yancy,  1  Bad.  d-  Dev.  Eq.  Cos.  11.  If  it  be  the  case,  that 
in  >J«rth  Carolina  the  quarantine  is  enlargetl  for  a  year,  it  is  a  revival  of  the 
ancient  law  of  England;  and  this  enlarged  quarantine,  Lord  Coke  says,  wa.s 
certainly  the  law  of  England  before  the  conciuest.  Co.  Lift.  32,  b.  In  Ohio, 
the  widow  is  to  remain  in  the  mansion  house  of  her  husband,  free  of  charge, 
for  one  year  after  his  death,  if  her  duwer  be  not  sooner  assigned  her.  Statutes 
of  Ohio,' \mi. 

^*  An  essential  requisite  in  nPisigning  dower  is  that  in  order  to  operate  as  a 
bar  to  her  action  tor  recovery  of  dower,  it  must  be  assigned  absolutely  and 
not  accompanied  by  any  condition.  Tudor 's  Cas.  52;  2  Crabb.  Keal  Prop. 
144. 
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recovers  damages  for  non- assignment  of  her  dower,  which  she 
would  not  in  a  writ  of  right;  and  it  lies,  in  every  case,  excepting 
only  where  the  widow  has  received  part  of  her  dower  of  the  same 
person  who  is  sued,  and  out  of  lands  in  the  same  town  (a). 
The  writ  of  right  of  dower  is  of  rare  occurrence,  if  not  en- 
tirely unknown,  in  this  country;  and  the  learned  author  of  the 
Treatise  on  the  Pleadings  and  Practice  in  Peal  ActionSj  says  (6), 
that  he  had  never  known  any  such  action  in  Massachusetts. 
On  recovery  at  law,  the  sheriff,  under  the  writ  of  seisin,  delivers 
to  the  demandant  possession  of  her  dower  by  metes  and  bounds, 
if  the  subject  be  properly  divisible,  and  the  lands  be  held  in 
severalty  (c).  If  the  dower  arises  from  rent,  or  other  incor- 
poreal hereditament,  as  commons  or  piscary,  of  which  the  hus- 
band was  seised  in  fee,  the  third  part  of  the  profits  is  appropri- 
ated to  the  widow  (d).  If  the  property  be  not  divisible,  as  a 
mill,  she  is  dowable  in  a  special  manner,  and  has  either  one- 
third  of  the  toll,  or  the  entire  mill  for  every  third  month  (e). 
The  assignment  of  dower  of  a  mine  should  be  by  metes  and 
bounds,  if  practicable;  and  if  not,  then  by  a  proportion 
of  the  profits,  or  separate  alternate  enjoyment  *of  the  [  *  64  ] 
whole  for  short  proportionate  periods  (g).  The  widow 
may  also  consent  to  take  her  dower  of  the  undivided  third  part  of 
the  estate,  without  having  it  set  off  by  metes  and  bounds  {h).  Of 

(a)  Co.  Liti.  32,  b.     2  Inst.  262. 

(6)  P.  307.  The  3Iass.  Revised  Statutes,  of  1835,  antliorize  the  .jiuljre  of 
probate  of  the  county  where  the  hinds  lie,  to  assign  dower,  if  tlie  husljand 
dies  seised,  and  the  right  be  not  disputed  by  the  heir,  by  his  warrant  to  tliree 
commissioners;  and  if  not  so  assigned,  nor  set  out  by  the  heir  or  other  tenant 
of  the  freehold,  she  recovers  the  same  by  writ  of  dower  in  the  courts  or  com- 
mon law. 

(c)  Litt.  sec.  36.  In  North  Carolina,  Alabama,  and  Illinois,  the  husband's 
mansion  house  is  to  be  included  in  the  one-third,  unless  manifestly  unjust 
to  the  children,  to  include  the  whole  mansion  house,  and  offices,  and  she  is 
then  only  to  have  a  reasonable  portion  thereof.  Griffith's  liegistcr.  Revised 
Laws  of  Illinois,  lvS33.     Stiner  v.  Cawthorn,  3  Battle,  501. 

(d)  Co.  Litt.  144,  b.  Popkam,  87.  Chase's  Statutes  of  Ohio,  vol.  11.  1316, 
sec.  14.     Dunsett  v.  Bank  of  the  United  States,  6  Ohio  Rep.  76. 

(e)  Co.  Litt.  32,  a.  Perkins,  sec.  342,  415.  Park  on  Doicer,  112,  252.  In 
this  case  of  a  mill,  or  of  other  tenement  wliich  cannot  be  divided  w  ithout 
damage,  the  doner,  by  the  Mass.  Revised  Slatutes,  of  1835,  is  to  be  assigned 
out  of  the  rents  and  profits.  The  case  of  Stevens  v.  Stevens,  3  Dana''s  K(n. 
Rep.  373,  says,  that  where  the  husband  died  seised  of  a  ferry,  the  widow 
was  to  be  endowed  of  one-third  of  the  profits,  or  to  have  the  use  of  it,  one- 
third  of  the  time,  alternately.  The  act  of  New  York,  of  April  28th,  1840, 
ch.  177.  provides  for  the  better  security  of  the  inchoate,  contingent,  or  vested 
right  of  dower  in  lands  divided  or  sold  under  judgment  or  decree  in  partition. 

((j)  Stoughtou  V.  Leigh,  1  Taunt.  Rep.  402.  . 
(h)  5  Bos.  &  Pull.  33. 
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lands  held  in  common,  the  wife  has  a  third  part  of  the  share  of 
her  husband  assigned  to  her,  to  be  held  by  her  in  common  with 
the  other  tenants  (a).  A  case  may  occur  in  which  there  may  be 
two  or  more  widows  to  be  endowed  out  of  the  same  messuage. 
Lord  Coke  alludes  to  such  a  case  (6),  and  the  point  was  proved, 
and  learnedly  illustrated,  in  Geer  v.  Hamhlin  (c).  If  A.  be 
sei^d,  and  has  a  wife,  and  sells  to  B.,  who  has  a  wife,  and  the 
husbands  then  die,  leaving  their  wives  surviving,  the  wife  of  B., 
will  be  dowable  of  one-third  of  two-thirds  in  the  tirst  instance, 
and  of  the  one-third  of  the  remaining  one-third  on  the  death  of 
the  widow  of  A.,  who,  having  the  elder  title  in  dower,  is  to  be 
first  satisfied  of  her  dower  out  of  the  whole  farm  {d).  The  widow 
is  not  obliged  to  accept  of  a  single  room  or  chamber  in  the 
capital  messuage;  and  unless  she  consents  to  it,  and  there  be  no 
other  equivalent  lands,  a  rent   must  be  asbigned  to  her,  issuing 

out  of  the  mansion  house  (e). 
[  *  65  ]       *  If  the  husband  dies  seised,  the  heirs  may  assign  when 

they  please;  but  if  they  delay  it,  and  improve  the  land, 
and  render  it  more  valuable  by  cultivation  or  buildings,  the  widow 
will  be  entitled  to  her  dower  according  to  the  value  of  the  land, 
exclusive  of  the  emblements  at  the  time  of  the  assignment;  and 
the  heir  is  to  be  presumed  to  have  made  the  improvements  with 
a  knowledge  of  his  rights  and  obligations  (g).  But  the  widow 
is  not  entitled  to  damages  for  the  detention  of  the  dower,  unless 

{a)  Liit.  sec.  44.     Co.  Litt.  32,  b. 

(6)  Co.  Litt.  31,  a. 

(c)  Decided  iu  the  supreme  court  of  New  Hampshire,  in  1808.  1  Green- 
leafy  54,  note. 

\d)  Judge  Reeve  puts  the  following  case  for  illustration.  If  A.  sells  to  B., 
and  B.  to  C.,  and  C.  to  D.,  and  D.  to  E.,  and  the  husbands  all  die,  leaving 
their  respective  wives  living;  the  widow  of  A.  is  entitled  to  be  endowed  of 
one-third  of  the  estate;  the  widow  of  B.  is  entitled  to  be  endowed  of  one- 
third  of  what  remains,  after  deducting  the  dower  of  the  first  wife:  the  widow 
of  C.  of  one-third  of  what  remains,  after  deducting  the  dower  of  the  wives 
of  A.  and  B. ;  so  on  to  the  wife  of  D.  And  if  we  suppose  the  estate  to  con- 
sist of  nine  acres;  the  wife  of  A.  would  be  endowed  of  three  acres;  the  wife 
of  B.  of  two  ju*res;  the  wife  of  C.  of  one  acre  and  a  third;  and  the  wife  of 
D.  of  one-third  of  the  remaining  two  acres  and  two-thirds.  Reeve' k  Domestic 
RHationH,  HP.  Ro,  if  lands  descend  to  B..  charged  with  the  right  of  dower 
of  his  mother,  and  it  is  decreed  to  her,  and  B.  dies  in  her  lifetime,  his  widow 
is  only  entitled  to  dower  in  two-thirds  of  the  premises,  because  he  died 
seised  of  no  greater  part.  Reynolds  r.  Reynolds,  5  Paige,  1(31.  SafTord  v. 
Hafford,  7  Paiye,  259.  Had  B.  survived  his  mother,  the  case  would  have  been 
different. 

(c)  PerkinH,  sec.  406. 

Ig)  Co.  Litt.  32,  a.     Harg.  note  192,  ihid     0  JoJnift.  Ch.  Bep.  2G0. 
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the  husband  died  seised  (a).  The  statute  of  Merton,  20  Hen. 
III.,  gave  damages  in  that  case,  equal  to  the  value  of  the  dower 
from  the  time  of  the  husband's  death;  but  the  construction  is, 
that  the  damages  are  computed  only  from  the  time  of  making  the 
demand  of  the  heir  (b).  The  provision  in  the  statute  of  Merton 
was  adopted  in  New  York  in  1787,  and  continued  in  the  Revised 
Statutes  of  1830;  and  it  was  adopted  in  Massachusetts  in  1783, 
1816,  and  1835;  and  the  damages  in  the  case  of  detention  of 
dower  rest  probably  on  similar  grounds  in  most  of  the  United 
States  (c).  In  cases  of  alienation  by  the  husband,  the  general 
rule  is,  that  the  widow  takes  her  dower  according  to  the  value  of 
the  land  at  the  time  of  the  alienation,  and  not  according  to  its 
subsequent  increased  or  improved  value.  This  was  the  ancient 
and  settled  rule  of  the  common  law  (cZ);  and  the  reason  of  the 
rule  is  said  to  be,  that  the  heir  was  not  bound  to  warrant,  except 
according  to  the  value  of  the  lands  as  it  was  at  the  time  of  the 
feoffment;  and  if  the  wife  were  to  recover  according  to  the  im- 
proved value,  subsequent  to  the  alienation,  she  would  recover 
more  against  the  feoffee  than  he  would  recover  in 
*value  against  the  heir  (e).  The  reason  assigned  in  the  [*66  ] 
old  books  for  the  rule  has  been  ably  criticized  and  ques- 
tioned in  this  country;  but  the  rule  itself  is  founded  in  justice 
and  sound  policy;  and  whether  the  land  be  improved  in  value,  or 
be  impaired  by  acts  of  the  party  subsequently,  the  endowment, 
in  every  event  of  that  kind,  is  to  be  according  to  the  value  at  the 
time  of  the  alienation,  in  case  the  husband  sold  in  his  lifetime, 
and  according  to  the  value  at  the  time  of  the  assignment,  if  the 
land  descended  to  the  heir. 

This  is  the  doctrine  in  the  American  cases,  and  they  are  in 
conformity  with  the  general  principles  of  the  English  law,  as  to 
the  time  from  which  the  value  of  the  dower  is  to  be  computed. 


(a)  Co.  Litt.  32,  b.  • 

{h)  Ibid. 

(c)  In  South  Carolina,  no  damages  are  allowed  on  a  judgment  in  dower; 
and  the  rule  prescribed  in  the  statute  of  Merton  is  not  adopted  or  followed. 
Hay  ward  v.  Cuthbert,  1  M'' Cordis  Rep,  386.  On  the  assessment  of  the  value 
of  the  widow's  dower,  interest  is  allowed  in  cases  where  the  husband  aliened 
during  coverture,  and  none  when  he  died  seised.  Wright  v.  Jennings,  1 
Bailey's  S.  C.  Rep.  277.     M'Crearv  v.  Cloud,  2  ibid.  343. 

(d)  Fitz.  Abr.  tit.  Voucher,  288,  and  tit.  Dower,  192,  cites  17  Hen.  III. 
Perkins,  sec.  328. 

(e)  Sir  Matthew  Hale's  MSS.  cited  in  Harg.  n.  193,  to  Co.  Lift.  lib.  1. 
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both  as  it  respects  the  alienee  of  the  husband  and  the  heir  (a). 
If  the  husband  continues  in  possession  after  he  has  mortgaged 
the  land,  and  makes  improvements,  the  wife  will  have  the  benefit 
of  them,  in  computing  the  value  of  her  dower,  though  the  equity 
of  redemption  should  afterwards  be  barred  or  released;  for  the 
foreclosure  or  release  is  to  be  deemed  the  period  of  alienation  (6). 
As  the  title  to  do^Wer  is  consummate  by  the  husband's  death, 
when  the  wife  is  endowed  she  is  in  from  the  death  of  her  hus- 
band; and,  like  any  other  tenant  of  the  freehold,  she  takes,  upon  a 
recovery,  whatever  is  then  annexed  to  the  freehold,  whether  it  be 
so  by  folly,  by  mistake,  or  otherwise.  The  heir's  possession  is 
avoided,  as  not  being  rightly  acquired,  as  to  the  widow's  third 
part;  and  the  rule  that  subjects  the  improvements,  as  well  as  the 
land  in  the  possession  of  the  l;ieir,  to  the  claim  of  dower,  seems  a 

natural  result  of  the  general  principles  of  the  common 
[  *  67  ]  law,  which  gave  the   ^improvements  to  the  owner  of  the 

soil  (c).  But  an  important  distinction  is  taken  on  this 
subject,  and  it  has  been  made  a  question,  whether  the  widow  be 
entitled  to  the  advantage  of  the  increased  value  of  the  land,  aris- 
ing from  extrinsic  or  collateral  circumstances,  unconnected  with 
the  direct  improvements  of  the  alienee  by  his  particular  labour 
and  expenditures;  such  as  the  enhanced  value,  arising  from  the 
increasing  prosperity  of  the  country,  or  the  erection  of  valuable 
establi.shments  in  the  neighbourhood.  The  allowance  would  seem 
to  be  reasonable  and  just,  inasmuch,  as  the  widow  takes  the  risk 
of  deterioration  of  the  estate,  arising  from  public  misfortunes, 
or  the  acts  of  the  party.  If  the  land,  in  the  intermediate  period, 
has  risen  in  value,  she  ought  to  receive  the  benefit;  if  it  has  de- 
preciated, she  sustains  the  loss.  Ch.  J.  Parsons,  in  Gore  v. 
Brazier  (d),  was  inclined  to  the  opinion,  that  the  widow  ought  to 
be  allowed  for  the  increased  value  arising  from  extrinsic  causes; 
and  the  supreme  court  of  Pennsylvania,  in  an  elaborate  judg- 

(rt)  Humphrey  r.  Phinney,  2  Johns.  Fep.  484.  Catlin  v.  Ware,  9  lifass. 
Rep.  21H.  Powell  v.  M.  &  B.  Man.  Co.,  3  Mason's  Rep.  347.  Thompson  v. 
Morrow,  5  Serg.  &  Rawle,  289.  Hale  v.  James,  6  Johns.  Ch.  Rep.  2.')8.  Rus- 
eel  J'.  (Jee,  2  Const.  Rep.  S.  C.  254.  2  N.  H.  Rep.  58.  Wilson  v.  Oatman,  2 
Blnckf.  Imh  Rep.  223.  Todd  v.  Baylor,  4  Leiqh,  498.  Mahoney  v.  Young,  3 
Dana's  Km.  Rep.  588.     Wall  v.  Hill,  lihid.  175. 

(/;)  Hale  u.  James,  C  Johns.  Ch.  Rep.  258.  Powell  v.  M.  &  B.  Man.  Co.,  3 
Manon's  Rep.   450. 

(c)  Slorv,  J..  3  Mason's  Rep.  368. 

(d)  3  Mass.   Rep.  544. 
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ment,  delivered  by  the  chief  justice,  in  Thompson  v.  Morrow  (a), 
decided,  that  the  widow  was  to  take  no  advantage  of  any  increased 
rise  in  value,  by  reason  of  improvements  of  any  kind  made  by 
the  purchaser ;  but,  throwing  those  out  of  the  estimate,  she  was 
to  be  endowed  according  to  the  value  at  the  time  of  the  assign- 
ment. This  doctrine  is  declared,  by  Mr.  Justice  Story  (6),  to 
stand  upon  solid  principles,  and  the  general  analogies  of  the  law, 
and  he  adopts  it.  The  distinction  is  supposed  not  to  have  been 
within  the  purview  of  the  ancient  authorities. 

In  New  York,  the  very  point  arose,  and  was  discussed,  in 
Dorchester  v.  Coventry  (c),  and  the  court  adhered  to  the  general 
rule,  without  giving  it  any  such  qualification;  and  they  con- 
fined the  widow  to  her  dower,  computed  according 
*to  the  value  of  the  land  at  the  time  of  the  alienation,  [  *68  ] 
though  it  had  risen  greatly  in  value  afterwards,  exclusive 
of  buildings  erected  by  the  alienee.  The  same  doctrine  was  fol- 
lowed in  Shaw  v.  White  (d),  and  the  language  of  the  statute  to 
which  these  decisions  alluded  (e)  was,  that  the  dower  of  any  lands 
sold  by  the  husband  should  be  "according  to  the  value  of  the 
lands,  exclusive  of  the  improvements  made  since  the  sale."  That 
statute  required,  in  case  of  improvements  made  by  the  heir,  or 
other  proprietor,  upon  lands  previously  wild  and  unproductive, 
that  the  allotment  of  dower  be  so  made,  as  to  give  those  improve- 
ments to  the  heir  or  owner.  The  construction  of  the  statute,  as 
to  this  question,  did  not  arise,  and  was  not  given,  in  Humphrey 
V.  Phinney  (j/);  and  it  may  be  doubted  whether  the  statute  has 
not  received  too  strict  a  construction  in  the  subsequent  cases. 
The  better,  and  the  more  reasonable  American  doctrine  upon  this 
subject,  I  apprehend  to  be,  that  the  improved  value  of  the  land, 

{a)  5  Serg.  &  Bawle,  289.    Shirtz  v.  Shirtz,  5  Watts,  255.  S.  P. 

{b)  '.^  Mason's  Rep.  375. 

(c)  11  Johns.  Rep.  510. 

{(})  13  Johns.  Rep.  179.  Walker  v.  Schuyler,  10  Wendell,  4R0,  S.  P.  So, 
in  Tod  V.  Baylor,  4  LeigWs  Rep.  498,  the  court  of  appeals  of  Virginia  held, 
that  in  equity  as  -well  as  at  law,  the  widow  -was  to  take  for  dower  the  lands 
according  to  the  value  at  the  time  of  alienation  and  not  at  the  time  of  the 
assignment  of  dower;  and  that  she  was  not  entitled  to  any  advantage  from 
enhancement  of  the  value  by  improvements  made  by  the  alienee,  or  frcyn 
general  rise  in  value,  or  from  any  cause  whatever.  On  the  other  hand,  the 
supreme  court  of  Ohio,  in  the  case  of  Dunsett  v.  Bank  of  United  States,  6 
Ohio  Rep.  76,  follows  the  doctrine  laid  down  in  Thompson  v.  Morrow,  and 
Gore  V.  Brazier,  and  by  Mr,  Justice  Story,  in  3  Mason,  375. 

{e)  Laws  of  Ncio  York,  sess.  29,  c.  168. 

{g)  2  Johns.  Rep.  484. 
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from  which  the  widow  is  to  be  excluded,  in  the  assignoient  of  her 
dower,  as  against  a  purchaser  from  her  husband,  is  that  which 
has  arisen  from  the  actual  labour  and  money  of  the  owner, 
and  not  from  that  which  has   arisen  from  extrinsic  or   general 

causes  (a).  The  New  York  Revised  Statutes  (b)  have 
[  *  69  ]  ^declared,  that  if  the  husband  dies  seised,  the  widow  shall 

recover  damages  for  withholding  her  dower;  and  the 
damages  shall  be  one- third  of  the  annual  value  of  the  mesne  pro- 
fits of  the  lands  in  which  she  shall  recover  dower,  to  be  estimated 
from  the  time  of  the  husband's  death,  in  the  suit  against  the 
heirs,  and  from  the  time  of  the  demand  of  her  dower,  in  the  suit 
against  the  alienee  of  the  heir,  or  other  persons,  and  not  to  ex- 
ceed six  years  in  the  whole.  No  damages  are  to  be  estimated  for 
the  use  of  any  permanent  improvements  made  after  the  death  of 
the  husband.  A  more  necessary  provision  respecting  damages, 
as  against  the  alienee  of  the  husband,  (for  on  that  point  there  is 
a  difference  between  the  decisions  in  this  country,)  is  altogether 
omitted  (c). 

When  the  certainty  of  the  estate  belonging  to  the  widow  as 
dower,  is  ascertained  by  assignment,  the  estate  does  not  pass  by 
assignment,  but  the  seisin  of  the  heir  is  defeated  ab  initio,  and 
the  dowress  is  in,  in  intendment  of  law,  of  the  seisin  of  her  hus- 
band; and  this  is  the  reason  that  neither  livery  nor  writing  is  es- 
sential to  the  validity  of  an  assigment  in  jjais  (d).  Every  assign- 
ment of  dower  by  the  heir,  or  by  the  sherifP,  on  a  recovery  against 

(a)  See.  supra,  p.  66,  67,  and  the  cases  there  referred  to,  and  Taylor  v. 
Brodrick,  1  Dana^s  Ken.  Eep.  348.  Essay  on  Dower,  in  the  American  Jurist, 
No.  36,  for  January,  1838,  p.  327.  In  the  case  of  Powell  v.  M.  &.  B.  Man. 
Co.,  3  MasoYi's  Rep.  373,  it  was  suggested,  that  in  Hale  v.  James.  6  Johns.  Ch. 
Rep.  258,  the  chancellor  adhered  to  the  rule,  that  the  value  of  the  land  at 
the  time  of  alienation  was  to  be  taken  and  acted  upon  as  a  clear  rule  of  the 
common  law;  and  that  the  common  law  authorities  do  not  warrant  any  such 
doctrine.  I  am  rather  of  the  opinion  that  they  do  warrant  the  doctrine,  to 
the  extent  the  chancellor  meant  to  go,  viz.:  that  the  widow  was  not  to  he 
benefited  by  improvements  made  by  the  alienee.  That  position  does  not  seem 
to  be  denied,  and  in  Hale  v.  James,  as  well  as  in  Humphrey  v.  Phinney, 
nothing  else  was  decided,  for  nothing  else  was  belbre  the  court.  In  the  for- 
mer case,  the  chancellor  did  not  mean  to  give  any  opinion  on  the  distinc- 
tion between  the  increased  value,  arising  from  the  acts  of  the  purchaser  and 
from  collateral  causes;  and  .so  he  expressly  declared. 

(6)  Vol.  i.  742,  sec.  19,  20,  21,  22,  23. 

(c)  In  Tod  V.  Baylor,  4  Leigh^s  Rep.  498,  it  was  held,  that  the  widow  was 
not  entitled  to  an  account  of  profits,  as  against  an  alienee  of  the  husband,  ex- 
cept from  the  date  of  the  subpoena.  In  Maryland,  also,  tlie  widow  recovers 
damages  against  the  alienee  of  her  husband,  only  from  the  time  of  the  de- 
mand and  refusal  to  assign.  Steiger'a  Adm.  v.  Uillen,  5  GUI  tO  Johnson,  121. 
'  (d)  Co.  Lilt.  35,  a. 
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the  heir,  implies  a  warranty,  so  far,  that  the  widow,  on  being 
evicted  by  title  paramount,  may  recover  in  value  a  third  part  of 
the  two  remaining  third  parts  of  the  land  whereof  she  was  dow- 
able  (a).  In  Bedingfield' s  case  (6),  it  was  held,  that  the  widow, 
in  such  a  case,  was  to  be  endowed  anew  of  other  lands  descended 
to  the  heir;  but  where  the  assignment  was  by  the  alienee  of  the 
husband,  and  she  was  impleaded,  she  was  not  to  vouch  the  alienee 
to  be  newly  endowed,  because  of  the  greater  privity  in  the  one 
case  than  in  the  other.  It  is  likewise  provided  by  the  new  statute 
law  of  New  York  (c),  that  upon  the  acceptance  of  an  as- 
signment of  dower  by  the  heir  *  in  satisfaction  of  the  [  *  70  ] 
widow's  claim  upon  ^11  the  lands  of  her  husband,  it  may 
be  pleaded  in  bar  of  any  future  claim  on  her  part  for  dower,  even 
by  the  grantee  of  the  husband. 

In  the  English  law,  the  wife's  remedy  by  action  for  her  dower, 
is  not  within  the  ordinary  statutes  of  limitation;  but  a  fine  levied 
by  the  husband,  or  his  alienee  or  heir,  will  bar  her  by  force  of 
the  statute  of  non-claims,  unless  she  brings  her  action  within  five 
years  after  her  title  accrues,  and  her  disabilities,  if  any,  re- 
moved (d).  In  South  Carolina,  it  was  held  in  Ramsay  v.  Dozier(e); 
and  again  in  Boyle  v.  Rowand  (/),  that  time  was  a  bar  to  dower, 
as  well  as  to  other  claims.  But  in  the  English  law  there  is  no 
bar;  and  in  New  Hampshire  and  Georgia,  it  has  been  adjudged, 
that  the  writ  of  dower  was  not  within  the  statute  of  limita- 
tions (g).  As  to  the  account  against  the  heir  for  the  mesne  pro- 
fits, the  widow  is  entitled  to  the  same  from  the  time  her  title  ac- 
crues; and  unless  some  special  cause  be  shown,  courts  of  equity 
carry  the  account  back  to  the  death  of  the  husband  (h).     The 

(a)  Perkins,  sec.  419.  Co.  Liit.  384,  b.  The  widow's  remedy  on  eviction 
by  paramount  title  of  lands  assigned  to  her  for  dower,  is  by  a  new  assign- 
ment of  dower,  and  she  cannot  sustain  an  action  upon  the  covenant  of  war- 
ranty to  her  husband,  because  she  does  not  hold  the  whole  estate.  The  right 
of  action  is  in  the  heirs.     St.  Clair  %\  Williams,  7  Ohio  Bep.  part  2,  110. 

(6)  9  Co.  176. 

(c)  New  York  Revised  Statutes,  vol.  i.  793,  sec.  23. 

(d)  Davenport  v.  Wright,  Dy.  224,  a.  Sheppard's  Touch,  by  Prestan,  vol.  1. 
28,  32.     Park  on  Dower,  311. 

(e)  1   Tred.  Const.  Eep.  S.  C.  112. 
(/)  3  Bess.  Ch.  Rep.  555. 

[g)  Barnard  v.  Edwards,  1  N.  R.  Cas.  107.  Wakeman  v.  Roache,  Dudley^s 
Rep.  123.  In  Maryland,  in  the  case  of  Wells  v.  Beall,  2  Gill  &  Johnson,  468, 
Chancellor  Bland  held,  that  the  statute  of  limitations  was  no  bar  inequity  to 
the  claim  of  dower,  or  the  rent  and  profits  thereof. 

{h)  Oliver  v.  Richardson,  9  Ves.  222.  See,  also,  Swaine  v.  Ferine,  5  Johns. 
Ch.  Rej).  482. 
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Neiv  York  Revised  Statutes  (a)  have  given  a  precise  period  of 
limitation,  and  require  dower  to  be  demanded  within  twenty  years 
from  the  time  of  the  death  of  the  husband,  or  from  the  termina- 
tion of  the  disabilities  therein  mentioned,  one  of  which  is  im- 
prisonment on  a  criminal  charge  or  conviction  (b). 
[  *  71  ]  *Dower  may  be  recovered  by  bill  in  equity,  as  well  as 
by  action  at  law.     The  jurisdiction  of  chancery  over  the 

(a)  Vol.  i.  742,  sec.  18. 

(6)  In  New  Jersey,  an  action  of  dower  is  barred  by  the  statute  of  limita- 
tions after  twenty  years.  Berrien  v.  Conover,  1  Harrison^ s  Rep.  107.  If  dower 
be  not  assigned  to  the  widow  during  her  life,  the  right  is  extinct.  I  know 
of  no  proceedings,  said  Lord  Wynford,  by  which  the  ifruits  of  dower  could  be 
recovered  for  her  representatives,  1  Knapp^s  Bep.  on  Appeals,  225.  In  the 
report  of  the  English  real  property  commissioners,  in  1829,  it  was  proposed, 
that  no  suit  for  dower  should  be  brought,  unless  within  twenty  years  next 
after  the  death  of  the  husband;  and  that  an  account  of  the  rents  and  profits 
of  the  dowable  land  should  be  limited  to  six  years  next  before  the  commence- 
ment of  the  suit.  This  rule  was  adopted  by  the  statute  of  3  and  4  William 
IV.,  c.  27;  and  it  is  the  rule  precisely  in  the  Neiv  York  Revised  Siahites,  (see 
supra,)  and  in  vol.  ii.  303,  332,  343,  the  writ  of  dower,  as  well  as  other  real 
actions,  is  abolished,  and  the  action  of  ejectment  substituted  and  retained, 
after  dismissing  all  the  fictitious  parts  of  it.  The  common  law  remedy,  by 
writ  of  nuisance,  is  retained,  and  simplified;  and  that  writ,  with  some  parts 
of  the  action  of  waste,  are  the  only  specimens  of  any  of  the  real  actions, 
known  to  the  common  law,  which  are  retained.  The  real  actions  are  still  re- 
tained in  several  of  the  United  States.  In  Pennsylvania,  the  ancient  real 
actions  have  been  hitherto  retained  as  part  of  their  remedial  law,  though  the 
writ  of  right  is  not  known  to  have  been  actually  brought,  and  the  assize  of 
nuisance  is  reluctantly  retained  as  an  existing  remedy  {Braekenridge's  3Iis- 
cellanies,  438.  Barnet  r.  Ibrie,  17  Serg.  &  Rawle,  174.  1  Rawie,  44,  S.  C.  Re- 
port of  the  Commissioners  on  the  Civil  Code  of  Pennsylvania,  in  January,  1835, 
p.  58,  59.  The  commissioners  recommended  the  substitution  of  the  writ  of 
nuisance  for  the  assize  of  nuisance,  as  more  simple,  easy,  and  efiectual.)  The 
writ  of  right,  and  possessory  real  actions,  are  still  in  use  in  Maine,  New 
Hamphire,  Virginia,  and  Kentucky,  and  they  were  in  Virginia  placed  under 
statCitory  limitations,  as  late  as  December,  1830.  Robinson  on  the  Practice  in 
the  Cmirts  of  Law  and  Equity  in  Virginia,  vol.  i.  464.  The  Avrit  of  right  is  re- 
tained and  regulated  by  the  Territorial  Jmw  of  3fichigan,  of  February  26th, 
1821,  and  the  writ  of  disseisin  in  Indiana.  Revised  Statutes  of  Indiana,  1838. 
The  action  of  ejectment  with  its  harmless,  and  as  matter  of  history,  curious 
and  amusing  English  fictions  is  retained  in  New  Jersey,  Ohio,  North  Caro- 
lina, Virginia,  Kentucky,  Tennessee,  and  perhaps  in  some  other  states.  In 
Pennsylvania,  South  Carolina,  Alabama,  Missouri,  and  New  York,  the  ficti- 
tious part  of  the  action  is  abolished  by  statute.  In  Tennessee  a  writ  issues 
and  is  served  by  the  sheriff  on  thetenant  along  with  the  declaration  in  eject- 
ment. This  Is  by  the  statute  of  1801.  In  Pennsylvania,  the  revisoi"s  of  the 
civil  code  suggested  that  the  action  of  ejectment  might  well  be  expanded, 
modified,  and  applied  as  a  substitute  for  the  ])rincipal  part  of  the  ancient 
real  actions,  and  they  prepared  a  }>ill  for  that  purpose.  By  the  bill  it  might 
be  brought  upon  the  right  of  possession  of  real  estate  of  a  corporeal  nature, 
and  up<^m  the  right  of  property  in  incorporeal  hereditaments;  and  upon  the 
right  of  i)roperty  in  any  remainder  or  reversion  in  real  estate  against  any 
other  person  claiming  the  sxime  remainder  or  reversi(m,  and  by  any  person 
in  poHsession  of  rani  (iiitiitv:  to  determine  adverse  claims  thereto.  Possession 
of  land  might  al.so  be  recovered  in  the  ju-tion  of  trespass  quare  clausumf regit. 
In  Massachusetts,  the  writ  of  right,  and  the  possessory  real  actions,  were  until 
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claim  of  dower,  has  been  thoroughly  examined,  clearly  asserted, 
and  definitively  established.  It  is  a  jurisdiction  concurrent  with 
that  law;  and  when  the  legal  title  to  dower  is  in  controversey,  it 
must  be  settled  at  law;  but  if  that  be  admitted  or  settled,  full  and 
effectual  relief  can  be  granted  to  the  widow  in  equity  both 
as  to  the  assignment  of  dower,  *  and  the  damages.  The  [  *  72  ] 
equity  jurisdiction  was  so  well  established,  and  in  such 
exercise  in  England,  that  Lord  Loughborough  said,  that  writs  of 
dower  had  almost  gone  out  of  practice  (a).  The  equity  jurisdiction 
has  been  equally  entertained  in  this  country  (6),  though  the  writ 

lately  in  active  and  familiar  use,  in  all  their  varied  forms  ^nd  technical  dis- 
tinctions, after  having  become  simplified,  and  rendered  "free  from  every 
troublesome  encumbrance  that  perplexed  the  ancient  process  and  pleadings. 
See  Professor  S(enrn\s  and  Judge  Jackson^ s  Treatises  on  the  Pleadings  and  Prac- 
tice in  Real  Actions  in  Massachusetts,  passim.  So  late  as  1834,  we  perceive  a 
decision  in  New  Hampshire*,  in  the  action  of  formedon  in  remainder,  in  the 
case  of  Frost  r.  Cloutman,  {7  New  Hampshire  Eep.  1,)  and  to  which  the  de- 
fence was  a  common  recovery,  levied  there  in  1819,  in  bar  of  an  estate  tail. 
The  law  of  common  recoveries  was  familiarly  and  learnedly  discussed.  In- 
deed it  is  a  singular  fact,  a  .sort  or  anomaly  in  tlie  history  of  jurisprudence, 
that  the  curious  inventions,  and  subtle,  profound,  but  solid  distinctions, 
which  guarded  and  cherished  the  rights  and  remedies  attached  to  real  pro- 
perty in  the  feudal  ages,  should  have  been  transported,  and  should  for  so 
long  a  time  have  remained  rooted  in  soils  that  never  felt  the  fabric  of  the 
feudi'.l  system;  whilst,  on  the  other  hand,  the  English  parliamentary  com- 
missioners, in  their  report,  proposed,  and  parliament  executed,  a  sweeping 
abolition  of  the  whole  formidable  catalogue  of  writs  of  right,  writs  of  en  try, 
writs  of  assize,  and  all  the  other  writs  and  real  actions,  with  the  single  ex- 
ception of  writs  of  dower,  and  qicare  impedii.  This  we  should  hardly  have 
expected,  in  a  stable  and  proud  monarchy,  heretofore  acting  upon  the  great 
text  authority  of  Lord  Bacon,  that  ''it  were  good  if  men,  in  their  innovations, 
would  follow  the  example  of  time  itself,  which,  indeed,  innovateth  greatly, 
but  quietly,  and  by  degrees  scarce  to  be  perceived." 

The  report  of  the  English  commissioners  was  adopted,  and  by  the  statute 
of  3  and  4  William  IV.,  c.  27,  all  real  and  mixed  actions,  except  dower,  quare 
impcdit,  and  ejectment  were  abolished.  So,  the  legislature  of  Massachusetts, 
upon  the  recommendation  of  the  commissioners  appointed  to  revise  their  laws, 
have  at  length  yielded  to  the  current  of  events,  the  force  of  examples,  and 
the  innovating  spirit  of  the  age,  which  is  sweeping  rapidly  before  it,  in  Eng- 
land and  in  this  country,  all  vestiges  of  the  ancient  jurisprudence.  They 
have  abolished  all  writs  of  right  and  of  formedon,  and  all  writs  of  entry,  ex- 
cept the  writ  of  entry  upon  disseisin,  and  which  is  regulated  and  reduced  to 
its  simplest  form.  This  last  writ  was  deemed  by  the  commissioners  more 
simple  and  convenient,  and  much  more  effectual  than  the  ejectment,  because 
a  final  judgment  in  a  writ  of  entry  .is  a  bar  to  another  action  of  the  same 
kind.  The  old  common  law  remedies  for  private  nuisances  are  also  abolished, 
and  the  .substituted  remedies  are  the  action  on  the  ciise,  and  an  enlarged 
equity  jurisdiction  given  to  the  supreme  judicial  court.  Mam.  Revised  Stat- 
utes, 1835,  part  3,  tit.  3,  c.  101,  106. 

(a)  Good  enough  y.  Goodenough,  Dickens,  795.  Curtis  v.  Curtis,  2  Bra.  620. 
Mundy  v.  Mundy,  4  ibid.  295.     2  Ves.  jun.  122,  S.  C. 

(h)  Swaine  v.  Ferine,  5  Johtis.  Ch.  Rep.  482.  Greene  v.  Greene,  1  Ham- 
mond's Rep.  535.  Dr.  Tucker,  note  to  2  Blacks.  Com.  135,  n.  19.  Chasers 
Statutes  of  Ohio,  vol.  ii.  1316.  Grayson  v.  Moncure,  1  Leigh,  449.    Kendall  v. 
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of  dower  unde  nihil  habet,  is  the  remedy  by  suit  most  in  practice. 
The  claim  cf  dower  is  considered,  in  New  Jersey,  which  has  a 
distinct  and  well  organized  equity  system,  as  emphatically,  if  not 
exclusively,  within  the  cognizance  of  the  common  law  courts  (a). 

In  addition  to  the  legal  remedies  at  law  and  in  equity,  the  sur- 
rogates, in  New  York,  are  empowered  and  directed,  upon  the  ap- 
plication either  of  the  widow,  or  of  the  heirs  or  owners,  to  ap- 
point three  freeholders  to  set  off  by  admeasurement  the  widow's 
dower  (b).  This  convenient  and  summary  mode  of  assignment  of 
dower,  under  the  direction  of  the  courts  of  probates,  or  upon 
petition  to  other  competent  jurisdictions,  in  the  several  states. 
Las,  probably,  in  a  great  degree,  superseded  the  common  law 
remedy  by  action.  When  a  widow  is  legally  seised  of  her  free- 
hold estate,  as  dowress,  she  may  bequeath  the  crop  in  the  ground 
of  the  land  holden  by  her  in  dower  (c).    • 

Having  finished  a  review  of  the  several  estates  of  freehold  not 
of  inheritance,  we  proceed  to  take  notice  of  the  principal  incidents 
which  attend  them,  and  which  are  necessary  for  their  safe  and 
convenient  enjoyment,  and  for  the  better  protection  of  the  inheri- 
tance. 
[  *  73  ]  *  (1.)  Every  tenant  for  life  is  entitled,  of  common  right, 
to  take  reasonable  estovers,  that  is,  wood  from  off  the  land, 
for  fuel,  fences,  agricultural  erections,  and  other  necessary  im- 
provements. According  to  Sir  Edward  Coke,  they  are  estoveria 
cedificandi,  ardendi,  arandi  et  claudendi  (d).  But,  under  the  pre- 
tence of  estovers,  the  tenant  must  not  destroy  the  timber,  nor  do 


Honey,  5  3Tonro(,  284.  Stevens  v.  Smith,  4  J.  J.  Marshes  Bep.  64.  Badgley 
V.  Bruce,  4  Paige,  98. 

(a)  Harrison  v.  Eldridge,  2  Hahted,  401,  402. 

(6)  New  York  Revised  Statutes,  vol.  ii.  488 — 492.  Coates  v.  Cheever,  1  Cowen, 
460. 

(c)  Perkins,  sec.  521.  Dy.  316,  pi.  2.  The  statute  of  Merton,  20  Hen.  III., 
had  this  provision;  and  it  has  been  frequently  re-enacted  in  New  York,  and 
is  now  included  in  the  new  revision  of  the  statute  laws.  New  York  Revised 
Statutes,  vol.  i.  743,  sec.  25.  In  the  revised  statute  codes  of  the  several 
states,  the  law  concerning  dower  is  usually  one  of  the  titles,  and  it  is  well 
digested  upon  common  law  principles,  and  power  is  given  to  the  circuit 
courts,  county  courts,  probate,  surrogate,  or  orphan's  courts,  before  whom 
suits  in  dower  are  brouglit,  to  cause  dower  to  be  assigned  by  commissioners. 
These  revised  codes  in  the  western,  as  well  as  in  the  Atlantic  states,  are  ably 
executed,  and  wisely  conservative  in  their  provisions,  not  only  in  this  par- 
ticular case,  but  under  all  the  titles  and  niodilications  of  property.  None  of 
the  states  have  g(me  (juite  as  far  in  their  improvements  or  innovations  as  the 
lie  vised  Statutes  ot  New  York,  of  1830. 

((?)  Co.  Litt.  41,  b. 
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any  other  permanent  injury  to  the  inheritance;  for  that  would  ex- 
pose him  to  the  action  and  penalties  of  waste  (a)." 

(2.)  He  is  entitled,  through  his  lawful  representatives,  to  the 
profits  of  the  growing  crops,  in  case  the  estate  determines  by  his 
death,  before  the  produce  can  be  gathered.  The  profits  are 
termed  emblements,  and  are  given  on  very  obvious  principles  of 
justice  and  policy,  as  the  time  of  the  determination  of  the  estate 
is  uncertain.  He  who  rightfully  sows  ought  to  reap  the  profits 
of  his  labour;  and  the  emblements  are  confined  to  the  products 
of  the  earth,  arising  from  the  annual  labour  of  the  tenant.  The 
rule  extends  to  every  case  where  the  estate  for  life  determines  by 
the  act  of  God,  or  by  the  act  of  the  law,  and  not  to  cases  where 
the  estate  is  determined  by  the  voluntary,  wilful,  or  wrongful  act 
of  the  tenant  himself  (&).  The  doctrine  of  emblements  is  appli- 
cable only  to  the  products  of  the  earth  which  are  annual,  and 
raised  by  the  yearly  expense  and  labour  of  the  tenant.  It  applies 
to  grain,  garden  roots,  &c.,  but  not  to  grass,  or  fruits,  which  are 
the  natural  products  of  the  soil,  and  do  not  essentially  owe  their 
annual  existence  to  the  cultivation  of  man  (c).  The  tenant,  under 
the  protection  of  this  rule,  is  invited  to  agricultural  industry, 
without  the  apprehension  of  loss  by  reason  of  the  unforeseen 
contingency  of  his  death  (d).^^ 

(3.)  Tenants  for  life  have  the  power  of  making  underleases  for 
any  lesser  term;  and  the  same  rights  and  privileges 
*  are  incidental  to  those  under-tenants  which  belong  to  [  *74  ] 
the  original  tenants  for  life.  If  the  original  estate  de- 
termines, by  the  death  of  the  tenant  for  life,  before  the  day  of 
payment  of  rent  from  the  under-tenant,  the  personal  representa- 
tives of  the  tenant  for  life  are  entitled  to  recover  the  whole,  or  a 

(a)  Co.  Litt.  73,  a.  b. 

(6)  Gland's  case,  5  Co.  116.     Debow  v.  Titns,  5  Hahtcd,  128. 

(c)  Evans  v.  Roberts,  5  Barnit\  &  Cress.  829.  Coin.  Dig.  Biens,  G.  1.  Evans 
V.  Iglehart,  6  Gill  S  Johns.  171. 

{d)  Co.  Litt.  55,  b.  A  dowress  may  bequeath  her  emblements,  otherwise 
they  go  to  her  personal  representatives.  Stntute  of  3Icrton,  20  Hen.  III.,  c. 
2. 

^^  In  some  of  the  states  the  widow  is  dowable  of  wild  lands  and  may 
clear  a  portion  of  the  land  which  is  set  out  to  her,  for  the  purposes  of  culti- 
vation. Findley  v.  Smith,  6  Munf.  134;  Owen  v.  Hyde,  6  Yerg.  334;  Ballen- 
tiner.  Poyner,  2  Hayw.  110. 

^^  It  is  an  essential  feature  to  the  claim  of  emblements  at  the  common  law, 
that  the  crop  should  have  been  actually  planted  during  the  life  and  occu- 
pancy of  the  tenant.  Taylor,  Land.  &  Ten.  82;  Price  v.  Prickett,  21  Ala. 
741;  Thompson  f.  Thompson,  6  Munf.  514. 
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proportional  part,  of  the  rent  in  arrear  (a).  The  under-tenant 
is  likewise  entitled  to  the  emblements,  and  to  the  possession,  so 
far  as  it  may  be  necessary  to  preserve  and  gather  the  crop  (6). 

(4.)  In  estates  for  life,  if  the  estate  be  charged  with  an  en- 
cumbrance, the  tenant  for  life  is  bound,  in  equity,  to  keep  down 
the  interest  out  of  the  rents  and  profits ;  but  he  is  not  chargeable 
with  the  encumbrance  itself,  and  he  is  not  bound  to  extinguish 
it.  The  doctrine  arises  from  a  very  reasonable  rule  in  equity 
and  applies  between  a  tenant  for  life,  and  other  parties  having 
successive  interests.  Its  object  is  to  make  every  part  of  the 
ownership  of  a  real  estate  bear  a  ratable  part  of  an  encumbrance 
thereon,  and  to  apportion  the  burthen  equitably  between  the 
parties  in  interest,  where  there  is  a  possession.  The  tenant  for 
life  contributes  only  during  the  time  he  enjoyed  the  estate  (c). 
If  he  pays  off  an  encumbrance  on  the  estate,  he  is  prima  faciej 
entitled  to  that  charge  for  his  own  benefit,  with  the  qualification 
of  having  no  interest  during  his  life  (d).'^  And  if  the  incum- 
brancer neglects  for  years  to  collect  his  interest  from  the  tenant  for 
life,  he  may,  notwithstanding,  collect  the  arrears  from  the  re- 
mainder-man (e);  though  the  assets  of  the  estate  of  the  tenant 
for  life  would  equitably  be  answerable  to  the  remainder- man  for 

his  indemnity,  and  they  remain  answerable  for  arrears  of 
[  *  75  ]  interest  accrued  in  his  lifetime.     The  *  true  principle  on 

this  subject  is,  that  the  tenant  for  life  is  to  keep  down 
the  annual  interest;  even  though  it  should  exhaust  the  rents  and 
profits;  and  the  whole  estate  is  to  bear  the  charge  of  the  prin- 
ciple, in  just  proportions.  The  old  rule  was,  that  the  life  estate 
was  to  bear  one-third  part  of  the  entire  debt,  and  the  remainder 

(a)  See  vol.  iii.  p.  471. 

Ih)  Be  vans  v.  Briscoe,  4  Hair.  &  Johns.  139. 

(c)  Lord  Hardwicke,  in  Casborne  v.  Scarfe,  1  Aik.  606.  Revel  v.  Watkin- 
son,  1  Vc8.  9;i,  and  in  Amesbury  v.  Brown,  ibid.  480.  Tracy  c.  Hereford,  2 
Bro.  128.  Penhyrn  v.  Hughes,  5  Ves.  99.  Barges  v.  Mawbey,  1  7\irner  & 
Bmsell,  96. 

(d)  Lord  Eldon,  in  Earl  of  Buckinghamshire  «.  Hobart,  SSwansi.  199. 

(e)  Roe  V.  Pogson,  2  3Iadd.  Rep.  581,  American  edit. 

'^  The  tenant  for  life  is  bound  to  keep  down  tlie  interest  up<m  existing  en- 
cumbrances, but  as  between  himself  and  the  remainder-man,  he  is  not  bound 
to  pay  the  principal.  If  he  is,  owing  to  the  force  of  circumstances,  obliged 
to  do  so,  he  becomes  a  creditor  of  the  estate  for  the  amount  so  paid.  1 
Story's  Eq,  sefts.  486,  488;  Mosely  v.  Marshall,  27  Barb.  42.  And  it  seems 
he  will  not  be  obliged  to  pay  towards  the  intecest  anything  beyond  the 
amount  of  the  rents  ac<Tuing,  and  \i  he  does,  he  will  be  a  creditor  of  the 
estate  for  such  excess.  Doane  v.  Doane,  46  Vt  485.  Kensington  v.  Bon- 
Berie,  7DeG.  M.  &  G.  134. 
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of  the  estate  the  residue  (a).  But  the  Master  of  the  Rolls,  in 
White  V.  White  (6),  declared  this  to  be  a  most  absurd  rule;  and 
he  held,  that  the  interest  alone  arising  during  the  life  estate,  was 
the  tenant's  fair  proportion.  Lord  Eldon  said,  that  this  was  the 
rule  as  to  mortgages,  and  other  charges  on  the  whole  inheritance. 
But  it  is  now  the  doctrine  in  the  English  chancery,  in  respect  to  a 
charge  upon  renewal  leases,  that  the  tenant  for  life  contributes  in 
proportion  to  the  benefit  he  derives  from  the  renewed  interest  in 
the  estate.  The  proportion  that  he  is  to  contribute  depends  upon 
the  special  circumstances  of  the  case;  and  the  practice  is,  to  have 
it  settled  on  a  reference  to  a  master  (c).  The  rents  and  profits 
are  to  be  applied  in  the  discharge  of  the  arrears  of  interest  accru- 
ing during  a  former,  as  well  as  during  an  existing  tenancy  for 
life,  and  remaining  unpaid;  and  this  hard  rule  was  explicitly  de- 
clared by  the  Master  of  the  Rolls,  in  Penhyrn  v.  Hughes  (d). 
The  rule  applies  to  a  tenant  in  dower,  and  by  curtesy,  as  well  as 
to  any  other  tenant  for  life,  with  this  qualification,  that  a  dow- 
ress  is  only  bound  to  keep  down  one- third  part  of  the  accruing 
interest,  because  she  takes  only  one-third  part  of  the  estate;  and 
if  she  redeems  the  whole  mortgage,  she  would  have  a  claim  on 
the  estate  for  two-thirds  of  the  interest  of  the  mortgage  so  re- 
deemed, and  the  whole  of  the  principal  (e). 

But  while  tenants  for  life  are  entitled  to  these  privileges,  the 
law  has  discovered  a  similar  solicitude  for  those  who 
*  have  an  interest  in  the  inheritance  in  remainder  or  re-  [  *  76  ] 
vefsion.^"  If,  therefore,  the  tenant  for  life,  or  for  years, 
as  the  case  may  be,  should,  by  neglect  or  wantonness,  occasion 
any  permanent  waste  to  the  substance  of  the  estate,  whether  the 
waste  be  voluntary  or  permissive  (g),  as  by  pulling  down  houses; 
suffering  them  to  go  to  decay  from  the  want  of  ordinary  care; 
cutting  the  timber  unnecessarily  (h);  opening  mines;  or  chang- 

(a)  Rower  V.  Walley,  1  R^.  in  Ch.  219.  (6)  4  Ves.  24. 

(c)  Lord  Eldon,  in 'White  v.  White,  9  Fe9.  560.  Allen  v.  Backhouse,  2 
Ves.  &  Bea.  65. 

{(l)  5  Fe.s\  99.  (e)  Vide  mpra. 

(g)  Neither  Mr.  Hargrave  nor  Mr.  Park  were  ahle  to  find  any  authority 
declaring  that  the  dowress  was  chargeable  with  pei-missi veyvaste;  though  both 
of  them  were  of  opinion  that  she  was  answerable.  Rarg.  note  377,  to  Co. 
Litf.  lib.  1.     Park  on  Dower,  357. 

(h)  Clearing  land  by  the  tenant,  which  is  bad  husbandry,  and  without 
pretence  that  it  was  for  estovers,  is  waste.     7  N.  H.  Rep.  171. 

^  If  the  tenant  for  life  makes  improvements  upon  the  premises  he  cannot 
do  so  at  the  expense  of  the  inlieritance.  Sohier  v.  Eldredge,  103  Mass.  345j 
Corbett  v.  Laurens,  5  Kich.  Ea.  301. 
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ing  one  species  of  land  into  another;  he  becomes  liable,  in  a  suit 
by  the  person  entitled  to  the  immediate  estate  of  inheritance,  to 
answer  in  damages,  as  well  as  to  have  his  future  operations 
stayed  (a).-  If  the  land  be  wholly  wild  and  uncultivated,  it  has 
been  held,  that  the  tenant  may  clear  part  of  it  for  the  purpose  of 
cultivation ;  but  he  must  leave  wood  and  timber  sufficient  for  the 
permanent  use  of  the  farm.  And  it  is  a  question  of  fact  for  a 
jury,  what  extent  of  wood  may  be  cut  down,  in  such  cases,  with- 
out exposing  the  party  to  the  charge  of  waste  (6).  The  Ameri- 
can doctrine  on  the  subject  of  waste,  is  somewhat  varied  from  the 
English  law,  and  is  more  enlarged,  and  better  accommodated  to 
the  circumstances  of  a  new  and  growing  country.  In  Pennsyl- 
vania, the  law,  as  to  the  tenant  in  dower,  on  the  subject  of  clear- 
ing wild  lands  assigned  for  dower,  accords  with  the  rule  in 
New  York  (c).  In  Massachusetts,  the  inclination  of  the  supreme 
court  seemed  to  be  otherwise,  and  in  favour  of  the  strict  English 
rule;  and  that  was  one  of  the  reasons  assigned  for  holding  the 
widow  not  dowable  of  such  lands  (d).  In  Virginia,  it  is  ad- 
mitted, that  the  law  of  waste  is  varied  from  that  in  England;  and 
the  tenant  in  dower,  in  working  coal  mines  already  opened,  may 
penetrate  into  new  seams,  and  sink  new  shafts,  without 
[  *  77  ]  being  *  chargeable  with  waste  (e).  So,  in  North  Caro- 
lina, it  has  been  held  not  to  be  waste  to  clear  tillable  land 
for  the  necessary  support  of  the  tenant's  family,  though  the  tim- 
ber be  destroyed  in  clearing  (g).  And  in  Ballentine  v.  Poyner  (h), 
it  was  admitted,  that  the  tenant  in  dower  might  use  timber  Tor 
making  staves  and  shingles,  when  that  was  the  ordinary  use,  and 
the  only  use  to  be  made  of  such  lands.     She  was  only  restricted 

(a)  Co.  Litt.  53,  a.  b.  ,  Builer^s  note  122,  to  Co.  Litt.  lib.  3.  Dane's  Ahr. 
vol.  iii.  tit.  Waste.,  passim.  2  Blacks.  Com.  281.  Alterations  in  a  tenement 
become  waste  as  by  converting  two  chambers  into  one,  or  pulling  down  a 
house,  and  rebuilding  it  in  a  different  lashion,  even  though  it  be  thereby 
more  valuable.  Graves's  case,  Co.  Litt.  53,  a.  n.  3.  City  of  London  v.  Gramme, 
Cro.  Jac.  182.     2  Bol.  Ahr.  815,  pi.  17,  18. 

(6)  Jackson  v.  Brownson,  7  Johns.  Bep.  327.  Hickman  v.  Irvine,  3  Dana's 
Ken.  Bep.  123. 

(f)  Hastings  v.  Crunckleton,  3  Ycatcs''  Bep.  261. 

id)  Conner  u.  Shepherd,  15  Mass.  Bep.  164. 

{e)  Fii)dley  v.  Smith,  6  3Iunf.  134.  Crouch  v.  Puryear,  1  Bandolpli' s  Rep. 
253. 

(«/)  ParkinH  v.  Coxe,  2  Hayw.  339.  In  Tennessee,  also,  the  law  concern- 
ing wa.ste  is  construed  liberally  in  favour  of  the  widow.  She  may  cut  down 
timber,  for  necessary  uses,  provided  the  estate  be  not  injured,  and  enough 
be  left  for  permanent  use.     Owen  v.  Hyde,  6  Verger,  334.  • 

[h)  2naijw.  110. 
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from  clearing  lands  for  cultivation,  when  there  was  already  suffi- 
cient cleared  for  that  purpose  (a). 

The  tenants  by  the  curtesy,  and  in  dower,  and  for  life  or  years, 
are  answerable  for  waste  committed  by  a  stranger;  and  they  take 
their  remedy  over  against  bim  (b);  and  it  is  a  general  principle, 
that  the  tenant,  without  some  special  agreement  to  the  contrary, 
is  responsible  to  the  reversioner  for  all  injuries  amounting  to 
waste,  done  to  the  premises  during  his  term,  by  whomsoever  the 
injuries  may  have  been  committed,  with  the  exception  of  the  acts 
of  God,  and  public  enemies,  and  the  acts  of  the  reversioner  him- 
self. The  tenant  is  like  a  common  carrier,  and  the  law  in  this 
instance  is  founded  on  the  same  great  principles  of  public  policy. 
The  landlord  cannot  protect  the  property  against  strangers;  and 
the  tenant  is  on  the  spot,  and  presumed  to  be  able  to  protect 
it(c). 

The  ancient  remedies  for  waste  by  writ  of  estrepement,  and 
writ  of  waste  at  common  law,  are  essentially  obsolete;  and  the 
modern  practice,  in  this  country  as  well  as  in  England,  is  to  re- 
sort to  the  prompt  and  efficacious  remedy  by  an  injunction  bill, 
to  stop  the  commission  of  waste,  when  the  injury  would 
be  irreparable;  or  by  *a  special  action  on  the  case  in  the  [  *78  ] 
nature  of  waste,  to  recover  damages  (d).  The  modern 
remedies  are  much  more  convenient,  simple,  and  prompt,  and  a 
judicious  substitute  for  the  dilatory  proceedings  and  formidable 
apparatus  of  the  ancient  law. 

At  common  law,  no  prohibition  against  waste  lay  against  the 

(a)  In  Loomis  v.  Wilbur,  5  Mason,  13,  it  was  adjudged  not  to  be  waste  in 
a  tenant  for  life,  to  cut  doAvn  timber  trees,  in  order  to  make  necessary  repairs, 
and  selling  them  to  procure  boards  for  the  purpose,  if  the  mode  be  econom- 
ical, and  for  the  benefit  of  the  estate. 

(6)  Co.  Litt.  54,  a.     2  Inst.  145,  303. 

(c)  White  V.  Wagner,  4  Harr.  &  Johns.  373.  In  Ohio,  every  tenant  seised 
of  lands  for  life,  or  having  the  care  of  lands,  either  as  guardian  or  executor, 
or  tenant  by  curtesy,  or  in  dower,  or  for  life,  or  in  right  of  his  wife,  and  re- 
fusing or  neglecting  to  pay  the  tax  charged  thereon,  forfeits  his  estate  therein, 
to  the  person  next  entitled  in  reversion  or  remainder.  Chase's  Statutes  of 
Ohio,  vol.  ii.  1368,  1369.     M'Millan  v.  Robbins,  5  Ohio  Ecp.  30. 

{(1)  In  the  case  of  the  Governors  of  Harrow  School  v.  Alderton,  2  Bos.  <& 
Full.  86,  we  have  the  ancient  action  of  waste,  on  the  statute  of  Gloucester,  in 
which  the  plaintiff  is  entitled  to  recover  the  place  wasted,  and  treble 
damages.  In  Pennsylvania,  the  ancient  writ  of  estrepement,  to  prevent  the 
commission  of  waste,  is  in  use,  and  it  is  regulated  and  improved  in  the  bill 
prepared  by  the  commissioners,  on  the  revision  of  the  civil  code,  in  1835;  and 
it  is  also  applied  to  prevent  trespasses  upon  "unseated"  lands.  In  Virginia, 
the  action  of  waste  at  law  is  never  brought.  The  remeny  is  exclusively  in 
chancery.     1  Rolinson's  Practice,  560. 
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lessee  for  life  or  years,  deriving  his  interest  from  the  act  of  the 
party.  The  remedy  was  confined  to  those  tenants  who  derived 
their  interest  from  the  act  of  the  law;  but  the  timber  cut  was,  at 
common  law,  the  property  of  the  owner  of  the  inheritance;  and 
the  words  in  the  lease,  vnthout  impeachment  of  waste,  had  the 
effect  of  transferring  to  the  lessee  the  property  of  the  timber  (a). 
The  modern  remedy  in  chancery,  by  injunction,  is  broader  than 
that  at  law;  and  equity  will  interpose  in  many  cases,  and  stay 
waste,  where  there  is  no  remedy  at  law.  If  there  was  an  inter- 
mediate estate  for  life,  between  the  lessee  for  life  and  the  re- 
mainder-man or  reversioner  in  fee,  the  action  of  waste  would  not 
lie  at  law;  for  it  lay  on  behalf  of  him  who  had  the  next  immediate 
estate  of  inheritance  (6).  Chancery  will  interpose  in  that  case; 
and  also  where  the  tenant  affects  the  inheritance  in  an  unreason- 
able and  unconscientious  manner,  even  though  the  lease  be 
granted   without   impeachment   of    waste    (c).      The    chancery 

(a)  At  common  law,  a  tenant  for  life,  without  impeachment  of  waste,  had 
much  of  the  character  of  a  tenant  in  fee,  except  as  to  the  duration  of  the  es- 
tate. He  might  cut  down  trees  and  open  mines,  and  take  the  produce  for 
his  own  benefit.  Lewis  Bowie's  case,  11  Co.  79,  a.  82,  b.  Co.  Lift.  220,  a. 
But  equity  gives  a  more  limited  construction  to  the  clause,  and  allows  to 
the  tenant  for  '.life  those  powers  only  which  a  prudent  tenant  in  fee  would 
exercise.  He  cannot  pull  down  or  dilapidate  houses,  or  destroy  pleasure 
grounds,  or  prostrate  trees  planted  for  ornament  or  shelter.  Vane  v.  Lord 
Barnard,  2  Vem.  739.  1  Salk.  161.  Rolt  v.  Lord  Somerville,  2  Eq.  Cas.  Abr. 
tit.  Waste,  pi.  8.  Packington  v.  Packington,  3  Aik.  215.  But  such  a  clause 
in  leases  is  not  one  that  is  likely  to  be  palatable  to  lessors,  and  is  not  in  use 
in  this  country. 

Timber  cut  by  a  stranger  belongs  to  the  reversioner,  and  not  to  the  tenant; 
and,  if  carried  away,  the  reversioner  has  a  constructive  possession,  sufficient 
to  maintain  trespass  dc  bonis  asporfatis  against  the  stranger.  Bulkley  v.  Dol- 
beave,  7  Conn.  Bcp.  232.  If  cut  by  the  tenant,  unnecessarily,  he  acquires  no 
title  to  the  timber  cut,  nor  can  he  convey  any  to  a  purchaser.  Mooers  v. 
Wait,  3  Wendell,  104. 

(6)  Co.  Litt.  53,  b.  54,  a. 

(c)  Perrot  v.  Perrot,  3  Atk.  M.  Aston  v.  Aston,  1  Ves.  264.  Vane  v.  Bar- 
nard, 2  Vem.  738.  Lord  Thurlow  in  Trocy  v.  Hereford,  2  Bro.  138.  Kane 
V.  Vanderburgh,  1  Johns,  Ch.  Rep.  11.  The  New  York  Revised  Statutes,  vol. 
i.  750,  sec.  8,  have  incorporated  the  doctrine  of  these  chancery  decisions,  so 
far  as  to  give  to  the  person  seised  in  remainder  or  reversion,  an  action  of 
waste  for  an  injury  to  the  inheritance,  notwithstanding  any  intervening  es- 
tate for  life  or  years.  The  statute  remedy  was  first  introduced,  and  smoth- 
ered, amidst  the  multiplied  temporary  provisions  of  tlie  Supply  Bill,  in 
1811!  and  I  presume  it  was  intended  to  meet  the  difficulty  of  some  special 
case.  Laws  of  New  York,  sess.  34,  c.  246,  sec.  47.  The  recovery,  in  such  a 
case,  must  be  without  prejudice  to  the  intervening  estate  for  life  or  years; 
and  the  courts  will  still  have  to  sui)ply,  by  construction,  the  want  of  specific 
provision  in  the  statute,  as  to  the  disposition  of  the  place  wasted,  and  the 
damages.  In  Massachusetts,  by  statute,  the  person  having  the^next  inter- 
mediate estate  of  freehold,  may  also  bring  an  action  of  waste  against  a  dow- 
ress.     Juckaon  on  Pleadings  in  Real  ActionSf  329. 
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remedy  is  limited  to  cases  in  which  *the  title  is  clear  and  [  *  79  ] 
undisputed  (a);  and  the  remedy  by  an  action  on  the  case 
in  the  nature  of  waste,  has  been  held  (b)  not  to  lie  for  permissive 
waste.  If  this  last  doctrine  be  well  founded,  (and  I  tliink  it  may 
very  reasonably  be  doubted)  (c),  then  recourse  must  be  had,  in 
certain  cases,  as  where  the  premises  are  negligently  suffered  to 
be  dilapidated,  to  the  old  and  sure  remedy  of  a  writ  of  waste; 
and  which,  as  far  as  it  is  founded  either  upon  the  common  law, 
or  upon  the  statute  of  Gloucester  (d),  has  been  generally  re- 
ceived as  law  in  this  country,  and  is  applicable  to  all  kinds  of 
tenants  for  life  and  years  (e).  It  is  frequently  said  by  Lord 
Coke,  in  his  Commentaries  (/  ),  and  it  was  so  declared  by  the  K. 
B.,  in  the  Countess  of  Shrewsbury's  case  (g),  that  waste  would 
not  lie,  at  common  law,  against  the  lessee  for  life  or  years;  for 
the  lessor  might  have  restrained  him  by  covenant  or  condition. 
But  Mr.  Reeve,  who  was  thoroughly  read  in  the  ancient 
English  law,  insists  that  the  common  *law  provided  a  [*80] 
remedy  against  waste  by  all  tenants  for  life  and  for  years, 
and  that  the  statute  of  Gloucester  only  made  the  remedy  more 
specific  and  certain  (h). 

The  provision  in  the  statute  of  Gloucester,  giving,  by  way  of 
penalty,  the  forfeiture  of  the  place  wasted,  and  treble  damages, 
was  re-enacted  in  New  York,  New  Jersey,  and  Virginia  (^),  and  it  is 
the  acknowledged  rule  of  recovery,  in  some  of  the  other 
states,  in  the  action  of  waste  (k).  It  may  be  considered  *as     [  *  81  ] 

(a)  Pillsworth  v.  Hopton,  6  Ves.  51.     Storm  v.  Mann,  4  Johns.  Ch.  Rep.  21. 
(6)  Gibson  v.  Wells,  4  Bos.  <&  Pull.  290.     Heme  v.  Bembow,  4  Taunt.  Bep. 
764. 

(c)  See  the  just  and  able  criticism  by  counsel  on  those  decisions,  in  4  Harr. 
&  Johns.  378,  379,  388,  389,  and  the  dictum  of  Johnson,  J.,  ibid.  393. 

(d)  6  Edw.  I.,  c.  5. 

(e)  An  action  of  waste*  will  not  lie  against  the  tenant  by  elegit.  Co.  Litt. 
54,  a.     Scott  V.  Lenox,  2  Brockenbough,  57. 

(/)  2  InsL  299. 

(g)  5  Co.  13. 

(A)  Reeves^  History  of  the  English  Lmv,  vol.  ii.  73,  148.  By  the  common 
law.  says  Lord  Coke,  2  Inst.  300,  the  punishment  for  waste  against  the  guar- 
dian, was  the  forfeiture  of  his  trust,  and  damages  to  the  value  of  the  waste. 
So,  the  tenant  in  dower  yielded  the  like  damages,  and  had  a  keeper  set  over 
her,  to  guard  against  future  waste. 

(i)  Laws  of  New  York,  1787,  sess.  10,  c.  6.  Act  of  Virginia,  1792,  c.  139. 
Act  of  New  Jersey,  1795.     Elmer^s  Digest,  593. 

(k)  Cammeron  tS;  Norw.  N.  C.  Rep.  26.  Ch.  J.  Parsons,  in  4  Mass.  Rep.  563. 
Johnson,  J.,  in  4  Harr.  <&  Johns.  391.  Tn  Ohio,  the  tenant  in  dower,  who 
wantonly  commits  or  suflfere  waste,  forfeits  the  place  wasted  in  an  action  of 
waste;  but  the  statute  is  silent  as  to  the  treble  damages.     Chase's  Statutes  of 
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imported  by  our  ancesters,  with  the  whole  body  of  the  com- 
mon and  statute  law  then  existing,  and  applicable  to  our  local 
circumstances.  As  far  as  the  provisions  of  that  statute  are  re- 
ceived as  law  in  this  country,  the  recovery  in  the  action  of  waste, 
for  waste  done  or  permitted,  is  the  place  wasted,  and  treble  dam- 
ages; but  the  writ  of  waste  has  gone  out  of  use,  and  a  special 
action  on  the  case,  in  the  nature  of*  waste,  is  the  substitute;  and 
this  latter  action,  which  has  superseded  the  common  law  remedy, 
relieves  the  tenant  from  the  penal  consequences  of  waste  under 
the  statute  of  Gloucester.     The  plaintiff,  in  this  action  upon  the 

Ohio,  vol.  ii.  1316.  In  Pennsylvania,  the  provisions  in  the  English  statutes 
were  always  followed;  but  the  commissioners,  on  the  revision  of  the  civil 
code,  reported  a  new  provision  in  the  case  of  perw»'.ss/re  waste,  by  directing  the 
tenant  to  repair,  and  in  default,  the  usual  recovery  follows  of  the  place  wasted, 
and  treble  damages.  Mr.  Dane,  in  his  General  Abridgment  and  Digest  of 
American  Law,  vol.  iii.  c.  78,  art.  11,  sec.  2,  art.  13,  sec.  3,  4,  5,  art.  14,  sec. 
2,  says,  that  the  statute  of  Gloucester  was  adopted  in  Massachussets,  as  part 
of  their  common  law,  as  to  the  remedial  part  only,  but  not  as  to  the  forfeit- 
ure of  the  place  wasted,  and  treble  damages.  The  statute  of  1783  gave  the 
forfeiture  of  the  place  wasted,  and  single  damages,  against  the  tenant  in 
dower.  On  the  other  hand.  Judge  Jackson,  in  his  Treatise  on  tlie  Pleadings 
and  Practice  in  Beat  Actions,  340,  follows  the  opinion  of  Ch.  J.  Parsons,  and 
considers  the  common  law  of  Massachusetts  to  be,  that  the  plaintiffVill  gen- 
erally, in  the  action  of  waste,  recover  the  place  wasted,  and  treble  damages. 
The  weight  of  authority  is  on  that  side;  but  the  Mass.  Revised  Statutes,  of 
1835,  have  settled  the  question,  by  declaring,  that  the  forfeiture  for  waste 
by  a  tenant  in  dower,  shall  be  the  place  wasted,  and  the  amount  of  damages 
done  to  the  premises,  to  be  recovered  in  an  action  of  waste.  This  is  also  the 
law  of  Michigan.  And  while  on  the  subject,  I  take  this  occasion  to  say,  that 
I  think  it  must  somewhat  startle  and  surprise  the  learned  sergeants  at  West- 
minster Hall,  if  they  should  perchance  look  into  the  above  treatise  of  Judge 
Jackson,  or  into  the  work  of  Professor  Stearns  on  the  Law  and  Practice  of 
Real  Actions,  to  find  American  lawyers  much  more  accurate  and  familiar, 
than,  judging  from  some  of  the  late  reports,  they  themselves  appear  to  be, 
with  the  learning  of  the  Year  Books,  Fitzherbert,  Rastel,  and  Coke,  on  the 
doctrines  and  pleadings  in  real  actions.  Until  the  late  work  of  Mr.  Roscoe 
on  the  Law  of  Actions  relating  to  Real  Property,  and  which  was  subsequent  to 
that  of  Professor  Stearns,  and  contains  great  legal  learning,  there  was  no 
modern  work  in  England  on  real  actions,  to  be  compared  with  those  I  have 
mentioned.  Those  al)struse  subjects  are  digested  and  handled  by  Judge  ,Iack- 
son  with  a  research,  judgment,  precision,  and  perspicuity,  that  reflect  lustre 
on  the  profession  in  this  country.  The  supreme  court  of  Massachusetts  de- 
cided, in  Padelford  v.  Padelford,  (7  Pick.  Rep.  152,)  the  question  of  the  for- 
feiture for  waste  on  estates  in  dower,  in  accordance  with  the  opinion  of  Mr. 
Dane.  But  afterwards,  in  Sackett  v.  Sackett,  (8  Pick.  Rep.  305),)  the  ques- 
tion was  much  more  elaborately  discussed  and  considered;  and  the  conclu- 
sion was,  that  the  rule  prescribed  the  statute  of  Gloucester  was  brought  over 
from  England  by  the  colonists,  when  they  first  emigrated,  as  part  of  the 
common  law. 

The  statute  of  Gloucester  is  not  law  in  the  State  of  Maine,  and  ,in  action  of 
waste  cannot  be  maintained  in  tliat  state  against  a  tenant  in  dower,  but  it  is 
suggested  that  an  action  on  the  case,  in  the  nature  of  waste,  may  be  main- 
tained by  the  reversioner,  against  a  tenant  in  dower,  for  actual  waste.  Smith 
V.  Follansbee,  13  Maine  Rep.  273. 
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case,  recovers  no  more  than  the  actual  damages  which  the  prem- 
ises have  sustained  (a). 

Under  the  head  of  premissive  waste,  the  tenant  is  answerable, 
if  the  house  or  other  buildings  on  the  premises  be  destroyed  by 
tire,  through  his  carelessness  or  negligence;  and  he  must  rebuild, 
in  a  convenient  time,  at  his  own  expense  (b).  The 
statute  of  0  Anne,  c.  31,  guarded  the  tenant  *  from  the  [  *  82  ] 
consequences  of  accidental  misfortune  of  that  kind,  by 
declaring,  that  no  suit  should  be  brought  against  any  person  in 
whose  house  or  chamber  any  fire  should  accidentally  begin,  or 
any  recompense  be  made  by  such  person  for  any  damage  suffered 
or  occasioned  thereby.  Until  this  statute,  tenants  by  the  curtesy, 
and  in  dower,  were  responsible,  at  common  law,  for  accidental 
fire;  and  tenants  for  life  and  years,  created  by  the  act  of  the  par- 
ties, were  responsible,  also,  under  the  statute  of  Gloucester,  as  for 
permissive  waste  (c).  There  does  not  appear  to  have  been  any 
question  raised,  and  judicially  decided,  in  this  country,  respect- 
ing the  tenant's  responsibility  for  accidental  fires,  as  coming 
under  the  head  of  this  species  of  waste.  I  am  not  aware  that 
the  statute  of  Anne  has,  except  in  one  instance,  been  formally 
adopted  in  any  of  the  states  {d).  It  was  intimated,  upon  the 
argument  in  the  case  of  White  v.  Wagner  (e),  that  the  question 
had  not  been  decided,  and  conflicting  suggestions  were  made  by 
the  counsel.  Perhaps  the  universal  silence  in  our  courts,  upon 
the  subject  of  any  such  responsibility  of  the  tenant  for  accidental 

(rt)  By  the  New  York  Revised  Statutes,  vol.  ii.  334—338,  343,  the  writ  of 
waste,  as  a  real  action,  is  essentially  abolished;  but  an  action  of  waste  is 
substituted,  in  which  the  first  process  by  summons  is  given;  and  the  judg- 
ment to  be  rendered  is,  that  the  plaintiff  reco'^er  the  place  wasted,  and  treble 
damages.  If  the  action  be  brought  by  a  joint-tenant,  or  tenant  in  common, 
against  his  co-tenant,  the  plaintiff,  if  he  recover,  may,  at  his  election,  take 
judgment  for  the  treble  damages,  or  have  partition  of  the  premises,  with  a 
deduction  of  the  damages,  from  the  share  of  the  defendant.  In  Rhode  Island 
and  Ohio,  the  action  of  waste  is  still  in  use,  for  the  recovery  of  the  freehold 
wasted.  Loomis  v.  Wilbur,  5  Mason,  13.  Statutes  of  Ohw,\831.  252.  This 
is,  probably,  the  general  law  in  this  country.  But  as  the  statute  of  3  and  4 
Wm.  IV.,  c.  27,  abolished  the  writ  of  waste,  it  is  now  considered  in  England 
that  the  place  wasted  cannot  be  recovered. 

(b)  Lord  Coke  says,  that  burning  the  house  by  negligence  ar  mischance  is 
waste;  and  Lord  Hardwicke  speaks  generally,  that  the  destruction  of  the  hov^e 
by  fire  is  icaste,  and  the  tenant  must  rebuild.     Co.  Liit.  53,  b.     1  Ves.  462. 

((')  Harg.  note  377,  to  Co.  Litt.  lib.  1 .  A  tenant  from  year  to  year  is  not 
liable  for  permissive  waste,  nor  for  the  wear  and  tear  of  the  premises.  Tor- 
riano  v.  Young,  6  Carr.  <£•  Payne,  8. 

(rf)  Tlie  statute  was  adopted  in  New  Jersey  in  1795.     Elmer's  Digest,  593. 

(e)  4  Harr.  d-  Johis.  381—385. 
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fires,  is  presumptive  evidence  that  the  doctrine  of  permissive 
waste  has  never  been  introduced,  and  carried  to  that  extent,  in 
in  the  common  law  jurisprudence  of  the  United  States  (a).^' 

Estates  for  life  were,  by  the  common  law,  liable  to  forfeiture,  not 
only  for  waste,  but  by  alienation  in  fee.  Such  an  alienation  ac- 
cording to  the  law  of  feuds,  amounted  to  a  renunciation  of  the 
feudal  relation,  and  worked  a  forfeiture  of  the  vassal's  estate  to 
the  person  entitled  to  the  inheritance  in  reversion  or  remain- 
der (6).  Alienation  by  feoffment,  with  livery  of  seisin,  or  by 
matter  of  record,  as  by  fine  or  recovery,  of  a  greater 
[  *  83  ]  estate  than  the  tenant  for  *  life  was  entitled  to,  by  de- 
vesting the  seisin,  and  turning  the  estate  of  the  rightful 

(a)  In  covenants  on  the  part  of  the  tenant  to  pay  rent,  he  is  bound  to  pay 
though  the  premises  be  accidentally  destroyed  by  fire.  See  supra,  vol.  iii. 
468.  A  tenant  from  year  to  year,  according  to  the  case  of  Izon  v.  Gorton,  5 
Bingham^s  N.  C.  Bep.  501,  is  liable  for  use  and  occupation,  though  the  pre- 
mises be  destroyed  by  fire. 

A  valuable  Treatiseonihe  Law  of  Dilapidations  and  Nuisances,  hj  David  Gib- 
bons, Esq.,  was  published  in  London,  in  1838,  in  which  waste  of  eveiy  des- 
cription by  tenants  for  life  and  for  years;  by  mortgagor  and  mortgagee;  by 
joint-tenants  and  tenants  in  common;  and  in  which  dilapidations  of  party- 
walls,  fences,  highways,  bridges,  and  sewers  are  treated  at  large  with  learn- 
ing and  accuracy.   ' 

(b)  Nihil  de  jure  facere  potest  quis  quod  vertat  ad  exhaeredationem  Domini  sui; 
Si  super  hoc  convictus  fuerit  fwdum  dejure  amittet,  Glanville,  lib.  9,  c.  1.  Litt. 
sec.  415.     2  Blacks.  Com.  21  A. 

^'  Relating  to  waste  committed  by  tenants  for  life,  in  dow^r  and  by  curtesy 
the  following  are  believed  to  be  substantially  the  present  .statute  laws  of  the 
different  states. 

In  Rhode  Island,  if  the  tenant  for  life  commits  or  suffers  waste,  he  forfeits 
the  place  wasted  and  double  damages  to  the  person  entitled  to  the  estate  in 
remainder  or  reversion.  Pub.  Stat.  1882,  p.  646.  In  New  Hampshire,  tenants 
in  dower  are  made  liable  in  damages  for  waste,  without  any  provision  by 
statute  for  other  tenants  or  forfeiture.  Gen.  Laws,  1878,  c.  202,  sec.  6.  In 
Nebraska,  widows  are  liable  to  the  next  inheritance  for  all  damages  occasioned 
by  waste  committed  or  suffered  by  her.  Gen.  Stat.  1873.  The  statute  law 
of  Vermont,  is  like  that  of  New  Hampshire.  Rev.  Laws,  1880,  sec.  2227. 
Mississippi  is  the  same.  Rev.  Code,  1871,  p.  255.  Illinois  is  the  same  ex- 
cept that  there  is  a  forfeiture  of  the  nroperty  as  well  as  a  judgment  for  dam- 
ages. Rev.  Stat.  1874,  p.  428.  In  Michigan  the  action  it  always  on  the 
case  and  judgment  may  be  had  for  damages  against  tenants  by  curtesy,  in 
dower,  for  life,  and  for  years.  Comp.  Law,  1857,  c.  136,  sections  1,  5.  The  law 
is  the  same  in  Wisconsin.  Rev.  Stat.  1878,  c.  136.  In  Delaware,  tenants  by 
curtesy  &c.,  are  liable  to  actions  for  waste  in  which  the  plaintiff  may  re- 
cover the  place  wasted  and  treble  damages.     Laws,  1874,  p.  537. 

In  New  York,  if  the  tenant  by  curtesy,  in  dower,  for  life,  or  for  years,  or 
the  assignee  of  such  tenant,  commit  waste,  the  reversioner  may  recover  the 
place  wasted  and  treble  damages.     2  Stat,  at  Large,  345. 

The  New  Jersey  .statutes  are  the  same.  Rev.  Stat.  1877,  p.  1235.  In  Mas- 
sachu.setts,  if  the  tenant  for  life  in  dower  or  by  curtesy  commits  waste  the 
person  having  the  next  immediate  estate  of  inheritance  may  have  waste 
against  the  tenant  and  recover  the  place  wasted  and  the  damages.  Pub. 
Stat.  1881,  c.  170. 
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owner  into  a  right  of  entry,  operated  as  a  forfeiture  of  the  life 
estate,  unless  the  person  in  remainder  or  reversion  was  a  party 
to  the  assurance  (a).  But  an  alienation  for  the  life  of  the  tenant 
himself,  did  not  work  any  wrong;  and,  therefore,  says  Lor4 
Coke  (6),  it  was  not  within  the  statute  of  Gloucester.  So,  a  mere 
grant  or  release  by  the  tenant  for  life,  passed,  at  common  law, 
only  what  he  might  lawfully  grant.  In  Massachusetts,  Connec- 
ticut, New  York,  and  Pennsylvania,  this  feudal  notion  of  forfeiture 
is  expressly  renounced,  and  the  doctrine  placed  upon  just  and 
reasonable  grounds.  Any  conveyance  by  a  tenant  for  life,  or 
years,  of  a  greater  estate  than  he  possessed,  or  could  law- 
fully convey,  passes  *  only  the  title  and  estate  which  the  [  *  84  ] 
tenant  could  lawfully  grant  (c).  It  is,  therefore,  an  in- 
nocent conveyance,  whatever  the  form  of  the  conveyance  may  be, 
and  produces  no  forfeiture  of  the  particular  estate.  It  does  not, 
like  a  feoffment  with  livery  at  common  law,  ransack  the  whole 
estate,  and  extinguish  every  right  and  power  connected  with  it. 

The  same  conclusion  must  follow  from  the  general  provision 
in  the  statute  of  Virginia,  of  December,  1783,  and  from  the  forms 
of  conveyance  in  use  in  other  states.  A  conveyance  in  fee  by  a 
tenant  for  life,  by  bargain  and  sale,  or  by  lease  and  release,  does 
not  work  a  discontinuance.  Conveyances  under  the  Statute  of 
Uses,  are  innocent  conveyances,  since  they  operate  only  to  the 

(a)  Co.  Liit.  251,  b.  252,  a.  356,  a.  2  Inst.  309.  Statute  of  Gloucester,  6  Edw. 
I.,  c.  7.  Freston  07i  Abstracts  of  Title,  vol.  i.  352—356.  In  Sir  William  Pelham's 
case,  1  Co.  14.  b.  it  was  adjudged,  that  if  a  tenant  for  life  conveyed  in  fee, 
by  bargain  and  sale,  and  then  suffered  a  common  recover^^,  he  forfeited  his 
life  estate.  But  in  Smith  v.  Clyfford,  1  Term  Rep.  738,  it  was  held,  that  the 
estate  of  a  tenant  for  life  was  not  forfeited  by  suffering  a  recovery.  Mr. 
Preston  thinks  the  elder  case  the  better  decision  and  authority;  (1  Preston  on 
Gonveif.  202,)  but  Mr.  Ram,  in  his  Outline  of  the  Law  of  Tenure  and  Tenancy, 
125 — 140,  has  discassed  the  point,  and  examined  those  authorities,  with 
much  ability,  and  he  holds  the  latter  decision  to  be  sound,  on  the  ground  that 
the  recovery,  being  absolutely  void,  was  harmless.  We,  in  this  country,  have 
very  little  concern  with  such  questions ;  but  this  instance  strikingly  illustrates 
the  matchless  character  of  the  English  jurisprudence  for  stability,  and  the 
spirit  which  sustains  it.  Here  were  two  cases,  at  the  distance  of  two  centuries 
apart,  on  an  abstruse  and  technical  point  of  hard  law,  and  the  attention  of 
two  learned  lawyers  is  immediately  attracted  by  the  apparent  contrariety 
between  them.  The  one  justifies  the  latter  case,  by  showing  that  it  went  on 
new  ground  furnished  by  the  statute  of  14  Eliz.,  subsequent  to  the  first  case: 
whereas  the  other,  not  being  able  to  reconcile  the  cases  on  principle,  con- 
demns the  latter  decision  with  unceremonious  and  blunt  severity. 

(6)  2  Inst.  309. 

(c)  New  York  Revised  Statutes,  vol.  1.  739,  sec.  143,  145.  Massachusetts  Re- 
vised Statutes.  1835,  part  2,  c.  59,  sec.  6.  M'Kee  r.  Prout,  3  Dallas,  486,  11 
Conn.  Rep.  557. 
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extent  of  the  grantor's  right,  and  occasion  no  forfeiture;  though, 
if  a  general  warranty  be  annexed  to  these  conveyances,  it  would, 
at  common  law,  work  a  discontinuance,  when  the  waiTanty  des- 
cends upon  him  who  has  the  right  to  the  lands  (a).  We  have 
never  adopted,  in  this  country,  the  common  law  conveyance  by 
feoffment  and  livery,  and  we  rarely  use  that  by  fine,  or  common 
recovery,  or  any  other  than  the  conveyance  by  lease  and  release, 
or,  more  commonly,  by  deed  of  bargain  and  sale.  In  New  Jersey, 
by  an  act,  in  1798,  alienations  by  the  husband  of  the  wife's  lands, 
or  of  his  curtesy,  or  by  a  dowress  having  an  estate  in  dower,  or 
other  estate  for  life,  and  whether  made  with  or  without  warranty, 
do  not  produce  any  prejudice  to  the  persons  entitled  to  the  in- 
heritance, but  the  dowress  forfeits  her  particular  estate.^^  If,  how- 
ever, there  be,  in  any  state,  a  forfeiture  of  the  life  estate  by  the 
act  of  the  tenant  for  life,  the  party  entitled  to  enter  by  reason  of 
the  forfeiture,  is  not  bound  to  enter,  and  may  wait  until  the  nat- 
ural termination  of  the  life  estate  (6). 

{a)  Co.  Liu.  329,  a.     Gilbert  on  Tenure,  tit.  Discontinuance,  112. 

(6)  Elmer^s  Dig.  11.  Doe  v.  Danvers,  7  EasVs  Eep.  321.  Wells  v.  Prince, 
9  Mass.  Eep.  508.  Jackson  v.  Mancius,  2  Wendell,  357.  By  statutes  in  Ken- 
tucky, in  1798,  no  conveyance  by  the  husband  of  the  wife's  estate  works  a 
discontinuance  thereof;  nor  does  any  alienation  pass  a  greater  estate  than 
might  lawfully  be  conveyed,  or  bar  the  residue  of  the  estate,  except  that  if 
the  alienation  be  with  warranty,  the  heirs  will  be  barred  to  the  value  of  the 
heritage  descended.     3  Dana''s  Ken.  Hep.  291,  292. 

^^  Although  a  tenant  is  liable  for  acts  of  waste  done  upon  the  premises  by  a 
stranger,  he  will  not  be  for  what  is  done  by  the  act  of  God,  public  enemies, 
or  the  law.     Huntly  v.  Russell,  13  Q.  B.  572.    Smith  Land.  i&  Ten.  195,  n. 
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LECTURE  LVI. 

OF  ESTATES  FOR  YEARS,  AT  WILL,  AND  AT  SUFFERANCE. 

(1. )   Of  estates  for  years. 

A  lease  for  years  is  a  contract  for  the  possession  and  profits  of 
land,  for  a  determinate  period,  with  the  recompense  of  rent;  and 
it  is  deemed  an  estate  for  years,  though  the  number  of  years 
should  exceed  the  ordinary  limit  of  human  life.  An  estate  for 
life  is  a  higher  and  greater  estate  than  a  lease  for  years,  notwith- 
standing the  lease,  according  to  Sir  Edward  Coke  (a),  should  be 
for  a  thousand  years  or  more;  and  if  the  lease  be  made  for  a  less 
time  than  a  single  year,  the  lessee  is  still  ranked  among  tenants 
for  years  (6). 

In  the  earlier  periods  of  English  history,  leases  for  years  were 
held  by  a  very  precarious  tenure.  The  possession  of  the  lessee 
was  held  to  be  the  possession  of  the  owner  of  the  freehold,  and 
the  term  was  liable  to  be  defeated  at  the  pleasure  of  the  tenant  of 
the  freehold,  by  his  suffering  a  common  recovery  (c).  In  the 
reign  of  Henry  VI.,  it  would  seem,  that  the  law  gave  to  the 
lessee,  who  was  unduly  evicted,  the  right  to  recover,  not  only 
damages  for  the  loss  of  the  possession,  but  the  possession 
itself   {d)}     But  the  interest  of  the  lessee  was  still  insecure, 

{a)  Co.  LUt.  4fi,  a.     See  mpra,  vol.  ii.  p.  342.  (6)  Litt.  sec.  G7. 

'     (e)   Go.  Litt.  4(>.  a.     Lord  Parker,  in  Theobalds  v.  Duffoy,  9  Mod.  Rep.  102. 

{d)  F.  N.  B.  198.  cites  19  Hen.  VI. 

^  The  cliaracteristic  of  tliese  interests  in  land  is  that  the  estate  is  snre  to 
come  to  an  end  on  llie  lapse  of  some  specified  time,  however  remote  that 
time  may  be.  It  had  been  the  practice  from  early  times  to  grant  leases  by 
deed,  and  in  sncli  a  case,  if  the  lessor  ejected  the  lessee,  the  lessee  had  his 
remedy  by  action  on  the  covenant,  as  in  the  cjise  of  any  other  covenant  under 
seal. 

A  new  \XY\t  was  introduced  which  afforded  the  lessee  a  remedy  against  his 
lord,  and  als)  gave  him  a  right  to  protection  against  ejectment  by  a  third 
person,  and  nlsa  an  additional  remedy,  which  enabled  the  lessee  to  recover 
possession  of  the  land,  and  not  merely  damages  for  breach  of  covenant.  1 
Selvyn's  Nisi  Prius,  p.  615.  Thus  the  interest  of  the  lessor  for  years,  instead 
of  resting  upin  a  covenant  with  his  lessor,  and  therefore  being  enforceable 
only  against  him.  became  aright  of  property  which  could  be  enforced  against 
any  wrong  doer,  by  a  remedy  analogous  to  that  provided  for  a  wrong  ouster 
of  a  freehold  from  his  possession. 
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[*86]  until  the  statute  of  21  Hen.  *  VIII.,  c.  15,  removed 
the  doubts  arising  from  the  conflicting  authorities,  and 
enabled  the  lessee  for  years  to  falsify  a  recovery  suffered  to  his 
prejudice  (a).  A  term  was  now  a  certain  and  permanent  interest, 
and  long  terms  became  common,  when  they  could  be  purchased 
and  held  in  safety.  They  were  converted  to  the  purpose  of  rais- 
ing portions  for  children,  in  family  settlements,  and  by  way  of 
mortgage  (b). 

It  was  said,  in  the  Duke  of  NorfoWs  case  (c),  that  there  was 
nothing  in  the  books,  before  the  reign  of  Elizabeth,  respecting 
terms  attendant  upon  the  inheritance;  but  that  in  the  latter  part 
of  her  reign,  mortgages  for  long  terms  of  years  came  into  use; 
and  then  it  was  deemed,  in  chancery,  advisable  to  keep  the  term 
outstanding,  to  wait  upon,  and  protect  the  inheritance.  A  long 
lease,  in  modern  times,  has  been  considered  a  muniment  of  title, 
and  equivalent,  in  some  respects,  to  an  estate  in  fee.  No  man, 
said  Lord  Mansfiel'd,  held  a  lease  for  2000  years  as  a  lease,  but 
as  a  term  to  attend  the  inheritance;  and  half  the  titles  in  the 
kingdom  were  so  {d).  Long  terms,  as  for  one  hundred,  or 
five  hundred,  or  a  thousand  years,  created  by  way  of  trust,  to 
secure  jointures,  and  raise  portions,  or  money  on  mortgage  for 
family  purposes,  and  made  attendant  upon  the  inheritance,  first 
came  into  extensive  discussion,  in  the  case  of  Freeman  v.  Barnes  (e). 
They  now  occupy  a  large  space  in  the  English  law;  and  the  prac- 
tice of  keeping  outstanding  terms  on  foot,  to  attend  and  protect 
the  inheritance,  after  the ^  performance  of  the  trust  for  which 
they  were  raised,  renders  the  learning  on  this  subject  extremely  in- 
teresting to  conveyancers,  and  to  the  profession  at  large,  in  the 
country  where  that  practice  prevails /*  This  learning  is, 
[  *  87  ]  *  fortunately,  not  of  much  use  or  application  in  these 
United  States;  but  a  cursory  view  of  its  general  principles 

(a)  See  a  list  of  the  authorities  pro  and  con,  taken  principally  from  the 
Year  Books,  cited  in  the  margin  to  Co.  Lift.  46,  a. 

(b)  F.  N.  B.  221.  2  Blacks.  Com.  142.  Beeves'  History  of  the  English  Law, 
vol.  Iv.  2:^2,  233. 

(c)  3  Ch.  Cos.  24. 

{d)  Denn  v.  Barnard,  Cowp.  Bep.  597. 

(e)  1  Vent.  53,  80.     1  Lev.  270,  S.  C. 

'  An  estate  for  years  may  be  created  by  contract,  by  will  or  by  gift.  It  is 
not  necessary  that  the  time  at  which  an  estate  for  years  is  to  expire  should 
be  exactly  ascertained,  for,  "w  certum  est  quod  cerium  red di potest.'"  Hence  an 
estate  for  as  many  years  as  A.  shall  name,  is  an  estate  for  years,  for  wlion  A. 
names  the  time,  it  then  becomes  certain  and  determinate.     Co.  Litt.  40,  b. 
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seems  due  to  the  cause  of  legal  science,  and  it  will  at  least  excite 
and  gratify  the  curiosity  of  the  American  student. 

(1.)  The  advantage  derived  from  attendant  terms,  is  the  secu- 
rity which  they  afford  to  purchasers  and  mortgagees.  If  the 
bona  fide  purchaser  or  mortgagee  should  happen  to  take  a  defec- 
tive conveyance  or  mortgage,  by  which  he  acquires  a  mere  equita- 
ble title,  he  may,  by  taking  an  assignment  of  an  outstanding  term 
to  a  trustee  for  himself,  cure  the  defect,  so  far  ^s  to  entitle  him- 
self to  the  legal  estate  during  the  term,  in  preference  to  any 
creditor,  of  whose  encumbrance  he  had  not  notice,  at  or  before 
the  time  of  completing  his  contract  for  the  purchase  of  mortgage. 
He  may  use  the  term  to  protect  his  possession,  or  to  recover  it 
when  lost.  This  protection  extends  generally  as  against  all  es- 
tates and  encumbrances  created  intermediately  between  the  rais- 
ing of  the  term  and  the  time  of  the  purchase  or  mortgage;  and 
the  outstanding  term  so  assigned  to  a  trustee  for  the  purchaser 
or  mortgagee,  will  prevail  over  the  intermediate  legal  title  to  the 
inheritance.  In  the  case  of  Willoughhy  v.  Willoughby  (a),  Lord 
Hardwicke  took  a  full  view  of  the  doctrine;  and  he  may  be  con-^ 
sidered  as  having  established  the  principle  of  applying  old  out- 
standing terms  to  the  protection  of  purchasers  and  encumbran- 
cers. Mr.  Butler  considered  that  case  as  the  magna  charta  of 
this  branch  of  the  law.  It  was  observed,  that  a  term  for  years 
attendant  upon  the  inheritance  was  the  creature  of  a  cou»t  of 
equity,  and  invented  to  protect  real  property,  and  keep  it  in  the 
right  channel;  and  a  distinction  was  made  between  these  attendant 
terms  and  terms  in  gross,  though,  in  the  consideration  of  the  com- 
mon law,  they  are  the  same.  At  law,  every  term  is  a  term  in 
gross.  It  is  a  term  in  active  operation,  without  having  the  pur- 
pose of  its  creation  fulfilled.  Such  terms  are  considered  as  sepa- 
rate from  the  inheritance,  and  a  distinct  and  different 
species  *of  property.  The  reversioner  or  remainder-man  [  *88  ] 
has  no  interest  in  them,  other  than  a  right  to  redeem,  or 
fulfilling  the  purpose  of  their  creation. 

When  the  legal  ownership  of  the  inheritance  and  the  term 
meet  in  the  same  person,  a  legal  coalition  occurs;  and,  at  law,  the 
term,  which  before  was  personal  property,  falls  into  the  inherit- 
ance, and  ceases  to  exist.     But  in  equity,  another  kind  of  owner- 

(a)  1  Term  Rep.  763.     1  Coll.  Jurid.  251,  S.  C. 
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ship  takes  place,  beiog  au  equitable  or  beneficial  ownership,  as 
distinguished  from  the  mere  legal  title.  Where  that  ownership 
of  the  term  and  the  inheritance  meet  in  the  same  person,  undi- 
vided by  any  intervening  beneficial  interest  in  another,  an  equi- 
table union  exists,  and  the  term,  which  before  was  personal  pro- 
perty, becomes  annexed  to  the  inheritance,  and  attendant  upon 
it,  as  part  of  the  same  estate,  unless  the  owner  of  the  property 
had  expressed  a  contrary  intention,  and  which  would  prevent  the 
union  of  the  term  and  the  inheritance.^  The  relation  between  the 
ownership  of  such  a  term  and  the  inheritance,  forms  their  union 
in  equity,  and  gives  the  term  the  capacity  of  being  considered 
as  attendant  upon  the  inheritance,  where  no  trust  is  declared  for 
that  purpose.  But,  though  equity  considers  the  trust  of  the  term 
as  annexed  to  the  inheritance,  yet  the  legal  estate  of  the  term  is 
always  separate  from  it,  and  existing  in  a  trustee,  otherwise  it 
would  be  merged.  It  is  this  existence  of  the  legal  estate,  that 
enables  a  court  of  equity  to  protect  an  equitable  owner  of  the  in- 
heritance against  mesne  conveyances,  which  would  carry  the  fee 
at  common  law,  and  also  to  protect  the  person  who  is  both  legal 
and  equitable  owner  of  the  inheritance,  against  such  mesne  en- 
cumbrances, with  which  he  ought  not  in  conscience  to  be  affected. 
It  was  accordingly  decided  by  Lord  Hardwicke,  that  if  a  subse- 
quent purchaser  or  mortgagee  had  notice  of  a  former  purchase  or 
encumbrance,  he  could  not  avail  himself  of  an  assignment  of  an 
old  outstanding  term  prior  to  both,  in  order  to  gain  a  preference; 

but  that  without  such  notice  he  could  protect  himself 
[*89]  under  the  old  term  (a).     *  The  same  doctrine  received 

the  sanction  of  Lord  Eldon,  in  Maundrell  v.  Maundrell  (b) ; 
and  he  observed,  that  if  a  term  be  created  for  a  particular  pur- 
pose, and  that  purpose  has  been  satisfied,  if  the  instrument  does 
not  provide,  on  the  happening  of  that  event,  for  the  cesser  of  the 
term,  the  beneficial  interest  in  it  becomes  a  creature  of  equity,  to 
be  disposed  of  and  moulded  according  to  the  equitable  interests 

(rt)  See  the  strono;  and  lucid  opinion  of  Mr.  Fearne,  on  the  subject  of  these 
attendant  terms,  in  1  Coll.  Jurid.  279. 

lb)  10  Ves.  246. 

'  A  reconveyance  of  an  entire  leasehold  estate  to  the  lessor  by  sundry  mesne 
conveyancres  merges  the  term  in  the  fee,  together  with  a  right  of  entry  for  a 
breach  of  covenant.  Liebschutz  v.  Moore,  70  Ind.  142;  Sliepard  r.  Spauld- 
ing,  4  Met.  410;  Smiley  v.  Van  Winkle,  (i  Cal.  605.  But  if  a  lessee  acquires 
only  an  undivided  interest  iu  the  fee,  his  term  will  not  merge.  Martin  v. 
Tobin,  12:i  Mass.  85. 
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of  all  persons  having  claims  upon  the  inheritance.  When  the  pur- 
poses of  the  trust  are  satisfied,  the  ownership  of  the  term  belongs, 
in  equity,  to  the  owner  of  the  inheritance,  and  will  attend  the  in- 
heritance, whether  declared  by  the  original  conveyance  to  attend 
it  or  not.  The  trustee  will  hold  the  term  for  equitable  encum- 
brancers, according  to  priority;  and  it  is  a  general  rule,  that  in 
all  cases  where  the  term  and  the  freehold  would,  if  legal  estates, 
merge  by  being  vested  in  the  same  person,  the  term  will,  in 
equity,  be  construed  to  be  attendant  on  the  inheritance,  unless 
there  be  evidence  of  an  intention  to  sever  them  (a). 

These  attendant  terms  will  not  be  permitted  to  deprive  creditors 
of  any  benefit  they  would  have  of  the  term  for  payment  of  their 
debts;  nor  will  they  protect  the  inheritance  in  fee  from  debts  due 
from  the  vendor,  by  specialty,  to  the  crown  (b).  They  protect 
the  purchaser  against  an  act  of  bankruptcy  in  the  vendor,  if  the 
purchaser  had  not  notice  of  it;  and  equity  denies  permission  to 
the  assignees  of  the  bankrupt  to  call,  to  the  prejudice  of  the  pur- 
chaser, for  an  assignment  of  a  term  standing  out  in  trustees  (c). 
They  likewise  protect  against  a  claim  of  dower,  if  the  purchase 
or  mortgage  was  made  previous  to  the  right  of  dower  attaching, 
and  the  assignment  of  the  term  be  actually  made  before  the  husA 
band's  death  {d). 

*The  purchaser  or  mortgagee  may  call  for  the  assign-  [  *90] 
ment  of  all  terms  conferring  a  title  to  the  legal  estate,  and 
of  which  he  can  avail  himself  in  an  action  of  ejectment;  and  that 
includes  every  term  which  is  not  barred,  or  merged,  or  extin- 
guished, by  a  proviso  or  cesser,  or  presumed  to  be  surrendered. 
The  question  whether  the  term  be  validly  subsisting  as  an  outstand- 
ing estate,  has  led,  in  the  English  courts,  to  the  most  protracted 
and  vesatious  discussions;  and  it  may  become  interesting  to  the 
American  lawyer,  standing  on  his  "  vantage  ground,"  and  happily 
exempted  from  the  control  of  those  subtle  and  perplexing  modifi- 
cations of  property,  to  trace  the  progress  of  the  discussions,  and 
witness  the  ability  and  searching  inquiry  which  they  have  dis- 
played.    He  will*  find  new  occasion  to  cherish  and  admire  the 


(a)  Capel  v.  Girdler,  9  Ves.  509. 

lb)  The  King  v.  Smith,  Sugdenls  Treatise  of  Vendors  and  Purchasers,  app. 
n.  13.     The  King  v.  St.  John,  2  Price,  317. 

(c)  Wilkes  V.  Hodington.  2  Vern.  599. 

(d)  Wynn  v.  Williams,  5  Ves.  130. 
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convenience  and  simplicity  of  our  own  systems,  which,  on  this 
subject,  afford  better  security  to  title,  and  greater  certainty  to  law. 
A  proviso  of  cesser  is  usually  annexed  to  long  terms,  raised  by 
mortgage,  marriage  settlement,  or  annuity,  whereby  the  term  is 
declared  to  be  determinable  on  the  happening  of  a  certain  event; 
and  until  the  event  provided  for  in  the  declaration  of  cesser  has 
occurred,  the  term  continues.  And  if  there  be  no  such  proviso, 
it  will  continue  until  expressly  merged,  or  surrendered,  even 
though  the  special  purpose  for  which  it  was  created  be  answered. 
But  the  doctrine  of  a  presumed  surrender  of  a  term  is  that  which 
has  occupied  the  most  intense  share  of  professional  attention,  and 
given  rise  to  a  series  of  judicial  decisions,  distinguished  for  a 
strong  sense  of  equity,  as  well  as  for  the  spirit  and  talent  with 
which  they  handle  this  abstruse  head  of  the  law. 

According  to  the  old  rule  of  practice,  if  the  term  had  been  once 
assigned  to  attend  the  inheritance,  there  could  be  no  presumption 
of  a  surrender,  and  it  would  be  treated  as  a  subsisting  term;  for, 
a  direct  trust  being  annexed  to  the  term,  it  followed  the  inher- 
itance through  all  its  channels  and  descents  from  ancestor  to 
heir.*  But  if  the  term  was  once  satisfied,  and  had  not  been  as- 
signed, it  was  subject  to  be  barred  by  the  operation  of  the 
[  *  91  ]  statute  of  limitations.  *  So,  if  it  had  been  assigned,  and 
had  lain  dormant  for  forty,  fifty,  or  sixty  years,  without 
any  notice  being  taken  of  it,  in  the  changes  which  the  title  had 
undergone,  a  surrender  might  be  presumed.  The  current  of  the 
decisions  at  law  has,  for  some  time,  been  setting  strongly  in 
favour  of  a  presumed  surrender  of  the  term,  when  set  up  as  a  de- 
fence in  ejectment,  provided  there  be  circumstances  to  induce  the 
presumption.  Such  circumstances  exist,  if  the  term  had  been 
passed  over  in  silence,  on  a  change  of  property,  and  the  parties 
had  not  taken  an  actual  assignment  of  the  term,  or  a  declaration 
from  the  trustee,  when  they  had  the  means  of  knowing  that  the 
term  existed.  A  declaration,  however,  by  the  trustee,  or  an  actual 
•  assignment,  or  the  fact  that  the  term  has  not  been  satisfied,  will 
rebut  the  presumption  of  a  surrender.  Courts  of  law  do  now 
take  notice  of  trusts  of  attendant  terms,  and  have  departed  from 
the  ancient  rigid  rule,  of  considering  every  trust  term  to  be  a 

*  For  a  tenant  of  a  term  of  years  to  surrender  his  estate,  the  statute  of 
frauds  recjuirod  a  deed  or  note  in  writing,  or  some  act  to  which  the  h\w  pives 
effect.     Allen  v.  Jaquish,  21  Wend.  628;  Hesseltiue  v.  Seavey,  IG  Me.  212. 
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term  in  gross.  The  two  latest  cases  at  law,  on  the  subject,  are 
those  of  Doe  v.  Wright,  and  Doe  v.  Hilder  (a).  In  the  first  of 
those  cases,  a  term  for  one  thousand  years  was  created  by  deed, 
and,  eighteen  years  thereafter,  it  was  assigned,  for  the  purpose 
of  securing  an  annuity,  and  then  to  attend  the  inheritance.  The 
estate  remained  undisturbed  in  the  hands  of  the  owner  of  the  in- 
heritance, and  his  devisee,  for  seventy- eight  years,  without  any 
material  notice  having  been  taken  of  the  term;  and  it  was  held, 
that  a  surrender  of  the  term  was  to  be  presumed,  in  favour  of  the 
owner  of  the  inheritance.  In  the  other  case,  a  term  for  years, 
created,  in  1762,  by  the  owner  of  the  fee,  was  assigned  to  a  trus- 
tee, in  1779,  to  attend  the  inheritance;  and,  in  1814,  the  owner 
of  the  inheritance  executed  a  marriage  settlement.  In  1816,  he 
conveyed  his  life  interest,  and  his  reversion  in  the  estate,  under 
the  settlement,  to  a  purchaser,  as  a  security  for  a  debt;  but  no 
assignment  of  the  term,  on  delivery  of  the  deeds  relating  to  it, 
took  place;  and,  in  1819,  an  actual  assignment  of  the 
term  was  made  *  by  the  administrator  of  the  trustee,  to  a  [  *  92  ] 
new  trustee,  for  the  purchaser  in  1816.  It  was  decided, 
that  a  surrender  was  here  to  be  presumed  prior  to  1819,  and  that 
the  term  could  not  be  set  up,  to  protect  the  purchaser  against  a 
prior  encumbrancer.  The  presumption  of  a  surrender  was 
deemed  necessary,  to  prevent  the  more  unfavourable  inference, 
either  of  want  of  integrity  in  the  purchaser  in  suffering  the  at- 
tendant term  to  pass  neglected,  or  of  want  of  care  and  caution  on 
the  part  of  the  professional  men  engaged  in  the  transactions. 

This  last  decision  threw  the  English  conveyancers  into  con- 
sternation; and  it  was  very  much  condemned,  as  shaking  the 
landmarks  of  real  property,  and  rendering  insecure  the  title  of 
every  purchaser,  by  destroying  all  reliance  upon  attendant 
terms  (6).  Lord  Eldon  was  strongly  opposed  to  the  modern 
facility,  in  courts  of  law,  of  sustaining  the  presumption  of  the 
surrender  of  a  term  (c).  But  the  Vice-Chancellor,  Sir. John 
Leach,  in  Emery  v.  Grocock  (d),  supports  the  doctrine  of  the  K.  B. 

(a)  2Barnw.  d' Aid.  710,  753. 

(6)  See  Sir  Edward  B.  Sugdcn^s  Letter  to  Charles  Btitler,  Esq.,  on  the  doc- 
tiine  of  presuming  a  surrender  of  terms  assigned  to  attend  the  inheritance. 

(c)  The  cases  of  Townsend  v.  Bishop  of  Norwich,  Hays  v.  Bailey,  and  As- 
pinal  V.  Kempson,  are  referred  to,  in  the  appendix  to  the  sixth  edition  of 
Sugden^s  Esfioj/ on  Vendors  and  PureJiasers,  lor  Lord  Eldon's  continued  marks 
of  disapprobation  of  the  recent  doctrine, 

{d)  Q  Madd.  Bep,  54. 
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in  clear  and  decided  language;  and  this  would  seem  to  be  the 
most  authoritative  conclusion,  from  thfe  review  of  the  cases  on  the 

subject  (a). 
[*93  ]  *  As  the  owner  of  the  fee  is  entitled  to  all  the  benefits 
which  he  can  make  of  a  term  attendant  upon  the  inher- 
itance, during  its  continuance  in  trust,  the  equitable  interest  in 
the  term  will  devolve  in  the  same  channel,  and  be  governed  by 
the  same  rules,  as  the  inheritance.  The  tenant,  in  whose  name 
the  term  for  years  stands,  is  but  a  trustee  for  the  owner  of  the 
inheritaijce,  and  he  cannot  obstruct  him  in  his  acts  of  ownership. 
The  term  becomes  consolidated  with  the  inheritance,  and  follows 
it  in  its  descent  or  alienation.  On  the  death  of  the  ancestor,  it 
vests,  technically,  in  his  personal  representatives;  but  in  equity, 
it  goes  to  the  heir,  and  is  considered  as  part  of  the  mheritance, 
notwithstanding  it  formally  goes  in  a  course  of  administration, 
and  not  in  a  course  of  descent.  Being  part  of  the  inheritance,  it 
cannot  be  severed  from  it,  or  made  to  pass  by  a  will,  not  executed 
with  the  solemnities  requisite  to  pass  real  estate  (b). 

In  this  country,  we  have  instances  of  long  terms  of  near  one 
thousand  years ;  but  they  are  treated  altogether  as  personal  estate, 
and  go,  in  a  course  of  administration,  as  chattel  interests,  with- 
out any  suggestion  of  their  being  of  the  character  of  attendant 
terms  (c). 

Our  registry  acts,  applicable  to  mortgages  and  conveyances, 
determine  the  rights  and  title  of  bo7ia  fide  purchasers  and  mort  - 

(a)  The  leading  eases  on  the  question  have  been  collected,  and  the  doc- 
trine of  attendant  terms  clearly  and  neatly  condensed,  by  Mr.  Butler,  in  Co. 
Lilt.  290,  b.  note  249,  sec.  I'A;  but  the  whole  subject  is  much  more  fully  ex- 
amined by  Mr.  Coventry,  in  his  voluminous  notes  to  2  Fowell  on  3fortga(,(s, 
477—512. 

The  English  real  property  commissioners,  in  their  second  common  law  re- 
port, in  1830,  proposed,  as  an  improvement  of  the  doctrine  of  outstanding 
terms,  that  the  plaintift  be  not  defeated  in  his  recovery  by  proof  of  the  ex- 
istence of  a  term,  unless  it  be  shown  to  be  held  adversely  to  him.  or  unless 
the  defendant,  with  his  plea,  gave  notice  of  the  existence  of  the  term,  and  of 
his  intention  to  set  it  up. 

ib)  Levet  v.  Needham,  2  Vern.  138.  Whitchurch  v.  Whitchurch,  2  P. 
Win.  236.     Villiers  v.  Villiers,  2Atk.  71. 

(c)  Gay's  case,  5  3Ift8H.  Rep.  419.  Brewster  r..Hill,  1  N.  H.  Rep.  350.  In 
Massachusetts,  by  the  Ren'sed  Statutes  of  1835,  it  was  dec^lared,  that  the 
les.sees  and  assignees  of  lessees  of  real  estate,  for  the  term  of  one  hundred 
years  or  more,  in  cases  M'here  there  is  an  unexpired  residue  of  lift}'  years  or 
more  of  the  term,  should  be  regarded  as  freeholders,  and  the  estate  subject, 
like  freehold  estates,  to  descent,  devise,  dower,  and  execution.  And,  in 
Ohio,  by  statute  in  1821,  lands  held  by  the  tenure  of  permanent  leases,  wero 
to  ])e  considered  real  estate  in  respect  tojudgmeuts  and  executions.  Chasers 
Statutes  of  Ohio,  vol.  ii.  1185. 
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gagees,  by  the  date  and  priority  of  the  record;  and  outstanding 
terms  can  have  no  operation  when  coming  in  collision  with  a  reg- 
istered deed.  We  appear  to  be  fortunately  relieved  from  the 
necessity  of  introducing  the  intricate  machinery  of  attendant 
terms,  which  have  been  devised  in  England  with  so  much  labour 
and  skill,  to  throw  protection  over  estates  of  inheritance.  Titles 
are  more  wisely  guarded,  by  clear  and  certain  rules,  which  may 
be  cheaply  discovered,  and  easily  understood;  and  it 
would  be  deeply  to  be  regretted,  if  we  *were  obliged  to  [  *  94  ] 
adopt  so  complex  and  artificial  a  system  as  a  branch  of 
the  institutes  of  property  law.  In  New  York,  under  the  recently 
revised  statutes  relative  to  uses  and  trusts  (a),  these  trust  terms 
cannot  exist  for  the  purposes  contemplated  in  the  English  equity 
system.  All  trusts,  except  those  authorized  and  modified  by  the 
statute,  are  abolished;  and  express  trusts  may  be  created,  to  "  sell 
lands  for  the  benefit  of  creditors,  and  to  sell,  mortgage,  or  lease 
lands,  for  the  benefit  of  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon,  and  to  receive  the  rents  and  profits  of  land, 
to  be  applied  to  the  use  of  any  person;  and  the  trustees  cannot 
sell,  convey  or  do  any  other  act  in  contravention  of  the  trust; 
and  when  the  purposes  for  which  the  express  trust  shall  have 
been  created  have  ceased,  the  state  of  th'^  trustees  ceases  also  "  (b). 
This  strict  limitation  of  the  power  of  creating  and  continuing 
trusts,  would,  in  its  operation,  have  totally  destroyed  these  at- 
tendant terms,  had  they  otherwise  existed  in  New  York. 

Leases,  among  the  ancient  Romans,  were  usually  of  very  short 
duration,  as  the  quinquennium,  or  term  for  five  years;  and  this 
has  been  the  policy  and  practice  of  several  modern  nations;  as 
France,  Switzerland,  and  China.  But  the  policy  has  been  con- 
demned by  distinguished  writers,  as  discouraging  agricultural  en- 
terprise, and  costly  improvements  (c).^ 

{a,  New  York  Revised  Statutes,  vol.  1.  727,  728,  729,  730,  sec.  45,  49,  55,  60, 
61,  65,  67. 

(b)  See  infra,  p.  310. 

(c)  Gihbon^s  Hist.  vol.  viii.  86,  note.  Lord  Karnes''  Gentleman  Farmer,  407, 
cited  in  1  Bro.  Civil  Law,  198.  note.  Jefferson's  remarks  on  sliort  leases  in 
France.  Jeffcrson^s  Works,  vol.  ii.  105.  Dr.  Browne,  191 — 198,  has  given  an 
interesting  detail  of  the  condition  of  th«^  Roman  lessee.     In  Scotland,  very 

^  The  proper  mode  of  granting  an  estate  for  years  at  common  law,  is  hy 
words  of  demise  followed  by  the  entry  of  the  lessee.  The  appropriate  words 
of  the  grant  are  demisi  coneesni  et  ad  firmam  fradidi — demise,  grant,  and  to 
farm  let.  In  order  to  complete  the  interest  of  the  lessee,  it  is  necessary  at 
common  law  that  words  of  demise  should  be  followed  by  his  entry  on  the 
lands.     Digby  on  Keal  property,  198. 
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(2.)  Leases  for  years  may  be  made  to  commence  in  futuro; 
for,  being  chattel  interests,  they  never  were  required  to  be  cre- 
ated by  feoffment  and  livery  of  seisin.  The  tenant  was 
[*95]  *never  technically  seised,  and  derived  no  political  im- 
portance from  his  tenancy.  He  could  not  defend  him- 
self in  a  real  action.  He  held  in  the  name  of  his  lord,  and  was 
rather  his  servant  than  owner  in  his  own  right.®  This  was  the 
•condition  of  the  tenant  for  years,  in  early  times,  as  described  by 
Bracton,  and  Fleta,  and  other  ancient  authorities  (a) ;  ana  this  dis- 
tinctive character  of  terms  for  years,  has  left  strong  and  indeli- 
ble lines  of  distinction  in  the  law  between  leases  for  years  and 
freehold  estates.  But  the  statute  of  frauds  of  29  Car.  II.,  c.  3 
sec.  1,  2,  3,  (and  which  has  been  generally  adopted  in  this  coun- 
try,) rendered  it  necessary  that  these  secondary  interests  should 
be  created  in  writing.  The  statute  declared,  that  "all  leases,  es- 
tates, or  terms  of  years,  or  any  uncertain  interests  in  lands,  cre- 
ated by  livery  only,  or  by  parol,  and  not  put  in  writing,  and  signed 
by  the  party,  should  have  the  force  and  effect  of  leases,  or  estates 
at  will  only,  except  leases  not  exceeding  the  term  of  three  years, 
whereupon  the  rent  reserved  during  the  term  shall  amount  to  two- 
third  parts  of  tlie  full  improved  value  of  the  thing  demised." 
"And  that  no  lease  or  estate,  either  of  freehold  or  term  of  years, 
should  be  assigned,  granted,  or  surrendered,  unless  in  writing." 
The  general  provisions  of  the  statute  of  frauds  have  been  adopted, 
by  statute,  in  New  York,  and  the  statute  declares,  that  no  estate 
or  interest  in  lands,  other  than  leases  for  a  term  not  exceeding 
one  year,  shall  be  created,  assigned,  or  declared,  unless  by  a  deed 
or  conveyance  in  writing,  subscribed  by  the  party;  and  every  con- 
long  leases  are  considered  as  within  the  prohibition  of  alienation;  and  Mr. 
Bell  says,  that  a  lease  for  nineteen  years  is  alone  to  be  relied  on,  under  a 
general  clause  in  a  deed  of  entail  prohibiting  alienation.  BelVs  C'om.  vol.  i. 
69,  70.  It  is  stated  in  the  Edinburgh  Review,  for  July,  1834,  p.  392,  that  it 
is  ])elieved  that  not  more  than  a  third  part  of  England  is  occupied  by  tenants 
holding  under  leases.  They  must  then  be  tenants  from  year  to  year,  and 
this  must  be  very  unfavorable  to  agricultural  improvement.  The  fact  would 
seem  to  be  almost  incredible;  and  yet,  see  what  Lord  Mansfield  says  on  the 
subject,  infra,  p.  111.  See,  also,  Edinburgh  Review,  for  April,  183(),  p.  Ill, 
where  it  is  said  that  great  part  of  the  best  cultivated  region  of  England,  is 
in  the  occupation  of  farmers,  who  hold  from  year  to  year. 

(a)  Fletn.  lib.  5,  c.  5,  sec.  18,  19,  20.  Dalrgmple  on  Feudal  Property,  c.  2, 
sec.  1,  p.  25.     Preston  on  Entates,  vol.  i.  204,  205,  206. 

•  Lea.sehold  interests  require  no  livery  of  seisin,  and  may  be  created  so  as 
to  take  effect  in  possession  or  enjoyment  at  a  future  time.  Bussman  r.  Gans- 
ter,  72  Pa.  St.  285;  Hoi  ley  v.  Young,  66  Me.  520;  People  v.  Kelaey,  14  Abb. 
Pr.  372. 
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tract  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  lands,  or  any  interest  therein,  is  declared  void,  unless  in 
writing,  and  subscribed  by  the  party  (a)/ 

[a)  New  York  Revised  SUifutes.  vol.  ii.  i:J5,  sec.  8.  The  Mass.  Revised  Siat- 
ides,  p.  408,  declare  all  estates  and  interests  iiijand,  created  without  writing, 
to  be  estates  at  will  only.  By  the  Statutes  ojC  Conneeticut,  1838,  p.  391,  no 
leases  of  land,  exceeding  a  year,  are  valid,  except  against  the  grantor,  iScc,  unles.s 
ill  writing,  signed  and  witnessed.  The  Pennsylvania  statute  of  1772,  follows 
the  English  statute,  and  allows  parol  leases  not  exceeding  three  years,  with- 
out adding  any  thing  as  to  the  reservation  of  rent.  Pardoti's  Dig.  779.  In 
other  states,  as  New  Jersey,  Georgia.  &c.,  the  English  statute  of  frauds  is 
strictly  followed.  Eimer\s  Dig.  213.  Princess  Dig.  915.  See  infra,  p.  115, 
and  see  supra,  vol.  ii.  336,  note  a,  as  to  the  character  of  if/Zermf/jAs.  In  Scot- 
land, leases  of  land  exceeding  the  term  of  a  3'ear,  are  not  effectual,  unless  in 
writing,  and  followed  by  possession.  1  Bell's  Com.  20.  It  was  the  old  rule 
that  a  lease  commencing  from  the  day  of  the  date,  or  from  the  date,  equally  begun 
to  operate  the  day  after  the  date.  Co.  Litt.  46,  b.  But  this  rule  was  after- 
wards shaken,  und  from  the  date,  or  from  the  day  of  the  date,  may  be  either  in- 
clusive or  exclusive  of  that  day,  according  to  the  context  or  subject-matter, 
and  the  courts  will  construe  tha  words  so  as  to  etfectuate  the  deeds  of  parties 
and  not  destroy  them.  Pugh  v.  Duke  of  Leeds,  Cowp.  Rep^  714.  There  is 
no  general  rule  on  the  subject,  and  in  computing  time  from  an  act  or  an 
event,  the  day  is  to  be  inclusive  or  exclusive,  according  to  the  reason  of  the 
thing,  and  the  circumstances  of  the  case.  Lester  v.  Garland,  15  Ves.  248. 
But  ordinarily,  the  day  of  the  demise  is  inclusive,  and  to  be  considered  in 
computing  the  time  of  its  (commencement  and  termination.  The  reason  is 
that  this  construction  is  here  used,  not  by  way  of  computation,  but  of  passing 
an  interest;  and  when  there  is  nothing  else  to  guide  the  construction,  that 
one  is  assumed  which  is  most  beneficial  to  him  in  whose  favour  the  instru- 
ment is  made,  and  an  immediate  interest  passes.  Lysle  v.  Williams,  15  Serg. 
tS:  Rawle,  135.  D>)naldson  v.  Smith,  1  Ash.  197.  In  New  York,  a  lease  from 
the  first  day  of  May  to  the  first  day  of  May,  has  been  supposed  to  be  exclu- 
sive of  the  first  day,  though  contrary  to  the  English  rule.  But  it  was  ad- 
mitted to  be  a  very  unsettled  point,  and  the  usage  in  Albany,  was  said  to  be 
a  reasonable  one,  that  such  a  lease  commences  and  terminates  at  twelve  at 
noon  on  the  first  of  May.  Savage,  Ch.  J.,  in  Wilcox  v.  Wood,  9  Wendell,  346. 
See  ante,  vol.  i.  161.  In  the  King  v.  Justices  of  Cumberland,  4  Neville  <&  Man- 
ning, 375,  it  was  held,  that  where  a  certain  number  of  days'  notice  of  an  in- 
tention to  do  an  act  was  requisite,  the  da}'  of  the  service  of  the  notice  was 
cveluded  from  the  computation,  and  that  on  which  the  act  was  to  be  done  m- 
eluded.  In  Glassington  v.  Rawlins,  3  EasVs  Rep.  407,  the  general  rule  was 
declared  to  be,  that  where  the  computation  of  time  is  to  be  made /ro/n  rm  rtc< 
done,  the  day  when  such  act  is  done  is  to  be  included.  See,  also,  supra,  vol. 
i.  161.  This  rule  was,  also,  laid  down  in  Clayton's  case,  5  Co.  1.  a.  Bellasis 
v.  Hester,  1  Ld.  Raym.  280.  The  King  v.  Adderley,  Doug.  Rep.  463.  Castle 
V.  Burditt,  3  Term  Rep.  623.  Norris  v.  the  Hundred  of  Gautris,  1  Brownloic, 
156.^  Hob.  139,  S.  C.  Though  a  day  in  legal  contemplation  \i^  punetuvi  tem- 
poris  without  fractions,  yet  where  justice  requires  it,  the  exact  time  in  the 
day  in  which  an  act  was  performed,  may  be  shown  by  proof.  Brainard  v. 
Bushnell,  11  Conn.  Rep.  17.  It  may  be  well  here  to  observe,  that  a  month 
ex  vi  termini,  in  the  English  law,  means  a  lunar  month.  2  Blacks.  Com.  141. 
Catesby's  case,  6  Co.  61,  b.  But  in  mercantile  C(mtracts,  the  usage  or  rule  is 
to  (calculate  months  as  calendar:  (Jolly  v.  Young,  1  Esp.  N.  P.  Cases,  186,) 

^  In  Jackson  v.  Delacroix,  2,  Wend.  433,  where  there  were  words  of  pres- 
ent demise,  but  the  agreement  showed  that  alterations  were  to  be  ma(le  in 
the  estat(^  before  the  lease  was  to  take  effect  it  was  held  not  to  be  a  lease. 
So,  in  McGrath  v.  Boston,  103  Mass.,  where  repairs  were  to  made  and  then  a 
lease  given. 
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(3.)  If  laad  be  let  upon  shares,  for  a  single  crop  only,  that 
does  not  amount  to  a  lease;  and  the  possession  remains  in  the 
owner  («).^  But  if  the  contract  be,  that  the  lessee  pos- 
[  *  96  ]  sess  *the  land  with  the  usual  privileges  of  exclusive  en- 
joyment, it  is  the  creation  of  a  tenancy  for  a  year,  though 
the  land  be  taken  to  be  cultivated  upon  shares  (6). 

A  lessee  for  -years  may  assign  or  grant  over  his  whole  interest, 
unless  restrained  by  covenant  not  to  assign  with  leave  of  the 
lessor.  He  may  underlet  for  any  fewer  or  less  number  of  years 
that  he  himself  holds;  and  he  may  encumber  the  land  with  rent, 
and  other  charges  (c).  If  the  deed  passes  all  the  estate,  or  time 
of  the  termor,  it  is  an  assignment;  but  if  it  be  for  a  less  portion 
of  time  than  the  whole  term,  it  is  an  underlease,  and  leaves  a  re- 
version in  the  termor.  The  tenant's  right  to  create  an  underten- 
ancy,  by  the  grant  of  a  less  estate  than  his  own,  is  a  native  prin- 
ciple of  the  feudal  system,  and  a  part  of  the  common  law.  The 
lessee  so  underleasing  may  distrain  for  the  rent  due  him  on  the 
underlease;  though,  if  he  assign  over  the  whole  term,  he  cannot, 
because  he  has  no  reversion.  The  under,  or  derivative  lessee,  is 
not  liable  for  the  rent  reserved  in  the  original  lease,  except  so  far 
as  his  goods  and  chattels,  while  on  the  premises,  are  liable  to  a 
distress  for  the  rent  in  arrear  to  the  original  landlord.^     There  is 

and  in  other  contracts,  the  lunar  is  made  to  yield  to  the  calendar  month,  if 
such  was  the  intention  of  the  contract.  Dyke  v.  Sweeting,  Willes^  Rep.  585. 
Lang  V.  Gale,  1  Maule  &  Selw.  111.  In  this  country,  the  old  English  rule  is 
considerably  impaired,  and  the  term  month  usually  computed,  and  especially 
in  statutes  and  judicial  proceedings,  as  calendar.  Commonwealth  v.  Cham- 
bre,  4  Dallas,  Ul.  Tilghman,  Ch.  J.,  in  'A  Serg.  <£•  Eawle,  184.  Alston  v. 
Alston,  2  Const.  Rep.  S.  C.  by  Treadway,  604.  Williamson  v.  Farrow,  1830, 
S.  C.  Law  Journal,  No.  2,  184.  Contra,  in  Georgia,  for  there  the  lunar  month 
is  intended  in  statutes,  unless  otherwise  expressed.  Dudleifs  Rep.  107.  The 
New  York  Revised  Statutes,  vol,  i.  606,  declare,  that  the  term  month  shall  be 
construed  to  mean  calendar  in  all  statutes,  deeds,  and  contracts,  unless  other- 
wise expressed. 

(a)  Hare  v.  Celey,  Cro.  Eliz.  143.  Bradish  v.  Schenck,  8  Johns.  Rep.  151, 
Bishop  V.  Doty,  1  Vermont  Rep.  37,  Corn  growing  is  a  chattel  interest,  and 
may  be  sold  by  parol,     Austin  v.  Sawyer,  9  Cowen,  39. 

(b)  Jackson  i\  Brownell,  1  Johns.  Rep.  267. 

(c)  The  value  of  agricultural  leases,  ot  the  duration  of  twenty-one  years 
and  under,  depends  so  much  upon  the  pei'sonal  character  of  the  tenants,  that 
the  rule,  in  Scotland,  is,  that  they  cannot  be  jissigned,  or  subletted,  without 
the  landlonl's  consent;  but  the  lease  of  a  city  tenement  is  assignable,  or  may 
be  underlet,  unless  there  be  a  clause  of  prohibition.     1  ReWs  Com.  75 — 77. 

*  And  the  same  rule  prevails  if  it  be  for  succoasive  crops.  Aikon  v.  Smith, 
21  Vt.  172;  Moulton  v.  Robinson,  27  N.  H.  550;  Chandler  v.  Thurston,  10 
Pick.  205. 

'  The  cultivator  may  assign  his  interest  in  the  crops,  making  his  assignee 
co-tenant  of  them  with  the  landowner.     Aiken  v.  Smith,  21  Vt.  172. 
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no  privity  between  him  and  the  original  lessor,  and  he  is  not 
liable  to  an  action  of  covenant  for  such  rent  (a).  But  the  assignee 
of  the  lessee  is  liable  to  the  assignee  of  the  lessor,  in  an  action  of 
debt,  for  the  time  he  holds;  for,  though  there  be  no  privity  of 
contract,  tViere  is  a  privity  of  estate,  which  creates  a 
debt  for  *the  rent  (6).  So,  on  the  other  hand,  the  cove-  [  *97] 
nantor  and  his  representatives,  under  a  covenant  to  pay 
rent,  are  liable  for  the  non-payment  of  rent  by  reason  of  the 
privity  of  contract,  after  an  assignment,  and  though  theje  may 
be  good  remedy  against  the  assignee  (c).  At  common  law,  actual 
entry  was  requisite,  to  give  the  lessee  the  rights  and  privileges  of 
a  tenant  in  possession;  for  until  then  he  was  not  capable  of  re- 
ceiving a  release  of  the  reversion  by  way  of  enlargement  of  the 
estate.  But  when  the  words,  and  the  consideration  inserted  in 
the  lease,  were  deemed  sufficient  to  raise  a  use,  the  statute  of  uses 
operated  upon  the  lease,  and  annexed  the  possession  to  the  use, 
without  actuyl  entry  (d).  Before  entry  under  the  lease,  as  a  de- 
mise at  common  law,  the  lessee  had  only  an  executory  interest,  or 
interesse  termini,  and  no  possession  (e).  An  interesse  termini 
is  a  right  to  the  possession  of  a  term  at  a  future  time;  and,  upon 
an  ordinary  lease  to  commence  instanter,  the  lessee,  at  common 
law,  and  independent  of  the  statute  of  uses,  has  an  interesse  ter- 
mini only  until  entry.  Its  essential  qualities,  as  a  mere  interest, 
in  contradistinction  to  a  term  in  possession,  seem  to  arise  from  a 
want  of  possession.  It  is  a  right  or  interest  only,  and  not  an  es- 
tate, and  it  has  the  properties  of  a  right.  It  may  be  extinguished 
by  a  release  to  the  lessor,  and  it  may  be  assigned  or  granted  away, 
but  it  cannot,  technically  considered,  be  surrendered;  for  there  is 
no  reversion  before  entry,  in  which  the  interest  may  drown. ^°  Nor 
will  a  release  from  the  lessor  operate  by  way  of  enlargement,  for 
the  lessee  has  no  estate  before  entry  (g). 

(rt)  Holford  v.  Hatch,  Doug.  183.     Bacon,  tit.  Leases,  I.  3. 

{b)  Lekeux  v.  Niish,  Sir.  1221.     Rowland  v.  Coffin,  9  Pick.  Rep.  52. 

(c)  Orgill  V.  Kemshead,  4  Taunt.  642. 

{d\  BacotVs  Abr.  tit.  Leases,  M. 

(e)  Co.  Litt.  270,  a.     Shep.  Touch,  by  Preston,  267. 

Ig)  Co.  Litt.  46,  b.  270,  a.  b.  3:J8,  a.     Preston  on  Convey,  vol.  ii.  211—217. 

^°  The  doctrine  upon  the  letting  of  land  upon  shares  may  be  stated  to  be, 
that  farming  on  shares  makes  the  owner  of  the  land  and  the  owner  of  the 
crops  tenants  in  common  of  the  crops.  "Walls  ?j.  Preston,  25  Cal.  59:  Wil- 
liams V.  Molen,  34  Ala.  167;  Guest  v.  Opdvke,  31  N.  J.  552;  Creel  v.  Kirk- 
ham,  47  Ills.  344;  Lowe  v.  Miller,  3  Grnt.  205;  Moore  v.  Spruill,  13Ired.  55; 
Hurd  V.  Darling,  14  Vt.  214;  Otis  v.  Thompson,  Hill  "and  Denio,  131. 
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[  *98  ]  *  (4.)  Leases  may  operate  by  estoppel,  when  they  are 
not  supplied  from  the  ownership  of  the  lessor,  but  are 
made  by  persons  who  have  no  vested  interest  at  the  time.  If  an 
heir  apparent,  or  a  person  having  a  contingent  remainder,  or  an 
interest  under  an  executory  devise,  or  who  has  no  title  whatever 
at  the  time,  makes  a  lease  by  indenture,  or  by  a  fine  sur  concessit 
for  years,  and  afterwards  an  estate  vests  in  him,  the  indenture 
or  fine  will  operate  by  way  of  estoppel,  to  entitle  the  lessee  to  hold 
the  land  for  the  term  specified  (a).  But  if  the  lease  takes  effect, 
by  passing  an  interest,  it  cannot  operate  by  way  of  estoppel,  even 
though  it  cannot  operate  by  way  of  interest  to  the  full  extent  of 
the  intention  of  the  parties.  If  any  interest,  however  small, 
passes  by  a  deed,  it  creates  no  estoppel.  The  deed  which  creates 
an  estoppel  to  the  party  undertaking  to  convey  or  demise  real 
estate,  when  he  has  nothing  in  the  estate  at  the  time  of  the 
conveyance,  passes  an  interest  or  title  to  the  grantee,  or  his  as- 
signee, by  way  of  estoppel,  from  the  moment  the  estate  comes  to 
the  grant  3r  (6).  The  estoppel  works  an  interest  in  the  land.  An 
ejectment  is  maintainable  on  a  mere  estoppel.  If  the  conveyance 
be  with  warranty,  not  only  the  subsequent  title  acquired  by  the 
grantor  will  ensue  by  estoppel  to  the  benefit  of  the  grantee,  but 
a  subsequent  purchaser  from  the  grantor,  under  his  after-ac- 
quired title,  is  equally  estopped,  and  the  estoppel  runs  with  the 
land  (c).  Lord  Kenyon  was  inclined  to  the  opinion,  that  a  sub- 
Doe  V.  "Walker,  5  Barnw.  &  Cress.  111.  Mr.  Preston  arraigns  Sir  William 
Blackstone,  and  even  Littleton  and  Coke,  for  not  speaking  with  sufficient 
precision  in  respect  to  the  difference  between  an  intercsse  termini,  and  a  term 
for  years  in  possession.  But  the  court  of  K.  R.,  in  the  case  last  cited,  col- 
lected and  stated,  with  great  clearness,  upon  the  authority  of  Co.  Litt,  all 
the  leading  characteristics  of  an  interesse  termini.  There  are  subtleties  upon 
the  subject  that  betray  excessive  refinement,  and  lead  to  useless  abstruseness. 
Thus,  the  interest  "may  be  released,  but  it  cannot  be  enlarged  by  release;  it 
may  be  assigned,  but  it  cannot  be  surrendered ;  though  it  is  no  impediment  to 
a  surrender  or  merger  of  a  prior  interest,  in  a  more  remote  interest.''''  2  Preston  on 
Convey.  216.  When  the  law  is  overrun  with  such  brambles,  it  loses  its  sense 
and  spirit,  and  becomes  metamorphosed ;  subita  radice  rctenta  est;  stipite  crura 
tenentur. 

(a)  Weale  V.  Lower,  Pollexfcn,  54.    Helps  v.  Hereford,  2  Barmo.  &  Ald.2\2. 

(b)  Co.  Litt.  45.  a.  47,  b.  265,  n.  Bacon  s  Ahr.  tit.  Leases,  O.  Preston  on 
Convey,  vol.  ii.  136,  139.  Brown  v.  M'Cormick,  6  Watts,  60.  Logan  r. 
Moore,  7  Dana\s  Rep.  76. 

(c)  Trevivan  v.  Lawrence,  1  Salk.  276.  Coe  v.  Talcott,  5  Day^s  Rep.  88. 
Jackson  v.  Stevens,  13  Johns.  Rep.  316.  M'Williams  r.  Nisly,  2  Serg.  <C- 
Rawle,  507.  Somes  v.  Skinner,  3  Pick.  Rep.  52.  Middlebury  College  v. 
Cheney,  1  Vermont  Rep.  336.  Gardner  v.  Johnson,  1  Peck^s  Tenn.  Rep.  24. 
Douglass  V.  Scott,  ^  Hammond^  s  Ohio  Rep.  194.  La  wry  v.  Williams,  13 
Maine  Rep.  281.     In  Doswell  v.  Buchanan,  3  Leigh,  3G5,  A.  having  only  an 
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sequent  purchaser  would  be  equally  estopped,  though  the 
conveyaoce,  *  creating  the  estoppel,  was  without  war-  [*99] 
ranty;  but  he  was  embarrassed  by  the  conflicting  au 
thorities,  and  particularly  by  Co.  Litt.  265  (a).  In  Jackson  v. 
Bradford  (b),  it  was  held,  that  though  a  covenant  of  warranty 
would  bar,  by  way  of  estoppel,  the  heir  and  his  issue,  the  es- 
toppel would  not  affect  the  purchaser,  under  a  judgment  entered 
against  the  heir,  in  the  lifetime  of  his  ancestor,  and  previous  to 
the  conveyance  creating  the  estoppel. 

(5.)  A  term  for  years  may  be  defeated  by  way  of  merger,  when 
it  meets  another  term  immediately  expectant  thereon.  The  elder 
term  merges  in  the  term  in  reversion  or  remainder.  A  merger 
also  takes  place,  when  there  is  a  union  of  the  freehold  or  fee  and 
the  term,  in  one  person,  in  the  same  right,  and  at  the  same  time.' 
In  this  case,  the  greater  estate  merges  and  drowns  the  less,  and 
the  term  becomes  extinct;  because  they  are  inconsistent,  and  it 
would  be  absurd  to  allow  a  person  to  have  two  distinct  estates, 
immediately  expectant  on  each  other,  while  one  of  them  includes 
the  time  of  both;  nemo  potest  esse  dominus  et  tenens.  There 
would  be  an  absolute  incompatibility  in  a  person  filling,  at  the 
same  time,  the  characters  of  tenant  and  reversioner  in  one  and 
the  same  estate;  and  hence  the  reasonableness,  and  even  neces- 
sity, of  the  doctrine  of  merger  (c).  The  estate  in  which  the 
merger  takes  place  is  not  enlarged  by  the  accession  of  the  pre- 
ceding estate;  and  the  greater  or  only  subsisting  estate  con- 
tinues, after  the  merger,  precisely  of  the  same  quantity  and  ex- 
tent of  ownership  as  it  was  before  the  accession  of  the  estate 
which  is  merged,  and  the  lesser  estate  is  extinguished  (d).  As 
a  general  rule,  equal  estates  will  not  drown  in  each 
other.  The  merger  is  *  produced,  either  from  the  [  *  100  ] 
meeting  of  an  estate  of  higher  degree  with  an  estate  of 


equitable  title,  conveyed  land  by  bargain  and  sale  tdtJiout  warranty  to  B.  in 
trust  for  C,  and  afterwards  acquired  the  legal  title,  and  sellS  it  to  D.  with 
warranty.  It  was  held,  that  the  legal  estate  subsequently  acquired  by  A. 
did  not  enure  to  B.  in  trust  for  C. 

(a)  Goodtitle  v.  Morse,  3  Term  Rep.  365. 

(6)  4  Wendell,  619. 

(c)  2  Blacks.  Com.  177.     Preston  on  Convey,  vol.  iii.  7,  15,  18,  23. 

id)  Ibid.  7. 

"  If  the  owner  of  an  estate  purchase  a  ground  rent  which  is  payable  out 
of  the  estate,  such  a  union  of  the  two  would  merge  the  rent.  Wilson  r. 
Gibbs,  28  Pa.  St.  151. 
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inferior  degree,  or  from  the  meeting  of  the  particular  estate  and 
the  immediate  reversion  in  the  same  person.  An  estate  for  years 
may  merge  in  an  estate  in  fee,  or  for  life,  and  an  estate  pour 
autre  vie  may  merge  in  an  estate  for  one's  own  life;  and  an  es- 
tate for  years  may  merge  in  another  estate  or  term  for  years,  in 
remainder  or  reversion  (a).  There  is  no  incompatibility,  and, 
therefore,  there  is  no  merger,  where  the  two  estates  are  succes- 
sive, and  not  concurrent.  Thus,  a  lease  may  be  granted  to  a  ten- 
ant poi«'  autre  vie,  to  commence  when  his  life  estate  ceases;  and 
he  will  never,  in  that  case,  stand  in  the  character,  which  the  law 
of  merger  is  calculated  to  prevent,  of  reversioner  to  himself  (b). 
Merger  bear  a  very  near  resemblance,  in  circumstances  and 
effect,  to  a  surrender;  but  the  analogy  does  not  hold  in  all  cases, 
though  there  is  not  any  case  in  which  merger  will  take  place, 
unless  the  right  of  making  and  accepting  a  surrender  resided  in 
the  parties  between  whom  the  merger  takes  place  (c).  To  a  sur- 
render, it  is  requisite  that  the  tenant  of  the  particular  estate 
should  relinquish  his  estate  in  favour  of  the  tenant  of  the  next 
vested  estate,  in  remainder  or  reversion.  But  merger  is  confined 
to  the  cases  in  which  the  tenant  of  the  estate  in  reversion  or  re- 
mainder grants  that  estate  to  the  tenant  of  the  particular  estate, 
or  in  which  the  particular  tenant  grants  his  estate  to  him  in  re- 
version or  remainder  (d).  Surrender  is  the  act  of  the  party,  and 
merger  is  the  act  of  the  law.  The  latter  consolidates  two  estates, 
and  sinks  the  lesser  in  the  greater  estate.  The  merger  is  co-ex- 
tensive with  the  interest  merged,  as  in  the  case  of  joint-tenants, 
and  tenants  in  common;  and  it  is  only  to  the  extent  of  the 
part  in  which  the  owner  has  two  several  estates.  An 
[  *  101  ]  *estate  may  merge  for  one  part  of  the  land,  and  con 
tinue  in  the  remaining  part  of  it  (e). 
To  effect  the  operation  of  merger,  the  more  remote  estate  must 
be  the  next  vested  estate  in  remainder  or  reversion,  without  any 
intervening  estate,  either  vested  or  contingent;  and  the  estate  in 
reversion  or  Remainder  must  be  at  least  as  large  as  the  preceding 

(a)  Preston  on  Convey,  vol.  iii.  182,  183,  201,  213,  219,  225,  2fil.  The 
merger  applies  if  there  be  a  unity  of  seisin  of  the  land,  and  of  aright  of  way- 
over  it.  in  the  same  person.  Tindal,  Ch.  J.,  in  James  v.  Plant,  4  Adolph.  <& 
Ellin,  749. 

(6)  Doe  V.  Walker,  5  Barnw.  <&  Cress.  111. 

(c)  Presion  on  Convey,  vol.  iii.  23,  153. 

Id)  ThuL  25. 

(c)  Ibid.  88,  89. 
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estate  (a).  The  several  estates  must  generally  be  held  in  the 
same  legal  right;  but  this  rule  is  subject  to  qualitication,  and 
merger  may  take  place  even  when  the  two  estates  are  held  by  the 
same  person  in  different  rights,  as  when  he  holds  the  freehold  in 
his  own  right,  and  the  term  en  autre  droit.  If  they  are  held  in 
different  legal  rights,  there  will  be  no  merger,  provided  one  of  the ' 
estates  be  an  accession  to  the  other  merely  by  the  act  of  law,  as 
by  marriage,  by  descent,  by  executorship,  or  intestacy.  This  ex- 
ception is  allowed,  on  the  just  principle,  that  as  merger  is  the  an- 
nihilation of  one  estate  in  another,  by  the  conclusion  of  law,  the 
law  will  not  allow  it  to  take  place  to  the  prejudice  of  creditors, 
infants,  legatees,  husbands,  or  wives  {h).  But  the  accession  of 
one  estate  to  another,  is  when  the  person  in  whom  the  two  estates 
meet  is  the  owner  of  one  of  them,  and  the  other  afterwards  de- 
volves upon  him  by  the  act  of  the  party,  or  by  act  of  law,  or  by 
descent,  or  in  right  of  his  wife,  or  by  will.  If  the  other  estate, 
held  in  another's  right,  as  in  right  of  the  wife,  had  been  united  to 
the  estate  in  immediate  reversion  or  remainder,  by  act  of  the 
party,  as  by  purchase,  the  merger  would  take  place  (c).  The 
power  of  alienation  must  extend  to  one  estate  as  well  as  to  the 
other,  in  order  to  allow  the  merger,  as  where  the  husband  has  a 
term  for  years  in  right  of  his  wife,  and  a  reversion  in  his  own 
right  by  purchase  (d). 

*Merger  is  not  favoured  in  equity,  and  is  never  [  *  102  ] 
allowed,  unless  for  special  reasons,  and  to  promote  the 
intention  of  the  party.  The  intention  is  considered  in  merger  at 
law,  but  it  is  not  the  governing  principle  of  the  rule,  as  it  is  in 
equity;  and  the  rule  sometimes  takes  place  without  regard  to  the 
intention,  as  in  the  instance  mentioned  by  Lord  Coke  (e).  At 
law,  the  doctrine  of  merger  will  operate,  even  though  oue  of  the 
estates  be  held  in  trust,  and  the  other  beneficially,  by  the  same 
person;  or  both  the  estates  be  held  by  the  same  person,  on  the 
same  or  different  trusts.  But  a  court  of  equity  will  interpose, 
and  support  the  interest  of  the  cestui  que  trust,  and  not  suffer 
the  trust  to  merge  in  the  legal  estate,  if  the  justice  of  the  case 
requires  it  {g).     Unless,  however,  there  exists  some  beneficial  in- 

(a)  Preston  on  Convey,  vol.  iii.  50,  55,  87,  107,  166. 

(6)  Ibid.  273,  285,  294.     Donisthorpe  v.  Porter,  2  Eden's  Eep.  162. 

(c)  Preston  on  Convey,  vol.  iii.  294,  295.  309. 

{d)  Ibid.  306,  307.  " 

(e)  Co.  Lift.  54  b.     Preston  on  Convey,  vol.  iii.  43 — 19. 

(g)  1  P.  Wm.  41.     Atk.  592.     Preston  on  Convey,  vol.  iii.  314.  315,  557,  558. 
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terest  that  requires  to  be  protected,  or  some  just  intention  to  the 
contrary,  and  the  equitable  or  legal  estates  unite  in  the  same 
person,  the  equitable  trust  will  merge  in  the  legal  title;  for,  as 
a  general  rule,  a  person  cannot  be  a  trustee  for  himself.  Where 
*the  legal  and  the  equitable  interests  descended  through  different 
channels,  and  united  in  the  same  person,  and  were  equal  and  co- 
extensive, it  has  been  held,  that  the  equitable  estate  merges  in 
the  legal,  in  equity,  as  well  as  at  law  (a).  The  rule  at  law  is  in- 
flexible; but  in  equity  it  depends  upon  circumstances,  and  is 
governed  by  the  intention,  eithier  expressed  or  implied,  (if  it  be  a 
just  and  fair  intention, )  of  the  person  in  whom  the  estates  unite, 
and  the  purposes  of  justice,  whether  the  equitable  estate  shall 

merge,  or  be  kept  in  existence  (6).  If  the  person  in 
[  *  103  ]  whom  the  estate  unite  be  *not  competent,  as  by  reason 

of  infancy  or  lunacy,  to  make  an  election,  or  if  it  be  for 
his  interest  to  keep  the  equitable  estate  on  foot,  the  law  will  not 
imply  such  an  intention  (c). 

It  would  be  inconsistent  with  the  object  of  these  Lectures,  to 
pursue  the  learning  of  merger  into  its  more  refined  and  compli- 
cated distinctions;  and  especially  when  it  is  considered,  accord- 
ing to  the  language  of  a  great  master  in  the  doctrine  of  merger, 
that  the  learning  under  this  head  is  involved  in  much  intricacy 
and  confusion,  and  there  is  difficulty  in  drawing  solid  conclusions 
from  cases  that  are  at  variance,  or  totally  irreconcilable  with 
each  other  (d). 

(6. )  Surrender  is  the  yielding  up  of  an  estate,  for  life  or  years, 
to  him  that  hath  the  next  immediate  estate  in  reversion  or  re- 

(a)  Preston,  ub.  sup.  314 — 342.  Donisthorpe  v.  Porter,  2  Eden's  Rep.  162- 
Goodright  y.  Wells,  DoMflr.  771.  Wade  y.  Paget,  1  Bro.  363.  Selby  v.  As- 
tea,  3  Ves.  339. 

(6)  Forbes  v.  Moflfatt,  18  Ves.  384.  Gardner  v.  Astor,  3  Johns.  Ch.  Rep. 
53.  Starr  v.  Ellis,  6  Johns.  Ch.  Rep.  393.  Freeman  v.  Paul,  3  GreenJeaf, 
260.     Gibson  v.  Crehore,  3  Pickering,  475. 

(c)  Ijord  Ros.slyn,  in  Comptou  v.  Oxenden,  2  Ves.  jr.  361.  James  v.  John- 
ston, G  Johns.  Ch.  Rep.  417.    James  v.  Morey,  2  Cowen,  246. 

(rf)  The  third  volume  of  Mr.  Preston's  extensive  Treatise  on  Conveyancing^ 
is  devoted  exclusively  to  the  law  of  merger.  It  is  the  ablest  and  most  inter- 
esting discussion  in  all  his  works.  It  is  copious,  clear,  logical,  and  profound; 
and  I  am  the  more  ready  to  render  this  tribute  of  justice  to  its  merits,  since 
there  is  great  reason  to  complain  of  the  manner  in  which  his  other  works  are 
compiled.  He  has  been  declared,  by  one  of  his  pupils,  to  have  ".stuivndous 
acquirements  as  a  property  lawyer."  The  evidence  of  bis  great  industry, 
and  extensive  and  critical  law  learning,  is  fully  exhibited;  but  I  must  be  per- 
mitted to  say,  after  having  attentively  read  all  his  voluminous  works,  that 
they  are  in  general  encumbered  with  much  loose  matter,  and  with  unex- 
ampled and  intolerable  tautology;  magnitudtne  laborant  sua. 
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mainder,  whereby  the  lesser  estate  is  drowned  by  mutual  agree- 
ment (a).'^  The  underlessee  cannot  surrender  to  the  original 
lessor,  but  he  must  surrender  to  his  immediate  lessor  or  his  as- 
signee (6).  The  surrender  may  be  made  expressly,  or  it  may  be 
implied  in  law.  The  latter  is  when  an  estate,  incom- 
patible with  the  existing  estate,  is  accepted;  *  or  the  [*104] 
lessee  takes  a  new  lease  of  the  same  lands  (c).  As  there 
is  a  privity  of  estate  between  the  parties,  no  livery  of  seisin  is 
necessary  to  a  perfect  surrender,  though  (as  we  have  already 
seen  (d)  )  the  surrender  is  required  by  the  statute  of  frauds  to 
be  in  writing.  It  has  accordingly  been  held,  by  Lord  Chief  Baron 
Gilbert  (e),  that  a  lease  for  years  cannot  be  surrendered  by 
merely  cancelling  of  the  indenture,  without  writing.  The  sur- 
render must  not  be  taken  from  the  cestui  que  trusty  but  from  the 
legal  tenant;  and  if  an  old  satisfied  term  has  lain  dormant  for  a 
long  time,  though  still  outstanding  in  the  trustee,  the  surrender 
of  it  to  the  cestui  que  use  is  sometimes  presumed,  to  support  the 
legal  title  in  him  (g). 

To  guard  against  the  mischievous  consequences  which  some- 
times result  from  a  surrender,  in  discharging  the  underlessee 
from  the  payment  of  rent,  and  the  conditions  and  dependent  cove- 
nants annexed  to  his  lease,  the  statute  of  4  Geo.  II.,  c.  28,  sec.  6, 
provided,  that  if  a  lease  be  sniTendered  to  be  renewed,  and  a  new 
lease  given,  the  privity  and  relation  of  landlord  and  tenant,  be- 
tween the  original  lessee  and  his  underlessees,  should  be  reserved; 
and  it  placed  the  chief  landlord,  and  his  lessees,  and  the  under- 
lessees,  in  reference  to  rents,  rights,  and  remedies,  exactly  in  the 
same  situation  as  if  no  surrender  had  been  made.  This  provision 
has  been  incorporated  in  the  Neiv  York  Revised  Statutes  (h);  but 
in  those  states  in  which  it  has  not  been  adopted,  the  question  may 

(a)  Co.  Litt.  337,  b. 

(6)   Preston  on  Abstracts  of  Title,  vol.  ii.  7. 

(c)  Livingston  v.  Potts,  16  Johns.  Rep.  28.  Shep.  Touch,  by  Preston,  vol.  ii. 
300,  SOL  In  that  old  and  venerable  work,  under  the  title  Surrender,  the 
whole  law  is  fully  and  clearly  laid  down;  but  Mr.  Preston  said,  that  in  a 
fourth  volume  to  his  Treatise  on  Conveyancing,  (and  which  I  have  not  seen,) 
the  theory  and  practice  of  the  law  of  surrenders  was  to  be  examined. 

{d)  Supra,  p.  95. 

(e)  Magennis  v.  M'Cullough,  Gilb.  Cases  in  Eq.  236. 

ig)  Doe  r.  Sybourn,  7  Term  Rep.  2.  Goodtitle  v.  Jones,  ibid.  47.  Doe  r. 
Hiider,  2  Barnw.  &  Aid.  782. 

{h)  New  York  Revised  Statutes,  vol.  i.  744.  sec.  2. 

"  Bailey  v.  Wells,  8  Wis.  141;  Smith  Land  &  Ten.  223;  Curtis  v.  Miller, 
17  Barb.  477. 
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arise,  bow  far  the  UDcler  lenant  (whose  derivative  estate 
[*]05]  still  continues)  is  discharged  from  *  all  the  rents  and 
covenants  annexed  to  his  tenancy,  according  to  the  au 
thority  of  Barton's  case  (a),  and  of  Webb  v.  Russell  (6),  in  which 
that  inequitable  result  is  indicated.  The  same  rule  is  declared  in 
the  text  books  of  the  old  law  (c). 

(7.)  A  term  of  years  may  be  defeated  by  a  condition,  or  by  a 
proviso  of  cess&i"  on  the  happening  of  a  specified  event,  or  by  a  re- 
lease  to  the  disseisor  of  the  reversioner  (d). 

It  is  sometimes  a  question,  whether  the  instrument  amounts  to 
a  lease,  or  is  merely  a  contract  for  a  lease.  It  is  purely  a  question 
of  intention;  and  the  cases  sufficiently  establish  the  rule  of  con- 
struction to  be,  that  though  an  agreement  may,  on  one  part  of  it, 
purport  to  be  a  lease,  yet  if,  from  the  whole  instrument,  taken  and 
compared  together,  it  clearly  appears  to  have  been  intended  to  be 
a  mere  executory  agreement  for  a  future  lease,  the  intention 
shall  prevail.  So,  a  contrary  conclusion  is  drawn,  when  the  in- 
tention from  the  instrument  appears  to  create  a  subsisting  term, 
though  it  contemplated  a  more  formal  lease  to  be  made.  The  case 
of  Poole  V.  Bentley  (e),  contains  the  leading  and  the  sound  doc- 
trine on  the  subject.  Where  agreements  have  been  adjudged  not 
to  operate  by  passing  an  interest,  but  to  rest  in  contract,  there 
has  been,  usually,  either  an  express  agreement  for  a  further  lease, 
or,  construing  the  agreement  to-be  a  lease  in  proesenti,  would 
work  a  forfeiture,  or  the  terms  have  not  been  fully  settled,  and 

something  further  was  to  be  done  (/). 
[  *  106  ]      *  Leases  for  years  may  be  forfeited,  by  any  act  of  the 
lessee,  which  disaffirms  the  title,  and  determines  the  rela- 
tion of  landlord  and  tenant.     If  he  acknowledges  or  affirms,  by 

(a)  Moore,  94. 

(6)  3  Term  Eep.  401. 

(c)  Shep.  Touch,  by  Preston,  vol.  ii.  301. 

{d)  Co.  Litt.  276,  a. 

(/')  12  EiisVs  Rep.  168. 

(/)  StuFfjeon  V.  Painter,  Noy,  128.  Foster  v.  Foster,  1  Lcik  55.  Baxt«r  v, 
Browne,  2  Wm.  Blacks.  Rep.  973.  Goodtitle  v.  Way,  1  Term  Rep.  735.  Doe 
V.  Clare,  2  ibid.  739.  Roe  v.  Aslibnrner,  5  ibid.  163.  Doe  t\  Smith,  6  EasVa 
Rep.  530.  Poole  v.  Bentley,  12  ibid.  168.  Morgan  v.  Bissell,  3  2'aunt.  Rep. 
05.  Jackson  v.  Myers,  3  JofniH.  Rep.  388.  Jackson  v.  Clark,  ibid.  424.  Thorn- 
ton V.  Payne,  5  ibid.  77.  Jackson  r.  Kissel  brack,  10  ibid.  336.  Jackson  v. 
Delacroix,  2  Wendell,  433.  Prrsfon  on  Convey,  vol.  ii.  177.  Pinero  v.  Jiulson, 
6  Ring.  206.  In  Chipman  v.  Black.  AruohVs  Rep.  vol.  i.  27,  it  was  held,  that 
the  intention  of  the  parties  as  whether  a  lease,  or  only  an  ajj;reenient  for  a 
lease,  may  be  jj;athered,  not  only  from  the  instrument,  but  from  the  concur- 
rent or  subsequent  acts  of  the  parties. 
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matter  of  record,  the  fee  to  be  in  a  stranger,  or  claims  a  greater 
estate  than  he  is  entitled  to,  or  aliens  the  estate  in  fee  by  feoff- 
ment, with  livery,  which  operates  upon  the  possession,  and  efiPects 
a  disseisin,  or  if  he  breaks  any  of  the  conditions  annexed  to  the 
lease,  'be  forfeits  the  same  (a).  But  these  forfeitures  are  very 
much  reduced,  in  this  country,  by  the  disuse  or  abolition  of  fines 
ard  feoffments,  and  by  the  statute  provision,  that  no  conveyance, 
by  a  tenant  for  life  or  years,  of  a  greater  estate  than  he  could  law- 
fully convey,  should  work  a  forfeiture,  or  be  construed  to  pass 
any  greater  interest  (b).  As  conveyances,  with  us,  are  in  the 
nature  of  grants,  and  as  grants  pass  nothing  but  what  the  gran- 
tor may  lawfully  grant  (c),  it  would  follow,  of  course,  upon  sound 
legal  principles,  even  without  any  statute  provision,  that  convey- 
ances to  uses  would  not  work  a  forfeiture  of  the  particular  estate. 
(8.)  It  was  a  clear  principle  of  the  common  law,  that  no  man 
could  grant  a  lease  to  continue  beyond  the  period  at  which  his 
own  estate  was  to  determine;  and,  therefore,  a  tenant  for  life  could 
not,  by  virtue  of  his  ownership,  make  an  estate  to  continue  after 
his  death.  But  a  lease  made  under  a  power  may  continue,  not- 
withstanding the  determination  of  the  estate  by  the  death  of  the 
person  by  whom  the  power  is  exercised  (d).  The  limitation  and 
modifying  of  estates,  by  virtue  of  powers,  came  from  equity  into 
the  common  law,  with  the  statute  of  uses,  and  the  intent 
of  *  the  party  who  gave  the  power,  governs  the  construe-  [  *  107] 
tion  of  it.  Powers  to  make  leases  are  treated  liberally, 
for  the  encouragement  of  agricultural  improvement  and  enterprise, 
which  require  some  permanent  interest.  If  a  man  hath  a  power 
to  lease  for  ten  years,  and  he  leases  for  twenty  years,  the  lease  is 
bad  at  law,  but  good  in  equity  for  the  ten  years,  because  it  is  a 
complete  execution  of  the  power,  and  it  appears  how  much  it  has 
been  exceeded  (e).  If  the  power  to  lease  be  uncircumscribed,  it 
is  liable  to  abuse,  and  to  be  carried,  even  with  upright  intentions, 
to  an  extent  prejudicial  to  the  interest  of  the  cestui  que  trusts,  or 

(rt)  Co.  Lift.  251,  b.     Bacon,  tit.  Leases,  sec.  2.     See,  infra. 
(h)  New  York  Revised  Statutes,  vol.  i.  739,  sec.  143,  145.  Mass.  Revised  Stat- 
utes, 1835,  part  2,  tit.  1.  c.  59,  sec.  6. 

[c)  Litt.  sec.  608,  609,  610,  618.     Co.  Litt.  330,  b.  332,  a. 

[d)  Hale  v.  Green,  2  Rol.  Ahr.  261,  pi.  10.    Ram  on  Tenure  and  Tenancy,  75. 

[e)  Lord  Mansfield,  in  1  Burr.  120.  Campbell  v.  Leach,  Amh.  740.  Ex 
parte  Smyth.  1  Sicanst.  Rep.  337,  357.  Hale,  Ch.  B.,  in  Jenkins  v.  Kemishe, 
Hard.  395.  Sugden  on  Fawers,  2d  Lond.  edit.  545.  Roe  v.  Prideaux,  10  EasVs 
Rep.  158. 
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parties  in  remainder.  Thus,  the  implied  power  in  trustees  to 
lease,  was  carried  to  a  great  extent,  and  received  a  very  large  and 
liberal  construction,  in  the  court  of  appeals  in  South  Carolina, 
in  the  case  of  Black  v.  Ligon  (a).  The  trustees  of  a  charity  raised 
by  will,  were  under  an  express  prohibition  against  selling  or 
alienating  the  land;  but  it  was  adjudged,  that  a  power  to  lease 
was  implied.  A  lease  for  ninety-nine  years,  without  any  annual 
reservation  of  rent,  and  for  a  very  moderate  gross  sum,  payable 
in  eight  years,  was  confirmed  upon  appeal;  inasmuch  as  great  im- 
provements had  been  made  by  the  purchaser,  and  the  power  had 
been  exercised  in  good  faith,  and  lessees,  and  sublessees,  had  a 
strong  interest  in  the  confirmation  of  the  lease.  This  was  push- 
ing an  implied  power  to  lease  very  far,  and,  I  apprehend,  it  went 
beyond  the  established  precedents.  The  final  decision  in  the 
court  of  appeals  (and  which  was  contrary  to  the  opinion  of  the 
chancellor  in  the  court  below)  was  directly  contrary  to  the  de- 
cisions in  the  House  of  Lords,  in  the  Queensbury  cases  from  Scot- 

land;  where  it  was  finally  settled,  that  leases  for  ninety- 
[  *  108  ]  nine  *  years,  though  at  an  adequate  rent,  were  a  breach 

of  the  prohibition  against  alienation.  Even  a  lease  for 
fifty-seven  years  was  held  to  fall  within*  the  prohibition  (6). 
It  has  been  made  a  question,  how  far  equity  could  relieve  against 
a  defective  execution  of  a  power  of  leasing,  as  against  the  party 
entitled  in  remainder.  But  if  the  lessee  be  in  the  nature  of  a 
purchaser,  and  has  been  at  expense  in  improvements,  and  there 
is  no  fraud  on  the  remainder-man,  or  there  is  merely  a  defect  in 
the  execution  of  the  power,  equity  will  interfere,  and  help  the 
power  (c). 

(o)  Harper's  Eq.  Rep.  205. 

(&)  2  Dow,  90,  285.  5  ibid.  293.  1  Bligh.  339.  BelVs  Com.  vol.  i.  69. 

(c)  Campbell  v.  Leach,  Amb.  740.  Shannon  v.  Bradstreet.  1  Seh.  &  Lef. 
52.  Sugdcn  on  Powers,  364—368,  564,  565.  In  c.  10,  of  Mr.  Sugdcn's  Treatise 
of  Pmoers,  he  considers  extensively  the  law  of  powers  to  lease,  and  to  which  I 
must  refer  the  student  for  a  detailed  view  of  that  doctrine.  In  the  Nao  York 
Revised  Statutes,  vol.  i.  731,  art.  3,  the  subject  of  powers  in  general  is  ably 
digested,  and  the  doctrine  is  discharged,  in  a  very  considerable  degree,  from 
the  subtleties  which  have  given  it  so  forbidding  a  character,  and  it  is  placed 
on  clear  and  rational  grounds.  The  doctrine  will  be  noticed  hereafter,  in  its 
application  to  different  subjects,  and  I  would  now  only  observe,  that  the  Re- 
vised Statutes  provide,  iu  relation  to  the  immediate  subject  before  us,  that  a 
special  and  beneficial  power  may  be  granted  to  a  tenant  for  life,  of  the  lands 
embraced  in  the  power,  to  make  leases  for  not  more  than  twenty-one  years, 
and  to  commence  in  possession  during  his  life;  that  such  a  power  is  not  as- 
signable as  a  separate  interest,  but  is  annexed  to  the  estate,  and  will  pass 
(unless  specially  excepted)  by  any  conveyance  of  such  estate;  and  if  specially 
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(9.)  CovenaDts  for  renewal  are  frequently  inserted  in  leases 
for  terms  of  years,  and  they  add  much  to  the  stability  of  the 
lessee's  interest,  and  afford  inducement  to  permanent 
^improvements.  But  the  landlord  is  not  bound  to  re-  [  *  109  ] 
new,  without  a  covenant  for  the  purpose  (a);  and  cove- 
nants by  the  landlord  for  continual  renewals  are  not  favoured,  for 
they  tend  to  create  a  perpetuity.  When  they  are  explicit,  the 
more  established  weight  of  authority  is  in  favour  of  their  vali- 
dity (b).  These  beneficial  covenants  to  renew  the  lease  at  the 
end  of  the  term,  run  with  the  land,  and  bind  the  grantee  of  the 
reversion  (c). 

(10.)  The  tenant  for  years  is  not  entitled  to  emblements,  pro- 
vided the  lease  be  for  a  certain  period,  and  does  not  depend  upon 
any  contingency;  for  it  is  his  own  folly  to  sow  when  he  knows  for 
a  certainty  that  his  lease  must  expire  before  harvest  time  (d).  If, 
however,  the  lease  for  years  depends  upon  an  uncertain  event, 
as  if  a  tenant  for  life,  or  a  husband  seised  in  right  of  his  wife, 
should  lease  the  estate  for  five  years,  and  die  before  the  expira- 
tion of  the  term,  by  reason  whereof  the  lease  is  determined,  the 

excepted  in  the  conveyance,  it  is  extinguished.  So,  it  may  be  extinguished 
by  a  release  of  it  by  the  tenant  to  any  person  entitled  to  an  expectant  estate 
in  the  lands.  The  power  is  not  extinguished  or  suspended  by  a  mortgage 
executed  by  the  tenant  for  life,  having  a  power  to  make  leases,  but  it«is 
bound  by  the  mortgage  in  the  same  manner  as  the  lands  are  bound;  and  the 
mortgagee  is  entitled,  in  equity,  to  the  execution  of  the  power,  so  far  as  the 
satisfaction  of  the  debt  may  require.  New  York  Revised  Statutes,  vol.  i.  732, 
733,  sec.  73,  87,  88,  89,  90,  91. 

(a)  Lee  v.  Vernon,  Bro.  P.  C.  vol.  vii.  432,  ed.  1784.  Robertson  v.  St. 
Johns,  2  Bro.  140. 

(h)  Furnival  v.  Crew,  3  Atk.  83.  Cooke  v.  Booth,  Cotcp.  Rep.  819.  Lord 
Eldon,  in  Willanw.  Willan,  16  Ves.  84.  Rutgers  w.  Hunter,  6  Johns.  Ch.  Rep. 
215.  Lord  Alvanley,  as  Master  of  the  Rolls,  in  Baynham  v.  Guy's  Hospital, 
3  Fes'.  295,  spoke  strongly  against  covenants  for  a  perpetual  renewal.  In 
Attorney  General  v.  Brooke,  18  Vcs.  326,  Lord  Eldon  said,  that  it  was  im- 
possible to  contend  in  chancery  that  trustees  for  a  charity  could  make  leases 
with  covenants  for  perpetual  renewal.  It  would  be  equivalent  to  an  aliena- 
tion of  the  inheritance. 

(c)  Moore,  159,  pi.  300.  In  covenants  by  the  tenant  to  repair,  he  is  to  take 
care  that  the  tenements  do  not  suffer  more  than  the  natural  operation  of 
time  and  nature  would  effect.  He  is  not  bound  to  go  further.  He  is  only 
bound  to  keep  up  an  old  house  as  an  old  house.  Tindall,  Ch.  J.,  Harris  v. 
Jones,  1  Moo.  &  Rob.  173.  Gutteridge  v.  Munyard,  ibid.  334.  Stanley  v. 
Twogood,  3  Binghani's  N.  C.  Rep.  4.  This  head  of  covenants  to  repair,  is 
treated  fully,  with  a  review  of  all  the  distinctions,  in  Gibbons  on  Dilapida- 
tion, p.  63 — 71. 

{d,)  Litt.  sec.  68.  By  the  reasonable  custom  in  Pennsylvania,  the  tenant 
for  years  is  entitled  to  the  way-going  crop,  which  is  confined  to  grain  sowed 
in  the  autumn  before  the  expiration  of  the  lease,  and  cut  in  the  summer 
after  it  is  determined.     Demi  v.  Bossier,  1  Penn.  Rep.  224. 
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lessee  woulcJ  be  entitled  to  his  emblements,  on  the  same  principle 
that  the  representatives  of  a  tenant  for  life  take  them,  if  there 
would  have  been  time  to  have  reaped  what  had  been  sowed,  pro- 
vided the  lessor  had  lived  (a).  The  common  law  made  a  dis- 
tinction between  the  right  to  emblements,  and  the  expense  of 

ploughing  and  manuring  the  ground;  and  the  determin- 
[  *  110  ]  ation  by  the  landlord  of  an  estate  at  will,  would   *  give 

to  the  lessee  his  emblements,  but  not  any  compensation 
for  ploughing  and  manuring  the  land,  provided  the  lease  was  de- 
termined before  the  crop  was  actually  in  the  ground  (6). 

The  doctrine  of  emblements  is  founded  on  principles  so  very 
reasonable,  that  it  could  not  have  escaped  the  wisdom  of  the  Roman 
law.  They  must  have  existed,  as  at  common  law,  in  tenancies  de- 
pending on  uncertainity;  and  we  find  it  proposed  as  a  question 
by  Marcellus  (c),  whether  a  tenant  for  the  term  of  five  years 
could  reap  the  fruits  of  his  labour,  arising  after  the  extinguish- 
ment of  the  lease;  and  he  was  correctly  of  opinion  that  the  ten- 
ant was  not  entitled,  because  he  must  have  foreseen  the  termina- 
tion of  the  lease.  The  Roman  law  made  some  compensation  to 
the  lessee  for  the  shortness  of  his  five  years'  lease,  for  it  gave  him 
a  claim  upon  the  lessor  for  reimbursement  for  his  reasonable  im- 
provements. The  landlord  was  bound  to  repair,  and  the  tenant 
was  discharged  from  the  rent,  if  he  was  prevented  from  reaping 
and  enjoying  the  crops,  by  an  extraordinary  and  unavoidable 
calamity,  as  tempests,  fire,  or  enemies  (d).  In  these  respects  the 
Roman  lessee  had  the  advantage  of  the  English  tenant;  for,  if 
there  be  no  agreement  or  statute  applicable  to  the  case,  the  Eng- 
lish landlord  is  not  bound  to  repair,  or  to  allow  the  tenant  for  re- 
pairs made  without  his  authority;  and  the  tenant  is  bound  to  pay 
the  rent,  and  to  repair  at  his  own  expense,  to  avoid  the  charge  of 
permissive  waste  (e). 

(a)  Co.  Litt.  56,  a. 

(6)  Bro.  Abr.  tit.  Emblements,  pi.  7,  tit.  Tenant  pour  Copic  de  Court  roll,  pi. 
3.     Stewart  ik  Doughty,  9  Johns.  Eep.  108. 

(c)  Dig.  19,  2,  9. 

Id)  Dig.  19,  2,  15,  1,  2. 

{e)  Pindar  v.  Ainsley,  cited  by  Buller,  J.,  in  1  Term  Rep.  312.  Mnmford 
V.  Brown,  6  Cowen,  475.  The  rule  in  the  French  law  is  the  same;  the  land- 
lord is  not  lK)und  to  indemnify  the  tenant  for  his  meliorations.  Loi.^  des 
Batimens,  par  Le  Page,  torn.  ii.  205.  But  thouj;h  a  tenant  for  years  as  well 
as  a  tenant  for  life  is  answerabe  for  waste,  as  see  supra,  p.  77,  80,  82;  yet  a 
tenant  from  year  to  yoar  is  only  bound  to  make  ordinary  tenantablc  re- 
pairs, such. as  to  keep  the  house  wind  and  water  tight,  and  to  ri^pair  win- 
dows and  doors  broken  by  him,  and  not  to  make  lasting  repairs.  An  worth  v. 
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(II. )   Of  estates  at  will. 

An  estate  at  will  is  where  one  man  lets  land  to  another 
*to  hold  at  the  will  of  the  lessor  (a).  It  was  deter-  [*111] 
mined  very  anciently,  by  the  common  law,  and  upon 
principles  of  justice  and  policy,  that  estates  at  will  were  equally 
at  the  will  of  both  parties,  and  neither  of  them  was  permitted  to 
exercise  his  pleasure  in  a  wanton  manner,  and  contrary  to  equity 
or  good  faith  (h).  The  lessor  could  not  determine  the  estate 
after  the  tenant  had  sowed,  and  before  he  had  reaped,  so  as  to 
prevent  the  necessary  egress  and  regress,  to  take  the  emble- 
ments (c).  The  possession  of  the  land,  on  which  the  crop  is 
growing,  continues  in  the  tenant,  until  the  time  of  taking  it  ar- 
rives, {d).  Nor  could  the  tenant,  before  the  period  of  payment 
of  the  rent  arrived,  determine  the  estate,  so  as  to  cut  off  the  land- 
lord from  his  rent  (e).  The  tenant  at  will  is  also  entitled  to  his 
reasonable  estovers;  as  well  as  to  the  profits  of  his  crop,  and  he 
is  entitled  to  a  reasonable  time  to  remove  his  family  and  prop- 
erty (g). 

Estates  at  will,  in  the  strict  sense,  have  become  almost  extin- 
guished, under  the  operation  of  judicial  decisions.  Lord  Mans- 
field observed  {h),  that  an  infinite  quantity  of  land  was  holden  in 
England  without  lease.  They  were  all,  therefore,  in  a  technical 
sense,  estates  at  will;    but  such    estates  are  said  to    exist  only 

Johnson,  5  Carr.  <&.  Payne,  280.  Ferguson's  case,  2  Esp.  N.  P.  C.  590.  But 
if  the  house  be  in  want  of  substantial  repairs,  or  be  otherwise  unfit  for  oc- 
cupation, the  tenant  is  not  bound  to  repair,  and  may  quit  without  paying 
rent.  Edwards  v.  Hetherington,  7  Term  Bep.  117.  Collins  v.  Barrow,  1 
Moo.  &  Roh.  112. 

(a)  Lilt.  sec.  68.  A  tenancy  at  will  is  determined  instanter  by  a  demand 
of  possession,  though  perhaps  the  tenant  might  afterwards  enter,  solely  for 
the  purpose  of  removing  his  goods,  without  being  a  trespasser.  Doe  v. 
M'Kay,  10  Barnw.  <C-  Cress.  721. 

(b)  If  the  tenant  at  will  voluntarily  commits  waste,  and  injuriously  affects 
the  permanent  value  of  the  property,  the  owner  of  the  land  may  bring  tres- 
pass quare  clausum  f regit.  This  jwint  was  examined,  with  thorough  learning 
and  great  ability,  by  Ch.  J.  Parker,  in  Starr  v.  Jackson,  11  Mass.  Rep.  519. 
Such  a  tenant  is  liable  for  wilful,  but  not  for  permissive  waste.  Gibson  v. 
Wells,  1  N.  K.  290.  The  estate  of  a  tenant  at  Avill  is  too  infirm  to  hold  him 
bound  to  make  repairs  or  to  be  responsible  for  permissive  waste.  Gibbons 
on  ike  Law  of  Dilapidations,  p.  47. 

(c)  21  Hen  VI.,  37.  35  Hen.  VI.,  24,  pi.  30.  3  Hen.  VIII.,  Keilw.  162,  pi. 
4.  13  Hen.  VIII.,  16,  pi.  1.  Litt.  sec.  68.  Co.  Lift.  55.  a.  Viner'sAbr. 
vol.  X.  tit.  Estate,  406,  b.  c.  pi.  5.     Kighly  v.  Bulkly,  1  Sid.  339. 

{d)  Boraston  v.  Green,  16  Easfs  Rep.  71. 

(e)  Kighly  v.  Bulkly,  1  Sid.  348.     Leighton  v.  Theed,  2  Salk.  413. 

(g)  Lilt.  sec.  69.     Co.  Litt.  55,  b.  56,  a.     Ellis  v.  Paige,  1  Pickering,  43. 


{h)  3  Burr.  1607. 


137 


*  113  OP  REAL  PROPERTY.  [Part  VI. 

notioaally,  and  where  no  certain  term  is  agreed  on,  they  are  con- 
strued to  be  tenancies  from  year  to  year,  and  each  party 
[  *  112  ]  is  bound  to  *give  reasonable  notice  of  an  intention  to 
terminate  the  estate.'^  The  language  of  the  books  now 
is,  that  a  tenancy  at  will  cannot  arise  without  express  grant  or 
contract,  and  that  all  general  tenancies  are  constructively  tenan- 
cies from  year  to  year  (a).  It  the  tenant  holds  over  by  consent 
given,  either  expressly  or  constructively,  after  the  determination 
of  a  lease  for  years,  it  is  held  to  be  evidence  of  a  new  contract, 
without  any  definite  period,  and  is  construed  to  be  a  tenancy 
from  year  to  year.  The  moment  the  tenant  is  suffered  by  the 
landlord  to  enter  on  the  possession  of  a  new  year,  there  is  a  tacit 
renovation  of  the  contract  for  another  year;  and  half  a  year's 
notice  to  quit  must  be  given,  prior  to  the  end  of  the  term  (6). 
The  tenant  does  not  know  in  what  year  the  lessor  may  determine 
the  tenancy,  and  in  that  respect  he  has  an  uncertain  interest,  on 
which  the  doctrine  of  notice  and  of  emblements  is  grounded  (c). 
The  ancient  rule  of  the  common  law  required,  in  the  case  of  all 
tenancies  from  year  to  year,  six  months'  notice  on  either  side, 
and  ending  at  the  expiration  of  the  year,  to  determine  the  tenancy; 
and  there  must  be  a  special  agreement,  or  some  particular  custom, 
to  prevent  the  application  of  the  rule.  This  tenancy  from  year  to 
year  succeeded  to  the  old  tenancy  at  will,  and  it  was  created  un- 
der a  contract  for  a  year,  implied  by  the  courts.  The  tenancy 
cannot  be  determined  except  at  the  end  of  the  year  (d). 
[  *  113  ]  The  English  *rule  of  six  months'  notice  prevails  in 
many  of  the  United  States,  as  in  New  York,  Vermont, 
Kentucky,  and  Tennessee  (e) ;  but  there  is  a  variation  in  the  rule, 

(a)  Preston  on  Abstracts  of  Title,  vol.  ii.  25.     Wilmot,  J.,  3  Burr.  1609. 
(6)  Bro.  Ahr.  tit.  Lease,  pi.  53.     Layton  v.  Field,  3  Salic.  222.     Jackson  tj. 
Salmon,  4  Wendell,  327. 

(c)  Kingsbury  v.  Collins,  4  Bingham,  202. 

(d)  Leighton  v.  Theed,  1  Ld.  Raym.  707.  Doe  v.  Snowden,  2  Win.  Blacks. 
Rep.  1224.  Doe  v.  Porter,  3  Term.  Rep.  13.  Porter  v.  Constable,  3  Wils.  25. 
Kiglit  V.  Darby,  1  Term.  Rep.  159.  Koe  v.  Wilkinson,  cited  from  MSS.  in 
Butler's  note  228,  to  Co.  Lift.  lib.  3.  By  the  New  York  Revised  Statutes,  vol.  1. 
744,  sec.  1,  if  lands  or  tenements  be  occupied,  in  the  city  of  New  York,  Avith- 
out  any  specified  term  of  duration,  the  occupation  is  deemed  valid  until  the 
first  day  of  May  next  after  the  possession  under  the  agreement  commenced; 
and  the  rent  is  deemed  payable  at  the  usual  quarter  days,  if  there  be  no 
special  agreement  to  the  contrary. 

(e)  Jackson  v.  Bryan,  1  Johns.  Rep.  322.     Hanchet  v.  Whitney,  1  Vermont 
"  Chamberlin  v.  Donahue,  45  Vt.  50;  Blum  v.  Robertson,  24  Cal.  127.     A 

tenancy  was  to  be  for  five  years  unless  the  lessor  should   wi.sh  to  build  upon 
the  estate,  in  which  case  the.leasor  was  to  quit.     This  was  not  a  tenancy  at 
will,  but  one  upon  condition.     Shaw  v.  Hoffman,  25  Mich.  162. 
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or  perhaps  no  fixed  established  rule  on  the  subject,  in  other  parts 
of  the  United  States.  In  Massachusetts,  it  was  said,  in  Rising \. 
Stannard  (a),  that  the  English  rule  of  six  months'  notice  had  not 
been  adopted,  but  that  reasonable  notice  must  be  given  to  a 
tenant  at  will.  Afterwards,  in  Coffin  v.  Lunt  (6),  it  was  left  as 
a  point  unsettled,  whether  notice  to  quit  was  requisite;  but  the 
better  opinion  is,  that  notice  is  necessary  in  that  state;  and  it  was 
the  opinion  of  Mr.  Justice  Putnam,  upon  an  elaborate  and 
thorough  view  of  the  subject,  in  Ellis  v.  Paige  (c),  that  in  a 
tenancy  at  will,  the  parties  must  give  to  each  other  reasonable 
notice  of  a  determination  of  the  will  (d).  Justice  and  good  sense 
require  that  the  time  of  notice  should  vary  with  the  nature  of  the 
contract  and  the  character  of  the  estate.  Though  the  tenant  of 
a  house  is  equally  under  the  protection  of  notice  as  the  tenant  of 
a  farm,  yet,  if  lodgings  be  hired,  for  instance  by  the  month, 
the  time  of  notice  must  be  proportionably  reduced  (e). 
In  *Pennsylvania,  the  common  law  notice  of  six  months  [  *  114] 
is  understood  to  be  shortened  to  three  months,  as  well 
in  cases  without,  as  within  the  statute  of  that  state,  passed  in  the 
year  1772  (/). 

The  reservation  of  an  annual  rent  is  the  leading  circumstance 
that  turns  leases  for  uncertain  terms  into  leases  from  year 
to  year  {g).     If  the  tenant  be  placed  on  the  land,  without  any 

Rep.  311.     Hoggins  v.  Becraft,  1  Dana's  Ken.  Eep.  30.     Trousdale  v.  Darnell, 
6  Verger,  431. 

(a)  17  Mass.  Eep.  287. 

(b)  2  Pick.  Eep.  70. 

(c)  2  ibid.  71,  note, 

(d)  The  opinion  of  Judge  Putnam,  in  the  case  referred  to,  contains  a  full 
and  broad  view  of  the  whole  ancient  and  modern  law  on  the  question;  and 
he  established,  by  authority  and  illustration,  the  necessity  of  reasonable 
notice  to  quit,  in  all  cases  of  uncertain  tenancy,  whether  under  the  name  of 
tenancies  from  year  to  year,  or  tenancies  at  will.  He  showed  that  the  doc- 
trine was  grounded  on  the  immutable  principles  of  justice  and  the  common 
law,  an  d  was  introduced  for  the  ad  vancement  of  agriculture,  and  the  main- 
tenance of  justice;  and  to  prevent  the  mischievous  effects  of  a  capricious  and 
unreasonable  determination  of  the  estate.  By  the  Mass.  Revised  Staiuies,  of 
1835,  part  2,  tit.  1,  c.  60,  sec.  26,  all  estates  at  will  may  be  determined  by 
either  party  by  three  months'  notice  in  writing;  and  in  cases  of  neglect  or 
refusal  to  pay  rent  due  on  a  lease  at  will,  fourteen  days'  notice  in  writing 
to  quit  is  sufficient.  If  there  be  no  tenancy,  or  existing  relation  of  landlord 
and  tenant,  the  doctrine  of  notice  to  quit  does  not  apply.  Jackson  v.  Deyo, 
3  Johns.  Rep.  All. 

(e)  Right  V.  Darby,  1  Tervi  Eep.  159.  Doe  v.  Hazell,  1  Esp.  N.  P.  Rep. 
94.  If  the  tenant  holds  from  month  to  month,  a  month's  notice  to  quit  most 
be  given.     Prindle  v.  Anderson,  19  Wendell,  391. 

(/)  Gibson,  J.,  in  Logan  v.  Herron,  8  Serff.  & Eawle,  458. 
{g)  De  Grey,  Ch.  J.,  in  2  Wm.  Blacks.  1173. 
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terms  prescribed,  or  rent  reserved,  and  as  a  mere  occupier,  he  is 
strictly  a  tenant  at  will  (a);  and  an  actual  tenant  at  will  has  not 
any  assignable  interest,  though  it  is  sufficient  to  admit  of  an  en- 
largement by  release  (6).  On  the  other  hand,  estates  which  are 
constructively  tenancies  for  the  term  of  a  year,  or  from  year  to 
year  may  be  assigned  (c).  A  strict  tenant  at  will,  in  the  primary 
sense  of  that  tenancy,  has  been  held  not  to  be  entitled  to  notice 
to  quit  (d);  but  the  later  and  more  liberal  rule  seems  to  be,  that 
tenants  at  will  are  regarded  as  holding  from  year  to  year,  so  far 
as  to  be  entitled  to  notice  to  quit  before  they  can  be  evicted  by 
process  of  law.  Or  even  without  that  assumption,  if  the  party 
came  into  possession  with  the  consent  of  the  owner,  and  for  an 
indefinite  period,  he  is  entitled  to  notice  to  quit  (e).  There  is  no 
uniform  rule  on  the  subject,  for  it  was  held  in  Doe  v.  Barker  (/), 
that  where  a  person  takes  possession  of  land  by  the  license  of 
the  owner  for  an  indeterminate  period,  without  any  rent  reserved, 
he  is  not  a  tenant  from  year  to  year,  but  a  remaining  instance  of 
the  old  strict  common  law  tenancy  at  will,  and  is  not  entitled  to 
notice  to  quit.  It  is  settled,  however,  that  notice  is  not  requisite 
to  a  tenant,  whose  term  is  to  end  at  a  certain  time;  for,  in  that 
case,  both  parties  are  apprised  of  their  rights  and  duties.  The 
lessor  may  enter  on  the  lessee  when  the  term  expires,  without 
further  notice  (g).  Except  for  the  purpose  of  notice  to  quit, 
tenancies  at  will  seem  even  still  to  retain  their  original  charac- 
ter (/t);  and  the  distinction  between  tenants  from  year  to  year 
and  tenants  at  will,  was  strongly  marked  in  the  case  of  Nicols  v. 
Williams  (0-'*     The  New  York  Revised  Statutes  (k)  authorize  a 

(a)  Jackson  v.  Bradt,  2  Caines^  Rep.  169. 

(6)  Litt  sec.  460.     Cb.  Litt  270,  b. 

(c)  Preston  on  Abstracts  of  Title,  vol.  ii.  25. 

^d)  Jackson  v.  Bradt,  2  Caines'  Rep.  168. 

(ej  Parker  v.  Constable,  3  Wils.  Rep.  25.  Right  v.  Beard,  13  Ea»Vs  Rep. 
209.  Jackson  v.  Bryan,  1  JoJins.  Rep.  322.  Jackson  v.  Langhead,  2  ibid.  75. 
Jackson  v.  Wheder,  6  ibid.  272.  Phillips  v.  Covert,  7  ibid.  1,  4.  Bradley  v. 
Covell,  4  Cowen''8  Rep.  349.     Ellis  v.  Paige,  supra,  p.  113. 

if)  ADev.N.  a  Rep.  220. 

((/)  Messenger  v.  Armstrong,  1  Term  Rep.  54.  Right  r.  Darby,  ibid.  162. 
Jackson  v.  Bradt,  2  Cainea'  Rep.  160.  Jackson  v.  Parkhnrst,  5  ibid.  128.  Bed- 
ford V.  M'Elhetton,  2  Serg.  <&  Rawle,  49.  Ellis  v.  Paige,  1  Pick.  Rep.  43.  Nor 
is  a  tenant  who  disclaims  his  landlord's  title  entitled  to  notice  to  quit. 
Woodward  v.  Brown,  13  Peters'  U.  S.  Rep.  1. 

(h)  7  Johns.  Rep.  4.     Nichols  v.  Williams,  8  Cott'cn'8  Rep.  75. 

\i)  8  Cmoen's  Rep.  13. 

[k)  Vol.  i.  745,  sec.  7,  8,  9,  and  vol.  ii.  512,  513,  sec.  28.  Seet/j/m,  p.  118, 
and  Hupra,  vol.  iii.  p.  480,  481. 

'*  A  conveyance  of  land  by  a  landlord  to  a  third  party  determines  a  ten- 
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summary  proceeding  to  regain  the  possession,  where  the  tenant 
for  one  or  more  years,  or  for  a  part  of  a  year,  or  at  will, 
or  sufferance,  holds  wrongfully  against  *his  landlord;  [*115] 
but  it  requires  one  month's  notice  to  be  given  to,  a  tenant 
at  will,  or  sufferance,  created  by  holding  over  or  otherwise,  to 
remove,  before  application  be  made  for  process  under  the  act.  It 
was  held  in  the  case  last  cited,  that  a  tenant  from  year  to  year 
was  not  entitled  to  any  notice,  in  proceedings  under  a  similar 
statute  provision,  though  in  the  action  of  ejectment  he  would 
still  be  entitled  to  his  six  months'  notice  to  quit.  There  is  a 
summary  mode  of  proceeding,  provided  also  by  statute,  in  Penn- 
sylvania, Maryland,  South  Carolina,  and  other  states,  for  such 
cases;  and  the  statute  requires,  in  the  one  state  three,  and  in  the 
other  one  month's  notice  only;  and  they  make  no  discrimination 
between  different  kinds  of  tenants  (a). 

The  resolutions  of  the  courts,  turning  the  old  estates  at  will 
into  estates  from  year  to  year,  with  the  right  on  each  side  of  no- 
tice to  quit,  are  founded  in  equity  and  sound  policy,  as  they  put 
an  end  to  precarious  estates,  which  are  very  injurious  to  the  cul- 
tivation of  the  soil,  and  subject  to  the  abuses  of  discretion.  But 
they  are  a  species  of  judicial  legislation,  tempering  the  strict  let- 
ter of  the  law  by  the  spirit  of  equity.  Estates  at  will,  under  the 
salutary  regulation  of  the  reasonable  notice  to  quit,  have  still  a 
strong  foundation  in  the  language  of  the  statute  of  frauds  (6), 
which  declared,  that  "  all  leases,  estates,  or  uncertain  interests  in 
land,  made  by  parol,  and  not  in  writing,  should  have  the  force 
and  effect  of  estates  at  will  only,  and  should  not,  in  law  or  equity, 
be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect." 
The  statute  of  frauds  made  an  exception  in  favour  of  leases  not 
exceeding  the  term  of  three  years,  and  on  which  the  rent  reserved 
amounted  to  two-third  parts  of  the  full  improved  value  of  the 
land  demised.  But  it  appears  that  the  English  decisions  have 
never  alluded  to  that  exception.     They  have  moved  on  broader 

(a)  Statute  of  Pennsylvania,  March,  1772,  and  of  Maryland,  Dec.  1793,  and 
of  S.  Carolina,  of  1812  and  1817.  The  Revised  Statutes  of  MassachusetU,  1835, 
part  3,  tit.  3,  c.  104,  provide  a  short  proceeding  before  a  justice  of  the  peace, 
in  cases  of  tenants  holding  over  after  the  expiration  of  the  term. 

(ft)  29  Charles  II.,  c.  3. 

ancy  at  ^vill.  and  changes  it  into  one  at  sufferance,  though  made  for  the 
express  purpose.  Estey  v.  Baker,  50  Me.  325;  McFarland  v.  Chase,  7  Gray, 
462;  CuTijis  v.  Garvin,  1  Allen,  215;  Emmes  v.  Feeley,  132  Mass.  346. 
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ground,  and  on  general  principles,  so  as  to  have  ren- 
[  *116  ]  dered  the  exception  *  practically  useless  (a).     The  ex- 
ception is  now  dropped,  ia  the  Massachusetts,  Connec- 
ticut, New  York,  and  Ohio  statutes  of  frauds  (6). 

The  Roman  law,  like  the  English,  was  disposed,  as  much  as 
possible,  and  upon  the  same  principles  of  equity,  to  construe  ten- 
ancy at  will  to  be  a  holding  from  year  to  year;  and,  therefore,  if 
the  tenant  held  over,  after  the  term  had  expired,  and  the  lessor 
seemed  in  any  way  to  acquiesce,his  silence  was  construed  into  a  tacit 
renewal  of  the  lease,  at  least  for  the  following  year,  with  its  for- 
mer conditions  and  consequences;  and  the  lessee  became  tenant 
from  year  to  year,  and  could  not  be  dispossessed  without  regu- 
lar notice  (c).  The  whole  of  the  title  in  the  Pandects  upon  this 
subject  (d),  contains  the  impression  of  a  very  cultivated  jurispru- 
dence, under  the  guidance  of  such  names  as  Papinian,  Ulpian, 
Julian,  and  Gains.  And  when  the  sages  at  Westminster  were 
called  to  the  examination  of  the  same  doctrines,  and  with  a 
strong,  if  not  equally  enlightened  and  liberal  sense  of  justice, 
they  were  led  to  form  similar  conclusions,  even  though  they  had 
to  contend,  in  the  earlier  period  of  the  English  law,  when  the 
doctrine  was  first  introduced,  with  the  overbearing  claims  of  the 
feudal  aristocracy,  and  the  scrupulous  technical  rules  of  the  com- 
mon law.^'^ 

(III. )  Of  estates  at  sufferance. 

A  tenant  at  sufferance  is  one  that  comes  into  the  possession  of 
land  by  lawful  title,  but  holdeth  over  by  wrong,  after  the  deter- 
mination of  his  interest  («).     He  has  only  a  naked  pos- 
[  *  117  ]  session,  and  no  estate  which  he  can  transfer  or  *  trans- 
mit, or  which  is  capable  of  enlargement  by  release;  for 

(a)  Putnam,  .T.,  in  Ellis  v.  Paige,  2  Pick.  Rep.  71,  note. 

(6)  Next)  York  Revised  Statutes,  vol.  ii.  135,  sec.  8.  Statutes  of  Ohio,  1831. 
Mass.  Revised  Statutes,  1835.     Statutes  of  Connecticut,  1838. 

(c)  Dig.  19,  2,  13,  11.  Itnd.  1,  14.  Potkier's  Pondectx,  torn.  ii.  225. 
Brown's  Civil  Law,  vol.  i.  198.  I  have  assumed  the  existence  of  the  rule  in 
the  Roman  law,  requiring  notice  to  quit,  upon  the  credit  of  Dr.  Brown;  but 
he  cites  no  authority  for  it,  and  I  ha^ve  tt)t  perceived  it  in  the  text  of  the 
Digest.  * 

(rf)  Lib.  19,  tit.  2.     Locati  conducti. 

(e)  Co.  Litt.  57,  b. 

'*  Acts  by  which  the  tenant  forfeits  or  puts  an  end  to  his  estate  at  will,  are 
the  assignment  of  his  interest  to  another,  or  his  conveving  the  land  itself. 
Den  V.  Howell,  7  Ired.  496;  Cole  v.  Lake  Co.,  54  N.  H.  242;  Cooper  v.  Adams, 
6  Cush.  87. 
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he  stands  in  no  privity  to  his  landlord,  nor  is  he  entitled  to  no 
tiee  to  quit  (a);  and,  independent  of  statute,  he  is  not  liable  to 
pay  any  rent  (b).  He  holds  by  the  laches  of  the  landlord,  who 
may  enter,  and  put  an  end  to  the  tenancy,  when  he  pleases;  but 
before  entry  he  cannot  maintain  an  action  of  trespass  against  the 
tenant  by  sufferance  (c)/*'  There  is  a  material  distinction  be- 
tween the  cases  of  a  person  coming  to  an  estate  by  act  of  the 
party,  and  afterwards  holding  over,  and  by  act  of  the  law,  and 
then  holding  over.  In  the  first  case,  he  is  regarded  as  a  tenant 
at  sufferance;  and  in  the  other,  as  an  intruder,  abator,  or  tres- 
passer (d).  This  species  of  estate  is  too  hazardous  to  be  fre- 
quent, and  it  is  not  very  likely  to  occur,  since  the  statutes  of  4 
Geo.  II.,  c.  28,  and  11  Geo.  II.,  c.  19,  declaring,  that  if  a  tenant 
held  over  after  demand  made,  and  notice  in  writing  to  deliver  up 
the  possession,  or  if  he  held  over  after  having  himself  given  no- 
tice of  his  intention  to  quit,  he  should  be  liable  to  pay  double 
rent,  so  long  as  he  continued  to  hold  over.  The  provisions  of 
these  statutes  have  been  re-enacted  in  New  York,  though  they  are 
not  generally  adopted  in  this  country  (e).  There  is,  likewise,  in 
New  York,  a  further  provision  by  statute,  against  holding  over 
without  express  consent,  after  the  determination  of  their  particu- 
lar estates,  by  guardians  and  trustees  to  infants,  and  husbands 
seised  in  right  of  their  wives,  or  by  any  other  persons  having 
estates  determinable  upon  any  life  or  lives.  They  are  declared, 
to  be  trespassers,  and  liable  for  the  full  value  of  the  profits  re- 
ceived during  the  wrongful  possession  (/).  This  last 
provision  was  taken  *from  the  statute  of  6  Anne,  c.  18;  [  *118  ] 
and  the  common  law  itself  held  the  guardian,  in  such  a 
case,  to  be  an  abator,  and  it  gave  an  assize  of  mort  d^ ancestor; 
and  so  it  equally  gave  an  action  of  trespass,  after  entry,  against 

(a)  Co.  Liu.  270,  b.  Jackson  v.  Parklmrst,  5  Johns.  Rep.  128.  Jackson  v. 
M'Leod,  12  ibid  182. 

(6)  Cruisers  Big.  tit.  9,  c.  2,  sec.  6. 

(c)  2  Blacks.  Com.  150. 

(d)  Co.  Lift  57,  b.     2  InM.  134. 

(e)  New  York  Eeinsed  Statute!^,  vol.  i.  745,  sec.  10,  11.  In  South  Carolina, 
under  the  act  of  1808,  the  tenant  holding  over,  after  the  expiration  of  his 
lease,  is  chargeable  with  double  rent. 

(/)  New  York  Revised  SiaUUcs,  vol.  i.  749,  sec.  7. 

*®  Such  a  tenant  holds  without  right,  and  yet  is  not  a  trespasser.  Uridias 
V.  Worrell,  25  Cal.  35.  "He  is  one  who  comes  in  by  right  and  holds  over 
without  right."  Smith,  Land  &  Ten.  217;  Russell  v.  Fabyan,  24  N.  H. 
218. 
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the  tenant powr  autre  vie,  and  against  the  tenant  for  years  hold- 
ing over  (a). 

In  the  case  of  the  tenant  holding  over  after  the  expiration  of 
his  term,  the  landlord  may  recover  the  possession  of  the  premises 
by  an  action  of  ejectment;  and,  in  New  York,  as  we  have  already 
seen,  a  summary  remedy  is  given  to  the  landlord  by  statute,  under 
the  process  of  a  single  judge  (6).  Independent  of  any  statute 
provision,  the  landlord  may  re-enter,  upon  the  tenant  holding 
over,  and  remove  him  and  his  goods,  with  such  gentle  force  as 
may  be  requisite  for  the  purpose;  and  the  tenant  would  not  be 
entitled  to  resist  or  sue  him.  The  plea  of  liberum  tenementum 
would  be  a  good  justification,  in  an  action  of  trespass,  by  the 
party,  for  the  entry  and  expulsion  (c).  But  the  landlord  would, 
in  the  case  of  an  entry  by  force,  and  with  strong  hand,  be  liable 
to  an  indictment  for  a  forcible  entry,  either  under  the  statutes 
of  forcible  entry,  or  at  common  law;  and  in  the  cases  which  jus- 
tify the  entry  as  against  the  tenant,  it  is  admitted  that  the  land- 
lord would  be  indictable  for  the  force  (d). 

It  may  be  further  observed,  in  respect  to  the  rights  of  land- 
lords, that,  by  the  English  statute  of  11  Geo.  II.,  they  were  en- 
titled to  be  admitted  to  defend,  in  ejectment,  suits  brought 
against  the  tenant  of  the  premises.  This  provision,  probably, 
has  been  universally  adopted  or  practiced  upon  in  this  country.  It 

is  just  and  reasonable,  and  supplies  the  place  of  process 
[*119]  of  voucher  and  aid -prayer  in  *the  real  actions.     The 

New  York  Revised  Statutes  (e)  have  retained  the  provi- 
sion; and  the  privilege  applies  to  any  person  having  any  privity 

(a)  Co.  Litt.  57,  b.     2  Inst  134. 

(6)  See  ante,  vol.  iii.  480,  and  New  Yo7'k  Revised  SlatuteSy  vol.  i.  745,  sec.  7, 
8,  9. 

(c)  Taylor  v.  Cole,  3  Term  Rep.  292.  1  H.  Blacks.  555,  S.  C.  Taunton  v, 
Costar,  7  Term  Rep.  431.  Argent  v.  Durrant,  8  ibid.  403.  Turner  v.  Mey- 
mott,  1  Bingham^  158.  Jackson  v.  Farmer,  9  Wendell,  201.  Jones  v.  Mul- 
drow,  1  Ric(^s  S.  C.  Rep.  64.  In  Sanpson  v.  Henry,  11  Pick.  Rej).  379,  the 
court  would  not  sustain  a  plea  of  justification  in  an  action  of  trespass  and 
assault  and  battery;  and  which  was  that  the  possession  of  the  land  was  un- 
lawfully withheld,  and  that  the  defendant  used  no  more  force  than  was 
requisite  to  enable  him  to  enter  and  hold  possession.  The  English  cases  jus- 
tify the  doctiiue  in  the  text. 

{d)  In  the  State  of  Maine,  process  under  the  statute  of  forcible  entry  and 
detainer,  may  be  maintained  against  a  tenant  at  will,  at  the  exjiiration  of 
thirty  days  trom  the  time  of  notice  in  writing,  given  to  quit,  for  the  notice 
itself  terminates  the  tenancy.  Davis  v.  Thompson,  13  Maine  Rep.  209.  A 
summary  process  is  given  in  Connecticut  to  obtain  possession  on  the  expira- 
tion of  a  lease  in  writing  or  by  parol.     Statutes  of  Connecticut,  1838,  p.  399. 

(e)  Vol.  ii.  341,  sec.  17. 
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of  estate  or  interest  with  the  tenant  or  the  landlord  in  the  premises 
in  question.  There  has  been  some  difficulty  in  this  country,  as 
to  the  right  of  the  landlord  to  bring  trespass  for  an  injury  to  the 
land,  while  there  was  a  tenant  lawfully  in  possession.  In  Camp- 
bell V.  Arnold,  and,  again,  in  Tobey  v.  Webster  (a),  it  was  held, 
that  he  could  not,  in  such  case,  bring  an  action  of  trespass  for 
waste  committed  upon  the  estate  by  a  third  person,  though  he 
might  be  entitled  to  a  special  action  on  the  case,  in  the  nature  of 
waste.  In  Siarr  v.  Jackson  (6),  this  rule  was  held  not  to  apply, 
if  the  tenant  in  possession  was  one  at  will  merely;  whereas,  in 
Catlin  V.  Hayden  (c),  it  was  adjudged  to  apply,  provided  the 
tenant  was  one  holding  from  year  to  year.^^  The  question  as  to 
the  competency  of  the  landlord  to  bring  trespass  for  an  injury  to 
the  freehold,  while  a  tenant  at  will  was  in  possession,  was  ably  dis- 
cussed in  Little  v.  Palister  (d).  There  was  no  decision,  however, 
on  the  various  views  afforded  by  the  cases;  inasmuch  as  the  tres- 
pass complained  of  in  that  instance,  affected  exclusively  the  rights 
of  the  tenant  at  will,  and  not  any  permanent  rights  of  the  land- 
lord. The  decisions  in  New  York  arose  in  cases  in  which  the 
tenancy  was  not  one  strictly  at  will;  and  perhaps  the  cases  which 
have  been  mentioned  may  be  reconciled,  on  the  distinction  be- 
tween tenancies  at  will  and  tenancies  for  years,  or  from  year  to 
year.  A  disseisee,  without  re-entry,  may  have  trespass  for  the 
disseisin  itself;  and,  after  re-entry,  he  may  have  trespass  for  any 
intermediate  injury  to  the  freehold,  because  he  is  restored  to 
his  possession  ab  initio  (e).  In  the  English  court  of  K. 
B.,  *in  the  time  of  Lord  Mansfield,  it  was  decided,  that  [  *  120  ] 
the  landlord  of  a  tenant  from  year  to  year,  though  there 
was  no  reservation  of  the  timber  on  the  premises,  might  bring 
trespass  against  a  third  person  for  carrying  it  away,  after  it  had 
been  cut  down  {g).  The  general  rule  is,  that,  to  maintain  tres- 
pass quare  clausum,  there  must  have  been  an  actual  possession  in 

(a)  1  Johm.  Rep.  511.     "i  ibid.  468. 
(6)  11  Mans.  Rep.  519. 

(c)  1   Vermont  Rep.  375. 

(d)  3  Greenleaf,  6. 

(e)  Cn.  Lilt.  257,  a.     Tobey  v.  Webster,  3  Johns.  Rep.  4GS. 
[q)  Ward  V.  Andrews,  2  ChitUfs  K.  B.  Rep.  636. 

^^  Tenancy  at  sufferance  is  the  lowest  tenancy  known  to  the  law,  it  cannot 
be  conveyed  or  enlarged  by  a  release,  and  is  merely  an  invention  of  the  law 
to  prevent  the  continuing  of  a  possession  which  began  in  right  from  operat- 
ing .  as  a  trespass. 

10  VOL.    IV.    KEXT.  145 
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the  plaintiff  when  the  trespass  was  committed,  or  a  constructive 
possession  in  respect  of  the  right  being  actually  vested  in  hira. 
The  ground  of  the  action  of  trespass  is  the  injury  to  the  posses- 
sion (a).^^ 

(a)  3  Blacks.  Com.  210.  Ashhurst,  J.,  in  1  Term  Rep.  480.  Cooke  v.  Thorn- 
ton, 5  Randolph,  8.  The  reversioner  cannot  sue  a  stranger  for  acts  of  trespass 
on  tBe  land,  unless  they  be  attended  with  some  tangible  injury  to  the  revei- 
sion.  Baxter  v.  Taylor,  1  Neville  &  Manning,  11.  4  Barnw.  <&  Adolph.  72,  S. 
C.  Be  the  property  real  or  personal,  the  plaintiff  to  maintain  trespass,  must 
Bhow  possession,  or  a  right  of  taking  possession,  at  the  time.  Lunt  v.  Brown, 
13  Maine  Rep.  236.  Rowland  v.  Rowland,  8  Ohio  Rep.  40.  Anderson  v. 
Nesmith,  7  N.  H.  Rep.  167. 

^^In  New  York  the  statute  requiring  notice  to  terminate  a  tenancy  "by 
sufferance"  only  applies  when  a  tenant  has  held  over  for  so  long  a  time  as 
to  raise  a  presumption  that  he  has  the  assent  of  the  lessor  so  to  do.  Smith 
V.  Littlefield,  51  N.  Y.  543. 

In  Michigan  three  months'  notice  is  required  to  determine  either  estate^  at 
sufferance  or  will.  Bennett  v.  Robinson,  27  Mich.  32.  See,  also,  as  to  notice 
to  quit.  Howard  v.  Carpenter,  22  Md.  25;  HoUis  v.  Pool,  3  Met.  350;  Young 
V.  Smith,  28  Mo.  65. 
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LECTURE  LVII. 

OF  ESTATES  UPON  CONDITION. 

Estates  upon  condition  are  such  as  have  a  qualification  an- 
nexed to  them,  by  which  they  may,  upon  the  happening  of  a  par- 
ticular event,  be  created,  or  enlarged,  or  destroyed  (a).  They 
are  divided  by  Littleton  (b)  into  estates  upon  condition  implied 
or  in  law,  and  estates  upon  condition  express  or  in  deed. 

(I. )   Of  conditions  in  law. 

Estates  upon  condition  in  law  are  such  as  have  a  condition 
implied  annexed  to  them,  without  any  condition  being  specified 
in  the  deed  or  will  (c).  If  the  tenant  for  life  or  years  aliened  his 
land  by  feofipment,  this  act  was,  at  common  law,  as  we  have  al- 
ready seen,  an  implied  forfeiture  of  the  estate,  being  a  fraudulent 
attempt  to  create  a  greater  estate  than  the  tenant  was  entitled  to; 
and  the  reversioner  might  have  entered,  as  for  a  breach  of  the 
condition  in  law  (d).  Those  estates  were  likewise  subject  to 
forfeiture,  not  only  for  waste,  but  for  any  other  act  which,  in  the 
eye  of  the  law,  tended  to  defeat  or  devest  the  estate  in  reversion, 
or  pluck  the  seignory  out  of  the  hands  of  the  lord  (e).  It 
was  a  tacit  ^condition  annexed  to  every  tenancy,  that  [  *  122  ] 
the  tenant  should  not  do  any  act  to  the  prejudice  of  the 
reversion. 

The  doctrine  of  estates  upon  condition,  in  law,  is  of  feudal  ex- 
traction, and  resulted  from  the  obligations  arising  oat  of  the  feudal 
relation.  The  rents  and  services  of  the  feudatory  were  considered 
as  conditions  annexed  to  his  fief,  and  strictly  construed.  If  the 
vassal  was  in  default,  by  the  non-payment  of  rent,  or  non-per- 
formance of  any  feudal  duty  or  service,  the  lord  might  resume 
the  fief,  and  the  rents  and  services  were  implied  conditions  in- 

(a)  Co.  Litt  201,  a. 

[h)  Litt  sec.  325. 

(c)  Litt.  sec.  378,  380.     Co.  Litt.  215,  b.  233,  br  234,  b. 

{d)  Co.  Litt.  215,  a.  251,  b. 

(e)  Glanv.  lib.  9,  c.  1.     Fleta,  lib.  3,  c.  16.      Wright  on  Tenures,  203. 
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separable  from  the  estate.  The  remedy  for  breach  of  the  condi- 
tion was  confined  to  the  resumption  of  the  estate  by  the  donor 
and  his  heirs;  and  that  resumption  was  required,  by  the  jusf  in- 
terposition of  the  law,  to  be  by  judicial  process  (a).  The  obliga- 
tion of  fidelity,  resulting  from  the  feudal  solemnity  of  homage, 
was  mutual;  and  if  the  lord  neglected  to  protect  his  feudatory 
according  to  his  estate,  he  was  liable  to  be  condemned  to  lose  his 
seignory,  as  well  as  the  tenant,  for  default  on  his  part,  to  forfeit 
his  freehold  (&).  At  common  law,  a  condition  annexed  to  real 
estate  could  not  be  reserved  to  any  one  except  the  grantor  and 
his  heirs;  (and  the  heir  might  enter  for  a  condition  broken, 
though  not  expressly  named;)  (c)  and  no  other  person  could  take 
advantage  of  a  condition  that  required  a  re-entry  to  revest  the 
estate.  The  grantor  had  no  devisable  interest  by  means  of  the 
condition,  until  he  had  restored  his  estate  by  entry,  or  by  action; 
though  he  might  extinguish  his  right  by  foefiment  or  fine  to  a 
stranger,  or  by  a  release  to  the  person  who  had  the  estate  subject 
to  the  condition  (d).  The  assignee  of  the  reversion  could  not 
enter  for  a  condition  broken;  and  for  this  purpose  he  was  consid- 
ered a  mere  stranger.  The  statute  32  Hen.  VIII.,  c. 
[  *  123  ]  34,  altered  the  common  law  in  *this  respect,  so  far  as  to 
enable  assignees  of  reversions  of  particular  estates,  to 
which  conditions  and  covenants  were  annexed,  to  take  advantage 
of  the  same;  and  it  gave  to  the  tenant  the  like  remedies  against 
the  assignee,  that  he  would  have  had  against  the  assignor.  iThis 
statute  has  been  formally  re-enacted  in  some  of  these  United 
States;  and  though  the  statute  was  made  for  the  special  purpose 
of  relieving  the  king  and  his  grantees,  under  the  numerous  for- 
feitures and  grants  of  estates  that  had  belonged  to  monasteries 
and  other  religious  houses,  yet  the  provision  is  so  reasonable  and 
just,  that  it  has  doubtless  been  generally  assumed  and  adopted 
as  part  of  our  American  law  (e).  In  the  exposition  of  the  statute 
it  has  been  held,  that  the  grantee  of  part  of  the  reversion  could 
not  take  advantage  of  the  condition,  and  it  is  destroyed  by  such  a 

(a)    Wrif/ht  on  Tenures,  196—190.     Butler^ s  note,  84,  to  Co.  Litt.  lib.  3. 

(h)  hlctn.  111).  3,  c.  16,  sec.  9,  15,  25. 

{e)  This  ancient  rule  is  noticed  in  the  modern  case  of  Jackson  v.  Topping, 
1   WenilcJl   388. 

{(I)  Lift.  sec.  347,  348.     Co.  Litt.  215,  a. 

(c)  LawH  of  New  Vork,  sess.  11,  c.  7,  and  Neio  York  Efrised  Sfatuten,  vol.  i. 
747,  sec.  23,  24,  and  Act  of  Virginia,  Nov.  29,  1792.  Territorial  Act  of  Mich- 
igan,  March  12,  1827. 
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grant.     The  provision  is  confined  to  sach  conditions  as  are  inci- 
dent to  the  reversion,  or  for  the  benefit  of  the  estate  (a). 

(II.)  Of  conditions  in  deed. 

These  conditions  are  expressly  mentioned  in  the  contract  be 
tween  the  parties,  and  the  object  of  them  is  either  to  avoid,  or 
defeat  an  estate;  as  if  a  man  (to  use  the  case  put  by  Little- 
ton) (6)  enfeoffs  another  in  fee,  reserving  to  himself  and  his  heirs 
a  yearly  rent,  with  an  express  condition  annexed,  that  if  the  rent 
be  unpaid,  the  feoffor  and  his  heirs  may  enter,  and  hold  the  lands 
free  of  the  feoffment.  So,  if  a  grant  be  to  A.  in  fee,  with  a  pro- 
viso, that  if  he  did  not  pay  twenty  pounds  by  such  a  day,  the 
estate  should  be  void.  It  is  usual,  in  the  grant  to  resei|^e,  in  ex- 
press terms  to  the  grantor  and  his  heirs,  a  right  of  entry  for  the 
breach  of  the  condition;  but  the  grantor  or  his  heirs  may  enter, 
and  take  advantage  of  the  breach,  by  ejectment,  though  there  be 
no  clause  of  entry  (c).^ 

*A  condition  in  deed  is  either  general  or  special.  The  [  *  124  ] 
former  puts  an  end  altogether  to  t^e  tenancy,  on  entry 
for  the  breach  of  the  condition;  but  the  latter  only  authorizes  the 
reversioner  to  enter  on  the  land,  and  take  the  profits  to  his  own 
use,  and  hold  the  land  by  way  of  pledge  until  the  condition  be 
fulfilled  (d).  The  stipulations  in  the  form  of  a  condition  are 
various,  and  may  be  of  any  kind  consistent  with  the  general  rules 
of  law,  as  that  the  tenant  pay  a  rent  yearly  or  quarterly,  or  en- 
feoff B.,  or  do  a  specified  service  for  A.,  or  sow  the  land  with  some 
particular  grain,  or  do  not  assign  or  underlet  without  license,  or 
do  not  marry  a  particular  person  (e).  A  covenant  in  a  lease,  that 
if  lessee,  or  his  assigns,  sells,  the  lessor  shall  have  the  right  of 
pre-emption,  and  one-tenth  of  the  purchase  money,  is  a  valid 

{a)  Co.  Litt  215,  a.  b. 

(ft)  Litt.  see.  325. 

Ic)  Lord  Hardwieke,  in  Wigg  v.  Wigg,  1  Atk.  383.  Doe  v.  Watt,  1  Mann. 
&  Ryl.  694. 

{(i)  Litt.  sec.  325,  327.     Co.  Litt.  203,  a.     Shep.  Touch.  157. 

(e)  Co.  Litt.  206,  207.  Shop.  Touch,  by  Preston,  vol.  i.  128—130.  Jackson 
i:.  Silvernail,  15  Johns.  Rep.  278.  Perrin  v.  Lyon,  9  EasVs  Rep.  170.  A  con- 
veyance on  condition  that  the  grantee  shall  keep  a  saw  and  grist  mill  on  the 
land,  doing  business,  is  a  valid  condition,  and  a  failure  of  performance  for- 
feits the  estate.     Lessee  of  Speriy  v.  Pond,  5  Hammond^ s  Ohio  Rep.  389. 

^  A  condition  is  a  qualification  or  restriction  annexed  to  a  conveyance,  and 
so  united  with  it  in  the  deed  as  to  quality  or  restrain  it.  Laberee  v.  Careton, 
53  Me.  211.  It  cannot  be  created  by  parol  if  the  deed  is  absolute  in  its  terms. 
School  V.  School,  28  Iowa,  360. 
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covenant;  and  the  estate  is  forfeited  if  that  be  made  a  condition 
of  the  breach  of  it  (a).  The  covenant  not  to  assign  without 
license,  is  understood  to  apply  only  to  voluntary  sales,  by  the  act 
of  the  lessee.  It  does  not  apply  to  sales  by  act  of  law,  or  pro- 
ceedings in  invitum ;  and  creditors  may  seize  and  appropriate  the 
value  of  the  leases,  as  in  cases  of  insolvency  or  bankruptcy,  or  on 
judgment  and  execution;  unless  the  judgment  be  confessed  with 
a  view  to  evade  the  covenant,  or  unless  it  be  a  part  of  the  express 
agreement,  that  the  lease  shall  not  so  pass  by  operation  of  law  (6). 
These  conditions  are  also  either  precedent  or  subsequent;  and 
as  there  are  no  technical  words  to  distinguish  them,  it  follows, 
that  whether  they  be  the  one  or  the  other,  is  matter  of  con- 
ifetruction,  and  depends  upon  the  intention  of  the 
[  *  125  ]  *  party  creating  the  estate  (c).^  A  precedent  condition 
is  one  which  must  take  place  before  the  estate  can  vest 
or  be  enlarged;  as  if  a  lease  be  made  to  B.  for  a  year,  to  com- 
mence from  the  first  day  of  May  thereafter,  upon  condition  that 
B.  paid  a  certain  sum  of  money  within  the  time;  or  if  an  estate 
for  life  be  limited  to  A.  upon  his  marriage  with  B. ;  here  the  pay- 
ment of  the  money  in  the  one  case,  and  the  marriage  in  the  other, 
are  precedent  conditions,  and  until  the  condition  be  performed, 
the  estate  cannot  be  claimed,  or  vest  {d).  Precedent  conditions 
must  be  literally  performed,  and  even  a  court  of  chancery  will  never 

(a)  Jackson  v,  Schutz,  18  Johns.  Bep.  174.  Jackson  v.  Groat,  7  Coweri's  Bqp. 
285. 

(6)  Doe  V.  Carter,  8  Term.  Rep.  57,  300.  Doe  v.  Bevan,  3  Maule  &  Selw, 
358.  Wilkinson  v.  Wilkinson,  Cooper^s  Eq.  Bep.  259.  Jackson  v.  Corlis,  7 
Johns.  Rep.  531.  Where  a  lease  contained  a  condition  that  the  lessees  or  their 
assigns  should  not  alien  -without  license,  a  license  given  to  one  of  three  les- 
sees, dispensed  with  the  condition  as  to  all,  on  the  ground  that  the  condition 
being  entire,  cannot  be  divided  or  apportioned.  Dumpor's  case,  4  Co.  119,  b. 
This  hard  rule  is  considered  as  unshaken  law,  down  to  this  day.  4  Taunton^ 
735.  14  Vesey,  173.  Dakin  v.  Williams,  17  Wendell  447.  See,  also,  note  a, 
to  Dampor's  case,  in  Thomas  &  Eraser's  excellent  edition  of  Lord  Coke's  Re- 
ports. 

(c)  A.shhurst,  J.,  in  1  Term  Rep.  645.  Lord  Eldon,  in  2  Bos.  &  Pull.  295. 
Heath,  J.  ibid.  297.     Finlay  v.  King,  3  Peters'  Ul  8.  Rep.  346. 

id)  2  Blacks.  Com.  154. 

'"*  It  is  not  always  easy  to  determine  whether  the  condition  created  by  the 
words  of  a  devise  or  conveyance  is  precedent  or  su))sequent.-  In  Underbill 
V.  Saratoga  R.  R.  Co.,  20  Barb.  455,  the  court  said  that  as  a  rule,  "if  the  act 
or  condition  required  does  not  necessarily  precede  the  vesting  of  the  estate, 
but  may  accompany  or  follow  it,  and  if  the  act  may  as  well  be  done  after  as 
Ijefore  the  vesting  of  the  estate,  or  if  from  the  nature  of  the  act  performed, 
and  the  time  required  for  the  time  of  its  performance,  it  is  evidently  the  in- 
tention of  the  parties  that  the  estate  shall  vest,  and  the  grantee  perform  the 
act  after  taking  possession,  then  the  condition  is  subsequent." 
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vest  an  estate,  when,  by  reason  of  a  condition  precedent,  it  will 
not  vest  in  law.  It  cannot  relieve  from  the  consequences  of  a 
condition  precedent  unperformed  (a). 

Subsequent  conditions  are  those  which  operate  upon  estates 
already  created  and  vested,  and  render  them  liable  to  be  defeated. 
Of  this  kind  are  most  of  the  estates  upon  condition  in  law,  and 
which  are  liable  to  be  defeated  on  breach  of  the  condition,  as  on 
failure  of  payment  of  the  rent,  or  performance  of  other  services 
annexed  to  the  estate.  So  long  as  these  estates  upon  subsequent 
condition  continue  unbroken,  they  remain  in  the  same  situation 
as  if  no  such  qualification  had  been  annexed.^  The  persons  who 
have  an  estate  of  freehold  subject  to  a  condition,  are  seised,  and 
•  may  convey  or  devise  the  same,  or  transmit  the  inheritance  to 
their  heirs,  though  the  estate  will  continue  defeasible  until  the 
condition  be  performed,  or  destroyed,  or  released,  or  barred  by 
the  statute  of  limitations,  or  by  estoppel  (b).  A  devise  of  lands 
to  a  town  for  a  school-house,  provided  it  be  built  within  one 
hundred  rods  of  the  place  ivhere  the  meeting-house  stands,  was 
held  to  be  valid  as  a  condition  subsequent;  and  the 
vested  estate  would  be  *  forfeited,  and  go  over  to  the  [  *  126  ] 
residuary  devisee  as  a  contingent  interest,  on  non-com- 
pliance, in  a  reasonable  time,  with  the  condition  (c).  So,  if  land 
be  given,  on  condition  that  the  public  buildings  of  the  parish  be 
erected  thereon,  it  has  been  held  to  revert  to  the  donor,  if  the 
seat  of  justice  of  the  parish  be  removed,  under  the  sanction  of  an 
act  of  the  legislature,  passed  subsequent  to  the  grant  (d).  Though 
an  estate  be  conveyed,  it  passes  to  the  grantee  subject  to  the  con- 
dition, and  laches  are  chargeable  upon  the  grantee,  even  though 
such  grantee,  or  his   assignee,  be  an  infant  or  feme  covert,  for 

(a)  Popham  v.  Bampfield,  1  Vern.  83.  Harvey  v.  Aston,  1  Atk.  361.  WesVs 
Bq).  350,  S.  C.  Keynish  v.  Martin,  3  Alk.  330.  Scott  v.  Tyler,  2  Bro.  C.  C. 
431.  Hargrave's  argument  in  this  latter  case  is  distinguished  for  its  learning 
and  skill,  and  he  has  republished  it  separately  in  the  volume  of  his  Judicial 
Arguments.  Stackpole  v.  Beaumont,  3  Vesey,  89.  Wells  v.  Smith,  2  Ed- 
ward's V.  C.  Rep.  75.  But  see  City  Bank  v.  Smith,  3  Gin&  Johm.  265,  where 
it  is  said,  that  equity  will  relieve  against  penalties  and  forfeitures,  when  the 
matter  admits  of  compensation,  whether  the  condition  on  which  they  depend 
he  precedent  or  subsequent. 

(6)  2  Blacks.  Com.  156.     Preston  on  Abstracts  of  Title,  vol.  ii.  185. 

(c)  Hayden  v.  Stoughton,  5  Pick.  Rep.  528. 

[d)  Police  Jury  v.  Reeves,  18  Martin's  Louis.  Rep.  221. 

^  Conditions  subsequent  when  relied  on  to  work  a  forfeiture,  must  be 
created  by  express  terms  or  a  clear  implication,  and  are  construed  strictly. 
Hoyt  V.  Kimball,  49  N.  H.  322;  Gadbury  v.  Sheppard,  27  Miss.  203;  Brad- 
street  V.  Clark,  21  Pick.  389;  But  see  R.  K.  Co.  v.  Coburn,  91  Ind.  557. 
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non-performance  of  a  condition  annexed  to  the  estate  (a).  It  is 
a  general  principle  of  law,  that  he  who  enters  for  a  condition 
broken,  becomes  seised  of  his  first  estate;  and  he  avoids,  of  course, 
all  intermediate  charges  and  encumbraaces  (b). 

If  the  condition  subsequent  be  followed  by  a  limitation  over  to 
a  third  person,  in  case  the  condition  be  not  fulfilled,  or  there  be 
a  breach  of  it,  that  is  termed  a  conditional  limitation  (c).* 
Words  of  limitation  mark  the  period  whi<;h  is  to  determine  the 
estate;  but  words  of  condition  render  the  estate  liable  to  be  de- 
feated in  the  intermediate  time,  if  the  event  expressed  in  the 
condition  arises  before  the  determination  of  the  estate,  or  com 
pletion  of  the  period  described  by  the  limitation.  The  one 
specifies  the  utmost  time  of  continuance,  and  the  other  marks 
some  event,  which,  if  it  takes  place  in  the  course  of  that  time, 
will  defeat  the  estate  (d).  The  material  distinction  between  a. 
condition  and  a  limitation  consists  in  this,  that  a  condition  does 

not  defeat  the  estate,  although  it  be  broken,  until  entry 
[*127]  by  the  *  grantor  or  his  heirs;  and  when  the  grantor 

enters,  he  is  in  as  of  his  former  estate.  His  entry  de- 
feats the  livery  made  on  the  creation  of  the  original  estate,  and, 
consequently,  all  subsequent  estates  or  remainders  dependant 
thereon.  Conditions  can  only  be  reserved,  for  the  benefit  of  the 
grantor  and  his  heirs.  A  stranger  cannot  take  advantage  of  the 
breach  of  them.^  There  must  be  an  actual  entry  tor  the  breach 
of  the  condition,  or  there  must  be,  in  the  case  of  non-payment  of 
rent,  an  action  of  ejectment,  brought  as  a  substitute,  provided  by  • 
the  statute  of  4 Geo.  II.,  c.  2,  for  the  formal  re-entry  at  common 
law,  and  which  provision  on  this  point  is  adopted  in  New 
York  (e),  and  in  several  of  the  other  states  which  have  followed 

(a)  Co.  Litt.  246,  b. 

(6)  Perkins,  sec.  840.     Shep.  Touch,  by  Preston,  vol.  i.  121,  155. 

(c)  PelLs  V.  Brown,  2  Cro.  591.  Holt,  Ch.  J.,  Page  v.  Hay  ward.  11  3To'd. 
Rep.  61.  Lord  Hardwicke,  in  Wigs  v.  Wigg,  1  Atk.  383.  2  Blacks.  Com. 
155.     Doe  V.  Hawk,  2  Easrs  Pep.  488. 

(d)  Shep.  Pouch,  by  Preston,  vol.  i.  117.  Preston  on  Estates,  vol.  i.  45,  49, 
128,  129. 

{e)  New  York  Revised  Statutes,  vol.  ii.  505,  sec.  30. 

*  Where  a  condition  applies  in  terms  to  the  grantee  without  the  mention  of 
the  heirs,  executors,  administrators  or  assigns,  the  condition  cannot  be 
broken  after  death  of  the  grantee.  Page  v.  l*almer,  48  N.  H.  385;  Kmer- 
son  r.  Simpson,  43  N.  If.  475. 

*  It  is  a  right  which  cannot  be  as-signed  or  aliened,  or  pa&s  by  n  grant  of 
the  reversion  at  common  law.  Hof>i)er  v.  Cummings,  45  Me.  359;  Gibert 
V.  Peteler,  :i8  N.  Y.  165;  Guild  r.  Kichards,  16  Gray,  3U9j  Cross  v.  Carson, 
8  Blackf.  138;  Winn  v.  Cole,  Walker,  119. 
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the  English  system.  But  it  is  ia  the  nature  of  a  limitation  to 
determine  the  estate  when  the  period  of  the  limitation  arrives, 
without  entry  or  claim;  and  no  act  is  requisite  to  vest  the  right 
in  him  who  has  the  next  expectant  interest.  Were  it  otherwise, 
the  heir  might  defeat  the  limitation  over,  by  refusing  to  enter 
for  breach  of  the  condition  (a).  To  get  rid  of  the  difficulty 
under  the  old  rule  of  law,  that  an  estate  could  not  be  limited 
to  a  stranger  upon  an  event  which  went  to  abridge  or  determine 
the  previously  limited  estate,  a  distinction  was  introduced,  in 
the  case  of  wills,  between  a  condition  and  a  conditional  limita- 
tion, and  which  has  been  supposed  to  partake  more  of  refine- 
ment and  subtlety  than  of  solidity.  A  conditional  limitation  si 
of  a  mixed  nature,  and  partakes  of  a  condition,  and  of  a  limitation; 
as  if  an  estate  be  limited  to  A.  for  life,  provided  that  when  C.  re- 
turns from  Rome,  it  shall  thenceforth  remain  to  the  use  of  B.  in 
fee;  it  partakes  of  the  nature  of  a  condition,  inasmuch  as  it  de- 
feats the  estate  previously  limited;  and  is  so  far  a  limitation,  and 
to  be  distinguished  from  a  condition,  that  upon  the  con- 
tingency taking  place  the  estate  passes  to  the  ^  stran-  [  *  128  ] 
ger  without  entry,  contrary  to  the  maxim  of  law,  that 
a  stranger  cannot  take  advantage  of  a  condition  broken  (6). 
These  conditional  limitations,  though  not  valid  in  the  old  con- 
veyances at  common  law,  yet,  within  certain  limits,  they  are  good 
in  wills  and  conveyances  to  uses  (c).^ 

(a)  Co.  Litt.  214,  b.  218,  a.  10  Co.  40,  h.  2  Bladis.  Com.  155.  Preston  on 
E.i!(d('s,  vol.  i.  46 — 48.  Shep.  Touch,  by  Preston,  vol.  1.  121.  Den  v.  Hauce, 
6  Hatsfed,  244. 

{bi  Butler'' s  note,  90,  to  Co.  Lift.  lib.  3.  Douglass,  in  a  note  to  Doug.  Rep. 
755.  thinks  the  distinction  between  a  conditional  limitation,  and  a  re- 
mainder, merely  verbal;  but  Fearne  {Fearne  on  Pemainders,  10 — 18,)  vin- 
dicates the  distinction,  and  relies  on  the  authority  of  the  case  of  Cogan  v. 
Co^an,  Cro.  Eliz.  360.  Conditional  limitations  which  are  contingent  re- 
mainders, are  limited  to  commence  when  the  first  estate  is,  by  its  original 
limitation,  to  determine;  but  conditional  limitations,  which  are  not  re- 
mainders, are  so  limited  as  to  be  independent  of  the  extent  and  measure 
given  to  the  first  estate,  and  are  to  take  efiect  upon  an  event  which  may 
happen  before  the  regular  determination  ot  the  first  estate,  and  so  rescind  it. 
Tills  is  Mr.  Fearne's  distinction;  but  he  is  not  clear  and  fortunate,  when  he 
comes  ti)  illustrate  it  by  examples;  and  they  appear  to  be  quite  refined,  and 
essentially  verbal. 

(e)  Fearne  on  Pemainders,   10,    391—393,   409,   410.     In  Lady  Ann  Fry's 

^  *' A  conditional  limitation  is  therefore  of  a  mixed  nature  partaking  both 
of  a  condition  and  a  limitation;  of  a  condition,  because  it  defeats  the  estate 
previously  limited;  and  of  a  limitation,  because  upon  the  happening  of  the 
contingency,  the  estate  passes  to  the  person  having  the  next  expectant  in- 
terest without  entry  or  claim."  Bigelow,  J.,  in  Bratte  v.  Grant,  3  Gray, 
147.     Watkins  on  Conveyancing,  204. 
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There  is  this  further  distinction  to  be  noticed  between  a  con- 
dition annexed  to  an  estate  for  years,  and  one  annexed  to  an  es- 
tate of  freehold,  that  in  the  former  case  the  estate  ipso  facto  ceases 
as  soon  as  the  condition  is  broken;  whereas,  in  the  latter  case,  the 
breach  of  the  condition  does  not  cause  the  cesser  of  the  estate, 
without  an  entry  or  claim  for  that  purpose.  It  was  a  rule  of  the 
common  law,  that  where  an  estate  commenced  by  livery,  it  could  not 
be  determined  before  entry.  When  the  estate  has,  ipso  facto,  ceased 
by  the  operation  of  the  condition,  it  cannot  be  revived  without  a 
a  new  grant;  but  a  voidable  estate  may  be  confirmed,  and  the 

condition  dispensed  with  (a). 
[  *  129  ]  *A  collateral  limitation  is  another  refinement  belong- 
ing to  this  abstruse  subject  of  limited  and  conditional 
estates.  It  gives  an  interest  for  a  specified  period,  but  makes 
the  right  of  enjoyment  to  depend  on  some  collateral  event,  as  a 
limitation  of  an  estate  to  a  man  and  his  heirs,  tenants  of  the 
manor  of  Dale,  or  to  a  woman  during  widowhood,  or  to  C.  till 
the  return  of  B.  from  Rome,  or  until  B.  shall  have  paid  him 
twenty  pounds.  The  event  marked  for  the  determination  of  the 
estate  is  collateral  to  the  time  of  continuance.     These  superadded 

case,  1  Vent.  199,  Sir  Matthew  Hale  said,  the  paint  was  too  clear  for  argu- 
ment; and  that  though  the  word  condition  be  used,  yet,  limiting  a  remainder 
over  made  it  a  limitation.  If  there  be  no  limitation  over  of  the  estate  upon 
a  breach  of  the  condition  annexed,  it  is  not  a  conditional  limitation,  but  an 
estate  upon  a  condition  subsequent  at  the  common  law,  and  the  heir  must 
enter  for  a  breach  of  the  condition.  The  New  York  Revised  Sfatutea,  vol.  i. 
725,  sec.  27,  declare,  that  a  remainder  may  be  limited  on  a  contingency, 
which,  in  case  it  should  happen,  will  operate  to  abridge  or  determine  the 
precedent  estate;  and  every  such  remainder  shall  be  construed  a  conditional 
limitation,  and  shall  have  the  same  effect  as  such  a  limitation  would  have 
by  law.  An  able  writer  in  the  American  Jurist,  vol.  xi.  61,  says,  that  those 
words  were  merely  declaratory  of  the  common  law,  which  is,  that  a  remain- 
der, whether  termed  such,  or  a  contingent  limitation,  or  improperly,  as  in 
the  statute,  a  conditional  limitation,  takes  effect  on  the  happening  of  a  con- 
tingent' event  which  puts  an  end    to  the  precedent  estate. 

(a)  Co.  Litt.  215,  a.  Pennant's  case,  3  Co.  64.  Preston  on  Abstracts  of  Title, 
vol.  iii.  397.  Mr.  Preston  says,  that  every  limitation  which  is  to  vest  an  in- 
terest on  a  contingency,  or  upon  an  event  which  may,  or  may  not  happen,  is 
a  conditional  limitation.  A  contingent  remainder  is  a  conditional  limitation; 
and  estates  which  have  their  operation  by  resulting  or  springing  use,  or  ])y 
executory  devise,  and  are  to  commence  on  an  event,  are  all  raised  by  con- 
ditional limitations.  It  is  the  uncertainty  of  the  happening  of  the  event, 
that  distinguishes  an  absolute  limitation  from  a  conditional  limitation,  or 
a  limitation  upon  contingency.  Though  all  contingent  interests  are  ex- 
ecutory, yet  all  executory  interests  are  not  contingent.  Preston  on  Estates,  vol. 
i.  40,  41,  63.  Mr.  Preston  here  confounds  conditional  and  contingent  limi- 
tations; but  Lord  Mansfield,  in  Buckworth  r.  Thirkell,  3  Ihs.  d-  Pull.  247, 
note.  S.  C.  1  Col.  Jurid.  247,  marked  the  distinction,  and  said  tbere  might 
be  a  limitation  depending  on  a  contingency,  without  any  condition  in  it. 
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clauses  of  qualification  give  to  the  estate  a  determinable  quality; 
and,  as  we  have  already  seen  in  a  former  lecture  (a),  if  the  estate 
be  one  of  inheritance,  it  is  distinguished  as  a  qualified,  base,  or 
determinable  fee.  The  estate  will  determine  as  soon  as  the  event 
arises,  and  it  never  can  be  revived  (6). 

Conditions  subsequent  are  not  favoured  in  law,  and  are  con- 
strued strictly,  because  they  tend  to  destroy  estates;  and  the 
rigorous  exaction  of  them  is  a  species  of  summum  jus,  and  in 
many  cases  hardly  reconcilable  with  conscience  (c).^ 
*  If  the  condition  subsequent  be  possible  at  the  time  [  *  130  J 
of  making  it,  and  becomes  afterwards  impossible  to  be 
complied  with,  either  by  the  act  of  God,  or  of  the  law,  or  of  the 
grantor;  or  if  it  be  impossible  at  the  time  of  making  it,  or  against 
law,  the  estate  of  the  grantee,  being  once  vested,  is  not  thereby  de- 
vested, but  becomes  absolute  (d).^  So,  if  the  condition  be  per- 
sonal, as  that  the  lessee  shall  not  sell  without  leave,  the  executors 
of  the  lessee,  not  being  named,  may  sell  without  incurring  a 
breach  (e).  A  court  of  equity  will  never  lend  its  aid  to  devest 
an  estate  for  the  breach  of  a  condition  subsequent.  The  cases,  on 
the  contrary,  are  full  of  discussions,  how  far  chancery  can  relieve 
against  subsequent  conditions.  The  general  rule  formerly  was, 
that  the  court  would  interfere,  and  relieve  against  the  breach  of 
a  condition  subsequent,  provided  it  was  a  case  admitting  of  com- 
pensation in  damages  (g).  But  the  relief,  according  to  the  modern 
English  doctrine  in  equity,  is  confined  to  cases  where  the  forfeit- 
ure has  been  the  effect  of  inevitable  accident,  and  the  injury  is 

(a)  Leet.  54. 

lb)  Poole  V.  Nedham,  Yelv.  149,  Baldwin  and  Cock's  case,  1  Leon,  74. 
Preston  on  Estates,  vol.  i.  43,  44,  49,  50.  '^ 

(c)  Co.  Litt.  205,  b.  219,  b.     8  Co.  90,  b. 

(f/)  Co.  Litt.  206,  a.  208,  b.  2  Blacks.  Com.  156.  Parker,  Ch.  J.,  in  Mitchel 
V.  Reynolds,  1  P.  Wm.  189.  Lord  Ch.  J.  Treby,  in  Cary  v.  Bertie,  2  Vem. 
339. 

(e)  Dyer,  66,  a.  pi.  8.     IFoore,  11,  pi.  40. 

(g)  Popham  v.  Bampfield,  1  Vern.  83. 

^  Ludlow  v.R.  R.,  12  Barb.  440;  McWilliams  v.  Nisley,  2  S.  &  R.  507; 
Bradstreet  v.  Clark,  21  Pick.  389;  Hayt  v.  Kimball,  49  N.-H.  322. 

^  Parker  v.  Parker,  123  Mass.  584.  Any  condition  which  is  unlawful  or 
incompatible  with  the  nature  of  the  estate  to  which  it  is  annexed,  is  \oid. 
Thus  a  condition  for  the  exemption  of  property  from  the  ordinary  incidents 
to  such  property,  as  that  it  should  not  be  liable  for  the  debts  of  the  grantee. 
M'Cleary  v.  Ellis,  54  Iowa,  311;  Bank  v.  David,  21  Pick.  42;  Brandon  v. 
Robinson,  18  Vesey,  429. 

But  in  some  of  the  recent  cases  such  a  prohibition  has  been  sustained  when 
the  «rift  is  in  trust.  Broadway  Bank  v.  Adams.  133  Mass.  170;  White  v. 
Thomas,  8  Bush.  061;  Overman's  Appeal,  88  Pa.  St.  276. 
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capable  of  a  certain  compensation  in  damages  (a).  In  the  case 
of  Hill  V.  Barclay  (b),  Lord  Eldon  said,  relief  might  be  granted 
against  the  breach  of  a  condition  to  pay  money,  but  not  where 
any  thing  else  was  to  be  done;  and  he  insisted,  that  where  the 
breach  of  the  condition  consisted  of  acts  of  commisnion,  directly 
in  the  face  of  it,  as  by  assigning  a  lease  without  license,  and  the 

law  had  ascertained  the  contract,  and  the  rights  of  the 
[  *  131  ]  parties,  a  court  of  equity  could  not  interfere.     *A  court 

of  equity  cannot  control  the  lawful  contracts  of  parties, 
or  the  law  of  the  land. 

Conditions  are  not  sustained  when  they  are  repugnant  to  the 
nature  of  the  estate  granted,  or  infringe  upon  the  essential  enjoy- 
ment and  independent  rights  of  property,  and  tend  manifestly  to 
public  inconvenience.  A  condition  annexed  to  a  conveyance  in 
fee,  or  by  devise,  that  the  purchaser  or  devisee  should  not  alien, 
is  unlawful  and  void.  The  restraint  is  admitted  in  leases  for  life 
or  years,  but  it  is  incompatible  with  the  absolute  right  appertain- 
ing to  an  estate  in  tail  or  in  fee  (c),^  If  the  grant  be  upon  con- 
dition that  the  grantee  shall  not  commit  waste,  or  not  take  the 
profits,  or  his  wife  not  haveher  dower,  or  the  husband  his  curtesy, 
the  condition  is  repugnant  and  void,  for  these  rights  are  insepa- 
rable from  an  estate  in  fee  (d).  Nor  could  a  tenant  in  tail,  though 
his  estate  was  originally  intended  as  a  perpetuity,  be  restrained 
by  any  proviso  in  the  deed  creating  the  estate,  from  suffering 
a  common  recovery  (e).  Such  restraints  were  held  by  Lord  Coke 
to  be  absurd,  and  repugnant  to  reason,  and  to  "the  freedom  and 
liberty  of  freemen."  The  maxim  which  he  cites,  contains  a  just 
and  enlightened  principle,  worthy  of  the  spirit  of  the  English 
law  in  in  the  best  ages  of  English  freedom;  iniquum  est  ingenuis 

(a)  Rolfe  V.  Harris,  2  Price's  Exch.  Rep.  207,  note.  Bracebridge  v.  Buck- 
ley, ibid.  200.  City  Bank  v.  Smith,  3  GUI.  &  Johns.  265.  Jeremy's  Eq.  Jur. 
475. 

(b)  18  Ves.  56. 

(c)  In  a  bequest  to  a  daughter,  with  a  proviso,  that  if  she  attempted  to  sell 
or  dispose  of  it,  it»fibould  be  void,  the  restriction  was  held  to  be  void.  New- 
ton V.  Jieid,  4  Simons'  Rep.  141. 

(d)  Mildway's  case,  6  Co.  40.  LiH.  sec.  360.  Co.  Liif.  206,  b.  223,  a. 
Stukeley  v.  Butler,  Hob.  168.     I^rd  Keuyon,  8  Term  Rep.  61. 

(e)  Mary  Portington's  case,  10  Co.  42,  a. 

^  How  far  a  condition  against  an  alienation  limited  inpointof  time  is  good 
on  a  gift  in  fee  is  not  clear  from  the  authorities.  In  Mandlebaum  t).  McDon- 
nell, 29  Mich.  78,  every  such  condition  is  declared  to  be  bad,  because  the 
grantor  retains  no  reversion;  and  so  in  Ware  v.  Cann,  10  B.  &  C.  433;  contra, 
Stewart  v.  Brady,  3  Bush.  623;  Langdon  v.  Ingram,  28  lud.  360. 
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hominibus  non  esse  liberam  rerum  suarum  alienationem  (a).  If, 
however,  a  restraint  upon  alienation  be  confined  to  an  individual 
named,  to  whom  the  grant  is  not  to  be  made,  it  is  said  by  very 
high  authority  {h)  to  be  a  valid  condition.  But  this  case  falls 
within  the  general  principle,  and  it  may  be  very  questionable 
whether  such  a  condition  would  be  good  at  this  day.  In 
Newkirk  v.  Neivkirk  (c),  the  *  court  looked  with  a  hostile  [  *  132  ] 
eye  upon  all  restraints  upon  the  free  exercise  of  the  in- 
herent right  of  alienation  belonging  to  estates  in  fee;  and  a  de- 
vise of  lands  to  the  testator's  children,  in  case  they  continued  to 
inhabit  the  town  of  Hurley,  otherwise  not,  was  considered  to  be 
unreasonable,  and  repugnant  to  the  nature  of  the  estate. 

If  it  be  doubtful  whether  a  clause  in  a  deed  be  a  covenant  or  a 
condition,  the  courts  will  incline  against  the  latter  construction; 
for  a  covenant  is  far  preferable  to  the  tenant.  If  a  condition  be 
broken,  the  landlord  may  indulge  his  caprice,  and  even  malice, 
against  the  tenant,  without  any  certain  relief  ;  but  equity  will 
not  enforce  a  covenant  embracing  a  hard  bargain;  and,  at  law, 
there  can  be  no  damages  without  an  injury  (d).  Whether  the 
words  amount  to  a  condition,  or  a  limitation,  or  a  covenant,  may 
be  matter  of  construction,  depending  on  the  contract.  The  inten- 
tion of  the  party  to  the  instrument,  when  clearly  ascertained,  is 
of  controlling  efficacy;  though  conditions  and  limitations  are  not 
readily  to  be  raised  by  mere  inference  and  argument  (e).  The 
distinctions  on  this  subject  are  extremely  subtle  and  artificial; 
and  the  construction  of  a  deed,  as  to  its  operation  andBfiPect,  will, 
after  all,  depend  less  upon  artificial  rules  that  upon  the 
application  of  good  sense  and  *sound  equity  to  the  ob-  [  *  133  ] 
ject  and  spirit  of  the  contract  in  the  given  case.     A  ten- 

(a)  Co.  Litt  2-23,  a. 

(h)  Lift.  sec.  361.     Co.  Litt.  223. 

(c)  2  Caines'  R,p.  345. 

{(1)  Best,  Ch.  J.,  in  Doe  v.  Phillips,  9  Moore's  Rep.  46.  If  words,  both  of 
covenant  and  condition.  })e  nsed  in  the  same  instrument,  both  are  allowed  to 
operate.     Bayley,  J.,  in  Doe  v.  Watt,  8  Barmo.  <&  Cress.  308. 

(e)  Pembroke  v.  Berkley.  Moore,  706.  Cro.  Eliz.  384.  Arsnment  of  Pol- 
lexfen.  in  Carpenter  v.  Smith,  Pollex.  Rep.  70.  The  words  usually  employed 
in  creatinjz;  a  condition  are,  upon  condition  ;  and  this,  says  Lord  Coke,  is  the 
most  appropriate  expression  ;  or  the  words  may  be.  so  that;  provided ;  if  it 
shall  Jiappcn,  &c.  The  apt  words  of  limitaticm  are.  while;  so  lonf/ as ;  until; 
during,  &c,  The  words,  provided  always,  may.  under  the  circumstances,  be 
taken  as  a  condition,  or  as  a  limitation,  and  .sometimes  as  a  covenant.  Litt. 
sec.  325—330.  Co.  Litt.  203,  a.  b.  Mary  Portington's  case.  10  Co.  41,  b.  42, 
a.     Lord  Cromwell's  case,  2  Co.  69.     Bacon  s  Ahr.  tit.  Conditions,  H. 
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der  of  performance  at  the  day  will  save  a  condition;  and  if  the 
tender  be  refused,  the  land  may  be  discharged,  as  in  the  case  of 
a  mortgage,  while  the  debt  remains  ( a).^° 

(a)  Litt.  sec.  338.  Co.  Litt.  209,  b.  Jackson  v.  Crafts,  18  Johns.  Eep.  110. 
Swett  V.  Horn,  1  Adams'  N.  H.  Bep.  332. 

^^  A  condition  defeats  the  estate  to  which  it  is  annexed  only  at  the  elec- 
tion of  him  who  has  the  right  to  enforce  it.  Notwithstanding  its  breach,  the 
estate,  if  it  is  a  freehold,  can  be  defeated  only  by  an  entry  made,  and  until 
that  is  done  it  loses  none  of  its  original  qualities.  Warner  v.  Bennett,  31 
Conn.  4?7;  Hubbard  v.  Hubbard,  97  Mass.  188;  Tallman  v.  Snow,  35  Me.  342; 
Phelps  V.  Chesson,  12  Iredell,  194. 
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LECTURE  LVIII. 

OF  THE  LAW  OF  MORTGAGE. 

A  MORTGAGE  is  the  conveyance  of  an  estate,  by  way  of  pledge 
for  the  security  of  debt,  and  to  become  void  on  payment  of  it. 
The  legal  ownership  is  vested  in  the  creditor;  but,  in  equity,  the 
mortgagor  remains  the  actual  owner,  until  he  is  debarred  by  his 
own  default,  or  by  judicial  decree.^ 

There  is  no  branch  of  the  law  of  real  property  which  embraces 
a  greater  variety  of  important  interests,  or  which  is  of  more  prac- 
tical application.  The  different,  and  even  conflicting  views, 
which  were  taken  of  the  subject,  by  the  courts  of  law  and  of 
equity,  have  given  an  abstruse  and  shifting  character  to  the  doc- 
trine of  mortgages.  But  the  liberal  minds  and  enlarged  policy 
of  such  judges  as  Hardwicke  and  Mansfield,  gave  expansion  to 
principles,  tested  their  soundness,  dispersed  anomalies,  and  ap- 
proximated the  law  of  the  different  tribunals  on  this  as  well  as  on 
other  heads  of  jurisprudence.  The  law  of  mortgage,  under  the 
process  of  forensic  reasonings,  has  now  become  firmly  established 
on  the  most  rational  foundations. 

In  the  examination  of  so  extensive  a  title,  I  shall  endeavour  to 
take  a  just  and  accurate,  though  it  must  necessarily  be  only  a 
very  general  view  of  the  subject,  under  the  following  heads  : 
I.  Of  the  general  nature  of  mortgages.  ^ 

11.  Of  the  mortgagor's  estate  and  equity  of  redemption. 

III.  Of  the  estate  and  rights  of  the  mortgagee. 

IV.  Of  foreclosure. 

I.  Of  the  general  nature  of  mortgages. 

( 1. )  Different  kinds  of  mortgages. 

The  English  law  of  mortgages  appears  to  have  been  borrowed, 

^  A  mortgage  is  one  thing  at  law  and  another  in  equity;  at  law  it  is  an 
estate,  and  in  equity,  it  is  only  a  security,  for  a  deht.  The  courts  of  law  have 
so  far  adopted  the  principles  of  equity  that  they  allow  the  mortgagee  to  have 
the  legal  title  only  for  the  purposes  of  securing  his  equitable  rights.  Equity 
regards  the  title  to  the  mortgaged  property  to  be  in  the  mortgagor  for  every 
purpose  as  regards  third  parties.  Timms  v.  Shannon,  19  Md.  296;  Clark  v. 
Raybum,  1  Kansas,  281 ;  Barnard  v.  Eaton,  2  Cush.  294. 
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in  a  great  degree,  from  the  civil  law;  and  the  Roman  hypotheca 
corresponded  very  closely  with  the  description  of  a  mortgage  in 
our  law.  The  land  was  retained  by  the  debtor,  and  the  creditor 
was  entitled  to  his  actio  hypothecaria,  to  obtain  possession  of  the 
pledge,  when  the  debtor  was  in  default;  and  the  debtor  had  his 
action  to  regain  possession,  when  the  debt  was  paid,  or  satisfied 
out  of  the  profits,  and  he  might  redeem  at  any  time  before  a 
sale  (a).  The  use  of  mortgages  is  founded  on  the  wants  and 
convenience  of  mankind,  and  would  naturally  follow  the  progress 
of  order,  civilization,  and  commerce.  In  the  time  of  Glanville, 
the  mortgage  of  lands,  as  security  for  a  loan,  was  in  use,  though, 
during  the  feudal  ages,  it  was  doubtless  under  the  same  check 
with  the  more  absolute  alienation  of  the  fee;  and  both  the  alien- 
ation and  the  mortgage  of  land  were  permitted  only 
[*137]  with  the  concurrence  *of  the  lord  (6).  The  English 
books  distinguished  between  a  vadium  vivum  and  va- 
dium mortuum.  The  first  is  when  the  creditor  takes  the  estate 
to  hold  and  enjoy  it,  without  any  limited  time  for  redemption,  and 
until  he  repays  himself  out  of  the  rents  and  profits.  In  that  case, 
the  land  survives  the  debt;  and  when  the  debt  is  discharged,  the 
land,  by  right  of  reverter,  returns  to  the  original  owner.     In  the 

(a)  Mr.  Butler  is  of  opinion,  that  mortgages  were  introduced  less  upon  the 
model  of  the  lloTnan  pignus  or  hypotheca,  than  upon  the  common  law  doctrine 
of  conditions.  But,  upon  a  view  of  the  Roman  hypotheca,  it  is  impossihle  to 
withhold  our  belief,  that  the  English  law  of  mortgages,  taken  in  its  most 
comprehensive  sense,  was  essentially  borrowed  from  the  civil  law.  Thus, 
in  the  Roman  law,  the  mortgage  could  be  held  as  a  security  for  further  ad- 
vances; (Corfp,  8,  27,  1,)  and  a  covenant  that  the  mortgage  should  be  for- 
feited absolutely  on  a  default,  was  void.  Code,  8,  35,  3.  So,  a  mortgagor 
was  entitled  to  due  notice  and  opportunity  to  redeem,  before  his  right  was 
extinguished;  and  the  pledge  could  not  be  sold,  without  a  protracted  notice, 
or  a  judicial  decree.  Code,  8,  28.  4.  Ibid.  34.  3,  sec.  1.  The  mortgagee 
was  allowed  to  tack  subsequent  debts,  in  the  case  of  the  mortgagor  seeking  re- 
demption, though  this  was  not  permitted  to  the  extent  of  impairing  the 
rights  of  intermediate  encumbrancers.  Dig.  20,  4,  3.  Ibid.  20,  4,  20.  Code, 
8,  27,  1.  See  Story'' h  Comm.  on  Eq.  Jurisprudence,  vol.  ii.  27(5,  note.  The 
analogy  might  be  traced  in  other  important  particulars.  See  Pothier\^  Pan- 
dectx  Justiniancfe,  lib.  27,  and  Diet,  du  DigeM,  par  Thevhiote  Dcssanles,  tit. 
Hypothrque  passim.  In  Doctor  Brown\s  View  of  the  Civil  Law,  vol.  i.  200 — 210, 
the  general  features  of  similitude  between  the.  Roman  hypotheca  and  the 
English  mortgage,  are  strongly  delineated.  In  Burgees  Comm.  on  Colonial  and 
Foreign  Laws,  vol.  ii.  104 — 21fi.  there  is  a  full  and  instructive  view  of  the 
law  of  mortgages,  under  the  Roman  civil  law,  and  the  law  of  those  modern 
nations  which  have  adopted  the  civil  law;  and  such  a  view  gives  us  a  pro- 
found impression  of  the  wisdom,  refinement,  and  justice  of  the  property  re- 
gulations of  the  Roman  law. 

(6)  C,lanville,\\h.  10,  c.  0.  NuUi  liceat  feudum  vcndere  vel  ])ignorarc  sine 
permisaione  illius  domini.     Feud.  lib.  2,  tit.  55. 
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other  kind  of  mortgage,  the  fee  passed  to  the  creditor,  subject  to 
the  condition  of  being  defeated,  and  the  title  of  the  debtor  to 
be  resumed,  on  his  discharging  the  debt  at  the  day  limited  for 
payment;  and  if  he  did  not,  then  the  land  was  lost,  and  became 
dead  to  him  for  ever  (a).  This  latter  kind  of  mortgage  is  the 
one  which  is  generally  in  use  in  this  country.  The  Welsh  mort- 
gages, which  are  very  frequently  mentioned  in  the  English  books, 
though  they  have  now  entirely  gone  out  of  use,  resembled  the 
vivum  vadium  of  Coke,  or  the  mortuum  vadium  of  Glanville; 
for  though  in  them  the  rents  and  profits  were  a  substitute  for  the 
interest,  and  the  land  was  to  be  held  until  the  mortgagor  re- 
funded the  principal ;  yet,  if  the  value  of  the  rents  and  profits 
was  excessive,  equity  would,  notwithstanding  any  agreement  to 
the  contrary,  decree  an  account  (6).^ 

(«>  Co.  Litt.  205,  a.     2  Blacks.  Comm.  157. 

{!))  Fulthrope  v.  Foster,  1  Vern.  47(5.  The  Welsh  mortgage,  under  its 
strict  contract,  without  any  mitigation  of  its  severity  in  equity,  was  analo- 
gous to  the  contract  termed  antichresis  in  the  Roman  law.  Dig.  20.  1,  11.  1. 
It  was  likewise  analogous  to  the  mortgage  of  lands  in  the  age  of  Glanville; 
aifft  he  gives  to  a  mortgage,  by  which  the  creditor  was  to  receive  the  rents 
and  profits  during  the  detention  of  the  debt,  without  account,  and  without 
applying  them  to  reduce  it,  the  name  of  mortuum  vadium.  It  vvas  a  hard  and 
unconscientious,  but  lawful  contract;  and  Glanville,  with  primeval  frank- 
ness and  simplicity,  does  not  scruple  to  coudemn  it  as  unjust,  while  he  ad- 
mits it  to  be  lawful;  injustaestetinhonesta.  Glan.  lib.  10,  c.  6,  8.  The  French 
Code  Civil,  No.  2085,  has  adopted  the  Roman  antichresis,  with  this  mitigation, 
that  the  rents  and  profits  are  to  be  applied  to  keep  down  the  interest,  and 
the  surplus,  if  any,  to  extinguish  the  principal.  Under  the  Civil  Code  of 
Louisiana,  taken  from  the  Code  Napoleon,  there  are  two  kinds  of  pledges, 
the  pawn,  when  a  movable,  is  given  as  a  security,  and  the  antichresis  when 
the  security  given  consists  in  immovables,  or  real  estate.  Under  the  latter 
the  creditor  acquires  the  light  to  take  the  rents  and  profits  of  the  land,  and 
to  credit,  annually,  the  same  to  the  interest,  and  the  surplus  to  the  principal 
of  the  debt,  and  is  lx)und  to  keep  the  estate  in  repair,  and  to  pay  the  taxes. 
Upon  default  upon  the  part  of  the  debtor,  the  creditor  may  prosecute  the 
debtor,  and  obtain  a  decree  for  selling  the  land  pledged.  Civil  Code,  art. 
3143—3148.  Livingston  v.  Story,  11  Peters,  351.  Judge  Rufiin.  in  Poin- 
dexter  v.  M'Cannon,  1  Bad.  tO  Dcv.  Eq.  Cas.  N.  C.  377,  speaks  in  indignant 

'•'In  the  time  of  Littleton  a  mortgage  had  become  a  species  of  estate  upon 
condition.  The  land  was  conveyed  usually  by  feoffment,  by  the  debtor  to 
the  creditor,  subject  to  the  condition  that  if  the  loan  was  repaid  on  a  certain 
day  the  debtor  might  re-enter  If  the  debtor  failed  to  repay  the  money  in 
the  stipulated  time,  the  law  refused  to  regard  the  fact  that  the  real  intention 
of  the  transaction  was  that  the  land  should  be  held  by  the  creditor  merely 
avS  security  for  his  loan,  and  enforced  with  all  their  strictness  the  rules  relat- 
ing to  estate  upon  the  condition,  and  after  the  default  the  estate  vested  ab- 
solutely in  the  creditor. 

When  the  jurisdiction  of  the  chancellor  was  firmly  established,  equity 
regarded  the  duties  of  the  mortgagor  and  mortgagee  in  a  different  light. 
And  in  the  United  States,  and  in  England  since  November  1  1875,  when  the 
rules  of  equity  and  those  of  common  law  came  in  conflict,  those  of  equity 
are  regarded  as  paramout. 
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[  *  138  ]       *(2. )   Of  the  pledge  and  mortgage  of  chattels. 

There  is  a  material  distinction  also  to  be  noticed  be- 
tween a  pledge  and  a  mortgage.  A  pledge,  or  pawn,  is  a  de- 
posit of  goods  redeemable  on  certain  terms,  and  either  with 
or  without  a  fixed  period  for  redemption.  Delivery  accompanies 
a  pledge,  and  is  essential  to  its  validity.^  The  general  property 
does  not  pass,  as  in  the  case  of  a  mortgage,  and  the  pawnee  has 
only  a  special  property  (a).  If  no  time  of  redemption  be  fixed 
by  the  contract,  the  pawnor  may  redeem  at  any  time;  and  though 
a  day  of  payment  be  fixed,  he  may  redeem  after  the  day.  He  has 
his  whole  lifetime  to  redeem,  provided  the  pawnee  does  not  call 
upon  him  to  redeem,  as  he  has  a  right  to  do  at  any  time,  in  his 
discretion,  if  no  time  for  redemption  be  fixed;  and  if  no  such 
call  be  made,  the  representatives  of  the  pawnor  may  redeem  after 
his  death  (6).  As  early  as  the  time  of  Glanville,  these  just  and 
plain  principles  of  the  law  of  pledges  were  essentially  recognized; 
and  it  was  declared,  that  if  the  pledge  was  not  redeemed  by  tha 
time  appointed,  the  creditor  might  have  recourse  to  the  law,  and 
compel  the  pawnor  to  redeem  by  a  given  day,  or  be  forever  fore- 
closed and  barred  of  his  right.  And  if  no  time  of  redemption 
was  fixed,  the  creditor  might  call  upon  the  debtor  at  any  time, 
by  legal  process,  to  redeem  or  lose  his  pledge  (c).*     The  distinc- 

terms  of  the  vadium  vimim  :  "No  mortgagee  or  mortgagor  ever  yet  made  a 
contract,  upon  which  the  possession  was  to  change  immediately,  unless  it 
were  the  veriest  grinding  bargain  that  could  be  driven  with  a  distressed  man, 
who  had  no  way  to  turn." 

(a)  In  the  Roman  law,  the  pignus,  pledge,  or  pawn,  answered  to  a  pledge 
of  movables  in  the  common  law,  and  possession  was  requisite.  But  the 
hypotheca  answered  to  a  mortgage  of  real  estate,,  where  the  title  to  the  thing 
might  be  acquired  without  possession.  Imt.  4,  6,  7.  Dig.  13,  7,  35.  Vide 
aupra,  vol.  ii.  577. 

ih)  Bro.  Ahr.  tit.  Pledges,  pi.  20,  tit.  Trespass,  pi.  271.  Burnet,  J.,  in 
Jlvall  V.  Rowley,  2  Ves.  358,  359.  Mores  v.  Gorham,  OweiVs  Rep.  123.  Rat- 
cliff  V.  Davis,  1  BulsL  29.  Oro.  Jac.  244.  Yelv.  178,  S.  C.  Com.  Dig.  tit. 
Mortgage  by  Pledge  of  Goods,  b.  Demaudray  v.  Metcalf,  Prec.  in  Ch.  419. 
Vanderzee  v.  Willis,  3  Bro.  21.     Perry  v.  Craig,  3  Missouri  Rep.  51 G. 

(c)  Glanville,  lib.  10,  c.  6,  8. 

^  No  right  of  property  or  lien  in  the  thing  pledged  passes  to  an  assignee  of 
u,  debt,  unless  the  assignment  of  the  debt,  intended  to  be  secured  by  the 
pledge,  be  accompanied  with  a  delivery  of  such  pledge  to  the  assignee. 
Johnson  r.  Smith,  11  Humph.  396. 

*  Where  goods  are  pledged  and  there  is  no  time  named  for  redemption,  it 
is  said,  as  stated  above,  that  the  pledgor  has  his  whole  life  in  which  to  redeem, 
ilatcliff  V.  Davis,  1  Bulstr.  29.  But  the  better  opinion  now  seems  to  be  that 
the  pawnee  has  a  right  upon  request  to  insist  upon  a  ])rompt  fulfilment  of 
the  engagement,  and  if  the  pawnor  refuses  or  neglects  to  {!omi)ly,  the  pawnee 
may  upon  due  notice  ))eing  given,  require  the  ])awu  to  be  sold.  (Jarlick  v. 
James,  12  Johns.  146;  Cortelyon  v.  Lansing,  2  Cain.  Caaesin  Error.  200. 

162 


Lee.  LVIII.]  OF  REAL  PROPERTY.  *  139 

tion  between  a  pawn  and  mortgage  of  chattels  is  equally  well 
settled  in  the  English  and  in  the  American  law;  and  a  mortgage 
of  goods  differs  from  a  pledge  or  pawn  in  this,  that  the  former  is 
a  conveyance  of  the  title  upon  condition,  and  it  becomes  an  abso- 
lute interest  at  law,  if  not  redeemed  by  a  given  time,  and  it  may 
be  valid  in  certain  cases  without  actual  delivery  (a). 
According  to  the  civil  law,  *a  pledge  could  not  be  sold  [  *  139  ] 
without  judicial  sanction,  unless  there  was  a  special 
agreement  to  the  contrary;  and  this  is,  doubtless,  the  law  at  this 
day  in  most  parts  of  Europe.  The  French  Civil  Code  has  adopted 
the  law  of  Constantine,  by  which  even  an  agreement  at  the  time 
of  the  original  contract  of  loan,  that  if  the  debtor  did  not  pay  at 
the  day,  the  pledge  should  be  absolutely  forfeited,  and  become 
the  property  of  the  debtor,  was  declared  to  be  void  (6).  While 
on  this  subject  of  pledges,  it  may  be  proper  further  to  observe, 
that  the  pawnee,  by  bill  in  chancery,  may  bar  the  debtor's  right 
of  redemption,  and  have  the  chattel  sold.  This  has  frequently 
been  done  in  the  case  of  stock,  bonds,  plate,  or  other  personal 
property  pledged  for  the  payment  of  debt  (c).  But  without  any 
bill  to  redeem,  the  creditor,  on  a  pledge  or  mortgage  of  chattels, 
may  sell  at  auction,  on  giving  reasonable  opportunity  to  the 
debtor  to  redeem,  and  apprising  him  of  the  time  and  place  of 
sale;  and  this  is  the  more  convenient  and  usual  practice  (d). 
While  the  debtor's  right  in  the  pledge  remains  unextinguished, 
his  interest  is  liable  to  be  sold  on  execution;  and  the  purchaser, 
like  any  other    purchaser  or   assignee    of   the  interest   of   the 


(a)  The  Master  of  llie  Rolls,  in  Jones  v.  Smith,  2  Ves.  jr.  378.  Powell  on 
Mortgages,  3.  Barrow  r.  Paxton,  5  Johns.  Rep.  258.  Brown  v.  Bement,  8 
ibid.  96.  M'Lean  v.  Walker,  10  ibid.  471.  Garlick  v.  James,  12  ibid.  146. 
Wilde,  J.,  in  2  Pick.  610.  Haven  v.  Law,  2  N.  H.  Rep.  13.  De  Lisle  v. 
Priestman,  1  Brown^s  Penn.  Rep.  176.  Langdon  v.  Buel,  9  Wendell.  80. 
Gifford  1).  Ford,  5  Vermont  Rep.  532. 

ib)  Inst.  lib.  2,  tit.  8,  sec.  1.  Vinii  Com.  h.  t.  Code  8,  35,  3.  Perezius  on 
the  Code,  vol.  ii.  62,  tit.  34,  sec.  4,  5,  p.  63,  sec.  8.  7ie//'.s  Com.  on  the  Lav  of 
Scotla7id,  vol.  ii.  22,  5th  ed.  3Ierlin^8  Repertoire,  art.  Gage.  Code  Civil,  art. 
2078.  Institutes  of  the  Laws  of  Holland,  hy  J.  Vander  Linden,  translated  by 
J.  Henry,  Esq.  180. 

(c)  Kemp  V.  Westbrook,  1  Ves.  278.  Demaudray  v.  Metcalf,  Prec.  in  Ch. 
419.     Vanderzee  v,  Willis,  3  Bro.  21. 

{d)  Tucker  v.  Wilson,  1  P.  Wm.  261.  1  Bro.  P.  C.  494,  edit.  1784.  Lock- 
wood  V.  Ewer,  2  Atk.  303.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  Rep.  100.  John- 
son V.  Varnon,  1  Bailerfs  S.  C.  Rep.  527.  Perry  v.  Craig,  3  Missouri  Rep. 
516.     See  supra,  vol.  ii.  582. 
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pawnor,    succeeds    to    all    his   rights,  and   becomes  entitled   to 

redeem  (a).^ 
[  *  140  ]        *The  law  of  pledges  shows  an  accurate  and  refined 

sense  of  justice;  and  the  wisdom  of  the  provisions  by 
which  the  interests  of  the  debtor  and  creditor  are  equally 
guarded,  is  to  be  traced  to  the  Roman  law,  and  shines  with  al- 
most equal  advantage,  and  with  the  most  attractive  simplicity, 
in  the  pages  of  Glanville. 

It  forms  a  striking  contrast  to  the  common  law  mortgage  of 
the  freehold,  which  was  a  feoffment  upon  condition,  or  the  crea- 
tion of  a  base  or  determinable  fee,  with  a  right  of  reverter  at- 
tached to  it.  The  legal  estate  vested  immediately  in  the  feofPee, 
and  a  mere  right  of  re-entry,  upon  performance  of  the  condition, 
by  payment  of  the  debt  strictly  at  the  day,  remained  with  the 
mortgagor  and  his  heirs,  and  which  right  of  entry  was  neither 
alienable  nor  devisable.  If  the  mortgagor  was  in  default,  the 
condition  was  forfeited,  and  the  estate  became  absolute  in  the 
mortgagee,  without  the  right  or  the  hope  of  redemption  (6).  So 
rigorous  a  doctrine,  and  productive  of  such  forbidding,  and,  as  it 
eventually  proved,  of  such  intolerable  injustice,  naturally  led  to 
exact  and  scrupulous  regulations  concerning  the  time,  mode,  and 
manner  of  p^^rforming  the  condition,  and  they  became  all  im- 
portant to  the  mortgagor.  The  tender  of  the  debt  was  required 
to  be  at  the  time  and  place  prescribed;  and  if  there  was  no  place 
mentioned  in  the  contract,  the  mortgagor  was  bound  to  seek  the 
mortgagee,  and  a  tender  upon  the  land  was  not  sufficient  (c). 
If  there  was  no  time  of  payment  mentioned,  the  mortgagor  had 

(a)  Kemp  v.  Westbrook,  1  Vcs.  278.  New  York  Revised  Statutes,  vol.  ii. 
366,  sec.  20.     See  supra,  vol.  ii.  577 — 585,  on  the  doctrine  of  pledging. 

(6)  Litf.  sec.  332. 

(c)  Co.  Lift.  210,  b. 

^  If  a  right  to  sell  constituted  part  of  the  contract,  it  was,  of  course  obli- 
gatory. But  if  no  such  right  was  provided  for  in  the  contract  and  a  sale  was 
not  expressly  prohibited  it  might  be  made;  and  even  if  prohibited  the 
pledgee  might  after  regular  notice  have  a  right  to  sell  upon  his  default  of 
payment.     Pothier,  Pand.  Lib.  20,  tit.  5,  n.  1—3,  18,  19. 

Justinian  directed  that  if  any  mode  of  selling  was  prescribed  by  the 
parties,  that  should  be  followed ;  and  that,  in  the  absence  of  any  such  stipu- 
lation, the  pawnee  might  sell  after  two  years  from  the  proper  notice  to  the 
party,  or  from  a  judicial  sentence.  The  Code  of  Louisiana  has  adopted  this 
rule.  Code  of  La.  of  1825,  Article  31,  32,  and  see,  Kasch  v.  Creditors,  1  La. 
An.  .31. 

Tlie  modem  nations  of  Continental  Europe,  and  others  using  the  civil  law, 
seem  also  to  have  adopted  it.  Code  Civil  of  France,  art.  2078,  Pothier,  de 
Nantissement,  n.  24,  25,  Ki-sk,  Just.  b.  3,  art.  1,  sec.  33,  2  Bell  Comm.  sec. 
701. 
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bis  whole  lifetime  to  pay,  unless  he  was  quickened  by  a  demand; 
but  if  he  died  before  the  payment,  the  heir  could  not  tender,  and 
save  the  forfeiture,  because  the  time  was  past  (a).^  If,  however 
the  money  was  declared  to  be  payable  by  the  mortgagor  or  his 
heirs,  then  the  tender  might  be  made  by  them  at  any  time  inde- 
finitely after  the  mortgagor's  death,  unless  the  performance  was 
hastened  by  request;  and  if  a  time  for  payment  was  fixed,  and 
the  mortgagor  died  in  the  meantime,  his  heir  might  redeem, 
though  he  was  not  mentioned,  for  he  had  an  interest  in 
the  condition  (6).  *If  the  representatives  of  the  mort-  [  *141  ] 
gagee  were  mentioned  in  the  feoflFment,  whether  they 
were  heirs,  executors,  or  assignees,  the  payment  could  rightfully 
be  made  to  either  of  them  (c).^ 

(3.)   The  defeasance. 

The  condition  upon  which  the  land  is  conveyed  is  usually  in- 
serted in  the  deed  of  conveyance,  but  the  defeasance  may  be  con- 
tained in  a  separate  instrument;  and  if  the  deed  be  absolute  in 
the  first  instance,  and  the  defeasance  be  executed  subsequently, 
it  will  relate  back  to  the  date  of  the  principal  deed,  and  connect 
itself  with  it,  so  as  to  render  it  a  security  in  the  nature  of  a  mort- 
gage. The  essence  of  the  defeasance  is  that  it  defeats  the  prin- 
cipal deed,  and  makes  it  void  if  the  condition  bo  performed.^   In 

(«.)  Litt.  sec.  337. 

(6)  The  Lord  Cromwel's  case,  2  Co.  79.     Litt  sec.  334.     Co.  Litt.  208,  b. 

(c)  Goodell's  case,  5  Co.  95.  Co.  Litt.  210.  This  case  of  Goodell,  and 
Wade's  case,  5  Co.  114,  are  samples  of  the  discussions  on  what  was,  in  the 
time  ot  Lord  Coke,  a  very  momentons  question,  whether  the  absolute  forfei- 
ture of  the  estate  had  or  had  not  been  incurred  by  reason  of  non-payment  at 
the  day.     Such  a  question,  which  would  now  be  only  material  as  to  the 

^  If  a  mortgage  is  payable  at  a  fixed  time,  there  can  be  no  redemption 
until  that  time  arrives.  Moore  v.  Clord,  14  Wis.  213;  Abbe  v.  Goodwin,  7 
Conn.  377;  Brown  i'.  Cole,  14  wSim   427. 

^  In  order  to  sustain  a  bill  to  redeem,  the  plaintiff  must  have  either  the 
mortgagor's  title  or  some  subsisting  interest  under  it.  Rapier  r.  Paper  Co., 
64  Ala.  330;  Powers  v.  Lumber  Co.,  43  Mich,  468;  Chamberlain  r.  Chamber- 
lain, 44  N.  Y.  116.  Generally  any  person  who  has  an  interest  in  the  land, 
and  who  would  be  a  loser  by  a  foreclosure  has  a  right  to  redeem.  Scott  v. 
Henrv,  13  Ark.  112;  Boquet  r.  Coburn,  27  Barb.  230;  Piatt  v.  Squire,12  Met. 
(Ma«s.)  494. 

"^  At  law,  an  absolute  deed  and  separate  defeasance,  or  agreement  torecon- 
vey,  executed  at  the  same  time,  amounts  to  a  mortgage.  Houses  v.  Lamont, 
55  Pa.  St.  311;  Binkman  v.  Jones,  44  Wis.  49H;  Clement  v.  Bennett,  70  Me. 
207;  Sharkey  i\  Sharkey,  47  Mo.  543;  Robinson  v.  Willoughby,  65  N.  C. 
520;  Ogden  v.  Grant,  6  Dana,  476;  Lanahan  ?\  Seai-s,  102  U.  S.  318;  Sims  v. 
Gaines,  64  Ala.  392;  Crassen  v.  Swoveland,  22  Ind.  427;  Murphy  v.  Calley, 
1  Allen,  107;  Hall  v.  Van  Cleve,  Jl  N.  Y.  Leg.  Obs.  281;  Clark  u.  Lyons,  46 
Ga.  202.  Benton  v.  Nicoll,  24  Minn.  221. 
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order,  however,  to  render  the  deed  a  security  against  subsequent 
purchasers  and  mortgagees,  it  is  necessary  that  the  deed  and  de- 
feasance should  be  recorded  together.  An  omission  to  have  the 
defeasance  registered,  would  operate  to  make  the  estate,  which 
was  conditional  between  the  parties,  absolute  against  every  per- 
son but  the  original  parties  and  their  heirs  (a).  The 
[  *  142  ]  practice  of  placing  the  conveyance  in  fee,  and  *the  con- 
dition or  defeasance  which  is  to  qualify  it,  in  separate 
instruments,  is  liable  to  accidents  and  abuse,  and  may  be  produc- 
tive of  injury  to  the  mortgagor;  and  the  court  of  chancery  has 
frequently,  and  very  properly,  discouraged  such  transactions  ( b). 
This  must  more  especially  be  productive  of  hazard  to  the  rights 
of  the  mortgagor,  in  those  states  where  the  powers  of  a  court  of 
equity  are  very  sparingly  conferred,  and  where  the  character  of 
an  instrument  of  defeasance  is  to  be  determined  upon  the  strict 
technical  principles  of  the  common  law,  andmust  take  effect  con- 
currently with  the  deed,  as  part  of  the  one  and  the  same  trans- 
action (c). 

In  equity,  the  character  of  the  conveyance  is  determined  by  the 
clear  and  certain  intention  of  the  parties;  and  any  agreement  in 
the  deed,  or  in  a  separate  instrument,  showing  that  the  parties 
intended  that  the  conveyance  should  operate  as  a  security  for  the 
repayment  of  money,  will  make  it  such,  and  give  to  the  mort- 
gagor the  right  of  redemtion  (d).     A  deed,  absolute  on  the  face 

costs,  was  in  one  of  those  cases  decided,  on  error  from  the  K.  B.,  after  argu- 
ment and  debate  by  all  the  j  udges  of  England. 

(a)  Dey  v.  Dunham,  2  Johns.  Ch.  Rep.  182.  New  York  Bemsed  Statutes,  vol. 
1.  756.  Harrison  v.  The  Trustees  of  Phillips'  Academy,  12  Mass.  Rep.  456. 
Blaney  v.  Bearce,  2  Greenleaf,  132.  The  words  of  the  New  York  statute  are, 
that  if  a  deed  appears,  by  a  separate  instrument,  to  have  been  intended  as  a 
mortgage,  it  shall  be  deemed  a  mortgage;  and  the  grantee  shall  not  derive 
any  advantage  from  the  recording  of  it,  unless  the  defeasance  be  also  recorded, 
and  at  the  same  time.  In  Pennsylvania,  upon  a  similar  point,  it  has  been 
decided,  that  if  the  separate  defeasance  be  not  recorded,  the  absolute  deed 
is  to  be  considered  lus  an  unrecorded  mortgage,  and  postponed,  according  to 
the  rule  in  that  state  in  such  cases,  tx)  a  subsequent  judgment  creditor. 
Friedley  v.  Hamilton,  17  Serf/.  &  Rawle,  70. 

(b)  Lord  Talbot,  in  Cotterell  v.  Purchase,  Cases  temp.  Talbotj  89.  Baker  v. 
Wind,  1  Vca.  160. 

(c)  Lund  ?;.  Lund,  1  N.  H.  Rep.  39.  Bickford  v.  Daniels,  2  ibid.  71.  Run- 
let V.  Otis,  ibid.  167.  Krskine  v.  Townsend,  2  Maax.  Rep.  493.  Kelleran  v. 
Brown,  4  ibid.  443.  Stocking?;.  F'airchild,  5  Pick.  Rep.  181.  Newhall  r.  Burt, 
7  Pink.  157. 

{d)  Taylor  v.  Wold,  5  Masn.  Rep.  109.  Cary  v.  Kawson,  8  ibid.  159.  Wharf 
V.  Howell,  5  liinney,  499.  Menudo  r.  Delaire,  2  Dexmus.  564.  Keed  r. 
Landale,  Hardin^  6.  James  v.  Morey,  2  Cmcen\^  Rep.  246.  Anon.,  2  Hnifw. 
26    Dabney  r.  Green,  4  Hen.  &  Munf.  101.  Thompson*'.  Davenport,  1  Wash. 
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of  it,  and  though  registered  as  a  deed,  will  be  valid  and  effectual 
as  a*  mortgage,  as  between  the  parties,  if  it  was  intended  by  them 
to  be  merely  a  security  for  a  debt,  and  this  would  be  the  case 
though  the  defeasance  was  by  an  agreement  resting  in  parol;  for 
parol  evidence  is  admissible,  to  show  that  an  absolute  deed  was 
intended  as  a  mortgage,  and  that  the  defeasance  has 
been  *  omitted  or  destroyed  by  fraud  or  mistake  (a).^  [  *  143  ] 
When  it  is  once  ascertained  that  the  conveyance  is  to  be 
considered  and  treated  as  a  mortgage,  than  all  the  consequences 
appertaining  in  equity  to  a  mortgage  are  strictly  observed,  and 
the  right  of  redemption  is  regarded  as  an  inseparable  incident  {b).^^ 
An  agreement  at  the  time  of  the  loan,  to  purchase  for  a  given 
price,  in  case  of  default,  is  not  permitted  to  interfere  with  the 
right  of  redemption  (c) ;  though  an  agreement  to  give  the  mort- 
gagee the  right  of  pre-emption,  in  case  of  a  sale,  has  been  as- 
sumed to  be  valid  (d).  But,  at  our  public  sales,  which  always 
take  place  when  the  equity  of  redemption  is  foreclosed,  either  by 
judicial  decree,  or  under  the  operation  of  a  power  to  sell,  no  such 
agreement  could  have  application;  and  it  may  be  questioned 
whether  it  does  not  come  within  the  equity  and  policy  of  the 
general  principle,  which  does  not  permit  agreements  at  the  time 
of  the  loan,  for  a  purchase,  in  case  of  default,  to  be  valid. '^ 

Bep.  125,     Hughes  v.  Edwards,  9  Wheat.  Rep.  489.    Hicks  v.  Hicks,  5  Gill  & 
Johm.  75.     Kelly  v.  Thompson,  7  Watts,  401. 

(a)  Maxwell  v.  Mountacute,  Free,  in  Ch.  526.  Lord  Hardwicke,  in  Dixon 
V.  Parker,  2  Ves.  225.  Marks  v.  Pell,  1  Johns.  Ch.  Bep.  594.  Washburne  v. 
Merrills,  1  Day,  139.  Strong  v.  Stewart,  4  Johns.  Ch.  Bep.  167.  James  v. 
Johnson,  6  ibid.  417.  Clark  v.  Henrj^  2  Coiven''s  Bep.  324.    Murphy  v.  Tripp, 

1  3fonroe\s  Bep.  73.      Slee  v.   Manhatten  Company,  1  Paige,  48.      Hunt  v. 
Admrs.  of  Rousmaniere,  1  Peters^  U.  S.  Bep.  1.  Story,  J.,  in  Taylor  v.  Luther, 

2  Sumner,  232,  and  in  Flagg  v.  Mann,  ibid.  538. 

(b)  Jaquesv.  Weeks,  7  Watts,  261,  S.  P. 

(e)  Bowen  v.  Edwards,  1  Bep.  in  Ch.  117.  Willett  v.  Winnell,  1  Vern.  488. 
But  if  the  agreement  be  subsequent  i^nd  independent,  that  the  grantee  will 
reconvey  upon  repayment  of  the  purchase  money,  it  does  not  convert  the 
first  deed  into  a  mortgage.     Kelly  v.  Thompson,  7  Watts,  401. 

(d)  Orby  V.  Trigg,  3  Eq.  Cas.  Abr.  599,  pi.  24.     9  3Iod.  Bep.  2  S.  C. 

^  An  absolute  deed  with  an  agreement  under  seal  by  the  grantee  promis- 
ing to  reconvey  within  a  certain  time  upon  the  repayment  of  a  sum  of  money, 
will  constitute  a  mortgage,  although  it  is  stipulated  that  if  the  grantor  fails 
to  pay  the  sum  within  the  time,  the  agreement  shall  be  void  and  the  deed 
absolute,  "with  no  right  of  redemption."  Murphy  v.  Callev,  83  Mass.  107; 
Flagg  r.  Mann,  14  Pick.  467:  Woodward  v.  Pickett,  8  Gray,  617. 

^"  Any  arrangement  or  agreement  which  is  an  evasion  of  the  rule,  that 
every  mortgage  is  redeemable  is  also  void.  Tooms  v.  Conset,  3  Ark.  261; 
Vernon  v.  Bethell,  2  Eden,  110. 

"  Lord  Chancellor  Northington  in  Vernon  v.  Bethell.  2  Eden,  110,  said, 
"This  court  is  very  jealous  of  persons  taking  .securities  for  a  loan  and  convert- 
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The  mortgagee  may  contract  subsequently  to  the  mortgage, 
for  the  purchase  or  release  of  the  equity  of  redemption  upon 
fair  terms;  and  yet  no  agreement  for  a  beneficial  interest  out  of 
the  mortgaged  premises,  while  the  mortgage  continues,  is  per- 
mitted to  stand,  if  impeached  in  a  reasonable  time.  The  reason 
is,  that  the  mortgagee,  from  his  situation,  wields  a  very  influen- 
tial motive,  and  he  has  great   advantage  over  the  mortgagor  in 

such  a  transaction  (a).  He  may  become  the  purchaser 
[  *  144  ]  at  the  sale  of  the  *mortgaged  premises  by  the  master 

under  a  decree  (6) ;  and,  in  New  York,  he  is  permitted, 
by  statute,  to  purchase  at  the  sale  under  a  power,  though  be  the 
person  who  sells,  i^rovided  he  acts  fairly,  and  in  good  faith;  and 
in  that  case  no  deed  is  requisite  to  make  his  title  perfect,  but  the 
affidavit  of  the  sale,  when  recorded,  is  sufficient  evidence  of  the 
foreclosure  (c).^'^  Without  such  a  statute  provision,  the  purchase 
would  be  subject  to  the  scrutiny  of  a  court  of  equity,  and  liable 
to  be  impeached,  though  the  purchase  is  defeasible  only  by  the 
cestui  que  trust,  and  not  ipso  facto  void  (d). 

(4.)  Of  conditional  sales  and  covenants  to  pay. 

The  case  of  sale,  with  an  agreement  for  a  repurchase  within  a 

(a)  Wrixon  v.  Cotter,  1  Ridgway,  295.  Austin  v.  Bradley,  2  Day,  466.  Lord 
Redesdale.  in  Hicks  v.  Cooke,  4  Dow,  16. 

(6)  Ex  parte  Marsh,  1  Madd.  Ch.  Rep.  148. 

(e)  New  York  Revised  Statutes,  vol.  ii.  546,  sec.  7,  14. 

(d)  Munroe  v.  Allaire,  cited  in  1  Canes'  Cases  in  Error,  19.  Davone  v.  Fan- 
ning, 2  Johns.  Ch.  Rep.  252.  Downes  v.  Grazebrook,  3  Men'vale,  200.  Slee  v. 
Manhattan  Company,  1  Paige,  48. 


ing  such  securities  into  purchases.  And  therefore  I  take  it  to  be  an  estab- 
lished rule,  that  a  mortgagee  can  never  provide  at  the  time  of  making  the 
loan  for  any  event  or  condition  on  which  the  equity  of  redemption  shall  be 
discharged  and  the  conveyance  absolute.  And  there  is  great  reason  and 
justice  in  this  rule  for  necessitous  and  not  truly  speaking,  free  men,  but  to 
answer  a  present  exigency  will  submit  to  any  terms  that  the  crafty  may  im- 
pose upon  them." 

^■^  When  a  person  borrows  money  upon  the  security  of  his  property,  he  is 
not  allowed  by  any  form  of  words  to  preclude  himself  from  redeeming. 
Pierce  V.  Robinson,  13  Cal.  116;  Cherry  v.  Bowen,  4  Sneeil,  415;  Clark  v. 
Condit,  18  N.  J.  Eq.  358.  A  subsequent  agreement,  that  what  was  origin- 
ally a  mortgage  shall  be  regarded  as  an  absolute  conveyance,  is  also  ojx^n  to 
objections  and  will  not  be  sustained  unless  fairly  made,  and  no  undue  ad- 
vantage has  been  taken.  Henry  v.  Davis,  7  Johns.  40;  Mills  v.  Mill.'',  26 
Conn.  23;  Wright  r.  Bates,  13  Vt.  341. 

If  the  release  of  the  equity  of  redemption  is  made  in  good  faith  and  at 
a  time  subsequent  to  the  taking  of  the  mortgage  and  has  been  made  for  a 
new  and  jidecjuate  consideration  it  will  l>c  sustained.  Odell  v.  Montros.s,  6 
Hun.  155;  Linnell  i'.  Lyford,  72  Me.  280;  Pritcliard  v.  Elton,  38  Conn.  434; 
Green  v.  Butler,  26  Cal.  595. 
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given  time,  is  totally  distinct,  and  not  applicable  to  mortgages. 
Such  conditional  sales  or  defeasible  purchases,  though  narrowly- 
watched,  are  valid,  and  to  be  taken  strictly  as  independent  deal- 
ings between  strangers;  and  the  time  limited. for  the  repurchase 
must  be  precisely  observed,  or  the  vendor's  right  to  reclaim  his 
property  will  be  lost  (a).'"^ 

Property  of  every  kind,  real  and  personal,  which  is  capable  of 
sale,  may  become  the  subject  of  a  mortgage;  quod  emptionem  ven- 
ditionemque  recipit,  etiam  pignorationem  recipere  potest.  It  will, 
consequently,  include  rights  in  reversion  and  remainder,  possi- 
bilities coupled  with  an  interest,  rents  and  franchises;  but  a  mere 
expectancy  as  heir  is  a  naked  possibility,  and  not  an  interest  capa- 
ble of  being  made  the  subject  of  contract  (6). 

If  a  leasehold  estate  be  mortgaged,  it  is  usual  to  take  the  mort- 
gage by  way  of  underlease,  reserving  a  few  days  of  the  original 
term;  and  this  is  done  that  the  mortgagee  may  avoid  being  liable 
for  the  rents  and  covenants  which  run  with  the  land. 
*It  is  now  settled,  that  the  mortgagee  of  the  whole  [  *  145  ] 
term  is  liable  on  these  covenants  even  before  entry;  and 
the  case  of  Eaton  v.  Jaques  (c),  which  had  declared  a  contrary 
doctrine,  after  being  repeatedly  attacked,  was  at  last  entirely  de- 
stroyed as  an  authority  (d).     A  mortgage  is  usually  accompanied 

{(i)  Barrel!  v.  Sabine,  1  Vern.  268.  Endsworth  v.  Griffith,  15  Viner,  468, 
pi.  8.  Longuet  v.  Scawen,  1  Ves.  405.  1  Powell  on  3Iortgages,  138,  note  T. 
If  it  be  doubtful  whether  the  parties  intended  a  mortgage,  or  a  conditional 
sale,  courts  of  equity  incline  to  consider  the  transaction  a  mortgage,  as  more 
benign  in  its  operation.  Poindexter  v.  M'Cannon,  1  I)cv.  Equity  Cases,373. 
The  test  of  the  distinction  is  this;  if  the  relation  of  debtor  and  creditor  re- 
mains, and  a  debt  still  subsists,  it  is  a  mortgage;  but  if  the  debt  be  extin- 
guished by  the  agreement  of  the  parties,  or  the  money  advanced  is  not  by 
way  of  loan,  and  the  grantor  has  the  privilege  of  refunding,  if  he  pleases,  by 
a  given  time,  and  thereby  entitle  himself  to  a  reconveyance,  it  is  a  condi- 
tional sale.  Slee  v.  Manhattan  Company,  1  Paige  Ch.  Rep.  56.  Goodman  v. 
Grierson,  2  Ball  &  B.  274.  Marshall,  Ch.  J.,  in  Conway  v.  Alexander,  7 
Cnmch,  237.  Robinson  v.  Cropsey,  2  Edwards'  V.  C.  Rep.  138.  Flagg  r, 
Mann,  14  Pick.  467.  2  Sumner,  534.  The  court  of  equity  never  relieves  the 
grantor  who  neglects  to  perform  the  condition  on  which  the  privilege  of  re- 
purchasing depended.     Davis  v.  Thomas,  1  Russ.  <&  31.  506. 

(6)  Lord  Eldon,  in  Carleton  v.  Leighton,  3  Merivale.,  667. 

(c)  Doug.  Rep.  455. 

((/)  Williams  v.  Bosanquet,  1  Brod.  <&  Ring.  238.  It  is,  however  said  to  be 
better  for  the  mortgagee  to  take  an  assignment  of  the  whole  time,  than  an 

'^  Whether  a  conveyance  is  a  mortgage  or  a  conditioned  sale  must  be  de- 
termined by  a  consideration  of  the  circumstances  peculiar  to  each  case.  Heath 
V.  Williams,  30  Ind.  495;  Edringtou  v.  Harper,  3  J.  J.  Marsh,  353. 

In  dou])tful  cases  the  courts  will  construe  it  to  be  a  mortgage  rather  than 
a  conditional  sale.  Sears  r.  Dixon.  33  Cal.  326;  King  v.  Newman,  2  Munf. 
40;  Conway  v.  Alexander,  7  Cranch,  218. 
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with  a  bond  for  the  debt  intended  to  be  secured  by  it;  but  a  cov- 
enant for  the  payment  of  the  money,  inserted  in  the  mortgage, 
will  be  sufficient,  and  equally  effectual,  with  us;  though  in  Eng- 
land, upon  a  very  narrow  construction  of  the  statute  of  3  W.  & 
M.,  the  remedy  by  an  action  of  covenant  does  not  lie  against  a 
devisee  (a).  The  covenant  must  be  an  express  one,  for  no  action 
of  covenant  will  lie  on  the  proviso  or  condition  in  the  mortgage; 
and  the  remedy  oi  the  mortgagee  for  non-payment  of  the  money 
according  to  the  proviso,  would  seem  to  be  confined  to  the  land, 
where  the  mortgage  is  without  any  express  covenant  or  separate 
instrument.  The  absence  of  any  bond  or  covenant  to  pay  the 
money,  will  not  make  the  instrument  less  effectual  as  a  mort- 
gage  {by' 

[  *  146  ]       *  ( 5. )   Of  the  power  to  sell 

It  is  usual  to  add  to  the  mortgage  a  power  of  sale  in 

underlease  by  way  of  mortgage;  for  then  the  right  of  renewal  of  the  lease  will 
be  in  him,  1  Powell  on  Mort.  197,  n.  1.  By  the  Neiv  York  Revised  Statutes, 
vol.  i.  739,  lands  held  adversely  may  be  mortgaged,  though  they  cannot  be 
the  subject  of  grant. 

(a)  Wilson  v.  Kimbley,  7  EasVs  Rep.  128. 

[h)  Floyei  v.  Lavington,  1  P.  Wm.  268.  Briscoe  v.  King,  Cro.  Jdc.  281. 
Yelv.  206.  Lord  Hardwicke,  in  Lawley  v.  Hooper,  3  AtTc.  278.  Drummond 
V.  Richards,  2  Munf.  337.  Scott  v.  Fields,  7  Watts,  360.  This  doctrine  has 
been  made  a  statute  provision,  in  the  New  York  Revised  Statutes,  vol.  i.  738, 
sec.  139,  where  it  is  declared,  that  no  mortgage  shall  be  construed  as  imply- 
ing a  covenant  for  the  payment  of  the  money;  and  if  there  be  no  express 
covenant  for  such  payment  in  the  mortgage,  and  no  bond  or  other  separate 
instrument  to  secure  payment,  the  mortgagee's  remedy  is  confined  to  the 
land  mortgaged.  In  Ancaster  v.  Mayes,  1  Bro.  C.  C.  464,  Lord  Thurlow, 
however,  intimated  very  strongly,  that  though  the  mortgage  was  unaccom- 
panied with  either  bond  or  covenant,  yet  that  the  mortgagee  would  have  the 
rights  of  a  simple  contract  creditor,  for  there  was  still  a  debt;  but  the  statute 

^*  In  Conway  v.  Alexander,  7  Cranch,  218,  Chief  Justice-  Marshall  said, 
"  the  form  of  the  deed  is  not,  in  itself,  conclusive  either  way  (as  to  whether 
a  transaction  is  a  mortgage  or  a  conditional  sale).  The  want  of  a  covenant 
to  repay  the  money  is  not  complete  evidence  that  a  conditional  sale  was  in- 
tended, but  is  a  circumstance  of  no  inconsiderable  importance. 

"  If  the  vendee  must  be  restrained  to  his  principal  and  interest,  that  prin- 
cipal and  interest  ought  to  be  secure.  It  is  therefore,  a  necessary  ingredient 
in  a  mortgage,  that  the  mortgagee  should  have  a  remedy  against  the  pei-sou 
of  the  debtor.  If  this  remedy  really  exists,  its  not  being  reserved  in  terms 
will  not  affect  the  case.  But  it  must  exist  in  order  to  justify  a  construction 
which  over-rules  the  express  words  of  the  instrument.  Its  existence,  in  this 
case,  is  certainly  not  to  be  collected  from  the  deed.  There  is  no  acknowl- 
edgement of  a  pre-existing  debt,  nor  any  covenant  for  repayment.  An  action 
at  law  for  the  recovery  of  tlie  money  coi-tainly  would  not  liave  been  sus- 
tain(»d.  and  if,  to  a  bill  in  chancery  praying  a  sale  of  the  premises,  and  a 
decree  for  so  much  money  lus  might  remain  due,  Robert  Alexander  has  an- 
swered that  this  was  a  sale  and  not  a  mortgage,  clear  proof  to  the  contrary 
must  have  been  produced  to  justify  a  decree  against  hin»." 
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case  of  default,  which  enables  the  mortgagee  to  obtain  relief  in  a 
prompt  and  easy  manner,  without  the  expense,  trouble,  formality, 
and  delay  of  foreclosure  by  a  bill  in  equity.  The  vexatious  de- 
lay which  accrues  upon  foreclosure,  arises,  not  only  from  the  dif- 
ficulty of  making  all  proper  persons  parties,  but  chieliy  from  the 
power  that  chancery  assumes  to  enlarge  the  time  for  redemption 
on  a  bill  to  foreclose.  There  are  cases  in  which  the  time  has 
been  enlarged,  and  the  sale  postponed,  again  and  again,  from  six 
months  to  six  months,  to  the  great  annoyance  of  the  mortgagee  (a). 
These  powers  are  found,  in  England,  to  be  so  convenient,  that  they 
are  gaining  ground  very  fast  upon  the  mode  of  foreclosure  by  pro- 
cess in  chancery.  Lord  Eldon  considered  it  to  be  an  extraordi- 
nary power,  of  a  dangerous  nature,  and  one  which  was  unknown 
in  his  early  practice  (6).  He  was  of  opinion,  that  the  power  ought, 
for  greater  safety,  to  be  placed  in  a  third  person,  as  trustee  for 
both  parties;  and  this  appears  to  be  still  a  practice  (c),  though  it 
is  considered  as  rather  unnecessary  and  cumbersome. 
The  mortgagee  *himself,  under  such  a  power,  becomes  [  *  147  ] 
a  trustee  for  the  surplus;  and  if  due  notice  of  the  sale 
under  the  power  be  not  given,  the  sale  may  be  impeached  by  bill 
in  chancery  (d).  The  title  under  the  power  from  the  mortgagee 
himself  is  sufficient  in  law,  and  the  mortgagor  will  not  be  com- 
pelled to  join  in  the  conveyance  (e).^^ 

A  power  given  to  the  mortgagee  to  sell  on  default,  may  be  given 
by  any  person  otherwise  competent  to  mortgage,  of  the  age  of 

in  New  York  has  disregarded  the  suggestion,  and  it  is  in  opposition  to  the 
current  of  authority  and  the  reason  of  the  thing. 

(a)  In  Edwards  v.  Cunliffe,  1  Madd.  Ch.  Rep.  160,  the  usual  order  on  fore- 
closure was,  that  the  mortgagor  pay  in  six  months,  or  stand  foreclosed.  This 
was  afterwards  enlarged  to  six  months  moi«,  then  to  five,  then  to  three,  and 
to  three  again. 

(6)  Koberts  v.  Bozon,  February,  1825.  The  power  to  sell  inserted  in  a 
mortgage,  though  unknown  to  Lord  Eldon  in  his  early  practice,  is  of  a  more 
ancient  date  than  even  the  life  of  Lord  Eldon;  for  we  find  an  instance  of  it 
in  Croft  v.  Powell,  Comyri's  Rep.  603.  It  was  there  insisted  to  be  a  valid 
power;  and  the  court,  without  questioning  its  operation,  decided  the  cause 
on  the  ground  that  the  mortgagee  had  not  conveyed  an  absolute  estate  under 
the  power.  Lord  Eldon's  aversion  to  innovation  has  grown  with  his  growth 
and  breaks  out  on  every  occasion ;  but  who  does  not  revere,  even  in  his  errors, 
the  justuni  et  tenacem  propositi  virum  f 

{(■)  Anon,  6  Madd.  Ch  Rep.  15. 

(d)  Anon,  6  Madd.  Ch.  Rep.  15. 

(e)  Corder  v.  Morgan,  18  Ves.  394. 

^^  The  power  to  sell  may  not  only  be  made  by  an  instrument  separate  from 
the  mortgage,  but  it  may  be  made  to  a  third  person,  instead  ot  to  the  mort- 
gage creditor.  Baldridge  v.  Walton.  1  Mo.  520;  Alexander  v.  Caldwell,  61 
Ala.  543;  Brisbane  v.  Stoughtou,  17  Ohio,  482. 
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twenty-one  years,  though  formerly  in  New  York  he  was  required 
to  be  of  the  age  of  twenty -five;  and  the  power,  before  any  pro- 
ceedings are  had  under  it,  must  be  duly  registered  or  recorded  (a). 
These  powers  fall  under  the  class  of  powers  appendant  or  annexed 
to  the  estate,  and  they  are  powers  coupled  with  an  interest,  and  are 
irrevocable,  and  are  deemed  part  of  the  mortgage  security,  and  vest 
in  any  person,  who,  by  assignment  or  otherwise,  becomes  entitled  to 
the  money  secured  to  be  paid(6).  But  the  power  is  not  divisible,  and 
an  assignment  by  the  mortgagee  of  a  part  of  his  interest  in  the  mort 
gage  debt  and  estate  will  not  carry  with  it  a  corresponding  portion 
of  the  power  (c).  There  may  be  difficult  questions  arising,  as  to 
the  competency  of  persons  to  mortgage,  who  have  only  qualified 
interests  in  the  estate,  or  are  invested  with  beneficial  or  trust 
powers.  But  a  power  to  mortgage  includes  in  it  a  power  to  exe- 
cute a  mortgage,  with  a  power  to  sell  (d);  and  the  better  opinion 
would  seem  to  be,  that  a  power  to  sell  for  the  purpose  of  raising 
money,  will  imply  a  power  to  mortgage,  which  is  a  conditional 
sale,  and  within  the  object  of  the  power  (e).'^     Such  powers  are 

construed  liberally,  in  furtherance  of  the  beneficial 
[  *  148  ]   *object.     A  power  to  appoint  land  has  been  held  to  be 

well  executed,  by  creating  a  charge  upon  it;  and  a  power 
to  charge  will  include  a  power  to  sell  (g).  The  case  falls  within 
the  reason  and  policy  of  the  doctrine,  that  a  trust  to  raise  money 
out  of  the  profits  of  land,  will  include  a  power  to  sell  or  mortgage; 
and  such  a  construction  of  the  power  has  been  long  an  established 

(a)  New  York  Revised  Statutes,  vol.  ii.  545,  sec.  1,  2.  A  notice  of  salennder 
the  pbwer,  must  be  published,  at  least  once  in  each  week,  for  twenty-four 
weeks  successively,  in  a  county  newspaper,  and  by  affixing  the  notice,  for 
the  same  period,  on  the  court  house  door.  Ibid.  sec.  3.  In  Maine,  the  pub- 
lication is  to  be  three  weeks,  either  in  a  county  newspaper,  or  on  the  party, 
and  having  it  recorded.     Act  of  Maine,  1838,  ch.  333. 

(6)  Bergen  v.  Bennett,  1  Caines  Cases  in  Error,  1.  Wilson  v.  Troup.  2 
Cowen's  Rep.  195.  New  York  Revised  Statutes,  vol.  i.  735,  sec.  108.  Ihid.  737, 
sec.  133. 

(c)  Wilson  V.  Tronp,  uh.  sup. 

i^d)  Wilson  v.  Troup,  7  Johns.  Ch.  Rep.  25. 

(e)  1  Powell  on  Mortgages,  61,  a.  ed.  Boston,  1828. 

\g)  Roberts  v.  Dixall,  3  Eq.  Cos.  Ahr.  668,  pi.  19.  Kenworthy  v.  Bat€,  6 
Ves.  793. 

"  A  power  to  sell  and  convey  does  not  confer  a  power  to  mortgage,  and  a 
mortgage  executed  under  a  pow(;r  of  attorney,  authorizing  the  attorney  to 
sell  and  convey  only,  is  void.  Colesburg  r.  Dart,  61  Ga.  620;  Bloomer  r. 
Waldon,  3  Hill,  361;  Morris  v.  Watson,  15  Minn.  212;  Australian  Co  v. 
Monnsey,  4  K.  &  J.  733.  But  the  opposite  appears  to  be  the  law  in  Penn- 
ftylvania.  DuvaPs  Appeal,  38  Pa.  St.  112;  Zanc  v.  Kennedy.  73  Fa.  St.  182; 
Corporation  v.  Wallace,  3  Kawle,  109;  Inslo  r.  Austin.  42  Pa.  St.  257. 
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principle  in  the  court  of  equity  (a).  But  if  the  execution  of  a 
power  be  prescribed  by  a  particular  method,  it  implies,  that  the 
mode  proposed  is  to  be  followed,  and  it  centains  a  negative  upon 
every  other  mode  (6).  This  rule  more  strongly  applies  to  ex- 
tended than  to  restricted  executions  of  powers,  for  omne  magus  hi 
se  minus  continet,  and,  generally,  the  execution  of  a  power  will  be 
good,  though  it  fall«  short  of  the  full  extent  of  the  authority  (c). 
In  respect,  however,  to  the  execution  of  a  power  to  sell  contained 
in  a  mortgage,  the  specitic  directions  usually  contained  in  the 
mortgage,  and  particularly  when  they  are  the  subjectK)f  a  statute 
provision,  will  preclude  all  departure  from  those  directions,  and 
consequently  that  the  power  in  the  mortgage  to  sell  would  not 
include  a  power  to  lease.  It  is  declared  by  statute,  in  New  York, 
that  where  any  formalities  are  directed  by  the  grantor  of  a  power, 
to  be  observed  in  the  execution  of  the  power,  the  observance  of 
them  is  necessary;  and  the  intentions  of  the  grantor  as  to  the  mode, 
time,  and  conditions  of  its  execution,  unless  those  conditions  are 
merely  nominal,  are  to  be  observed  (d). 

(6.)   Mortgage  of  reversionary  terms. 

A  very  vexatious  question  has  been  agitated,  and  has 
distressed  the  English  courts,  from  the  early  case  *of  [*149] 
Graves  v.  Mattison  (e),  down  to  the  recent  decision  in 
Wynter  v.  Bold  (g),  as  to  the  time  at  which  money  provided  for 
children's  portions,  may  be  raised  by  sale,  or  mortgage  of  a  re- 
versionary term.  The  history  of  the  question  is  worthy  of  a  mo- 
ment's attention,  as  a  legal  curiosity,  and  a  sample  of  the  per- 
plexity and  uncertainty  which  complicated  settlements  "  rolled  in 
tangles,"  and  subtle  disputation,  and  eternal  doubts,  will  insen- 
sibly encumber  and  oppress  a  free  and  civilized  system  of  juris- 
prudence. If  nothing  appears  to  gainsay  it,  the  period  at  which 
they  are  to  be  raised  is  presumed  to  have  been  intended  to  be  that 
which  would  be  most  beneficial  to  those  for  whom  the  portions 
were  provided.     If  the  term  for  providing  portions  ceases  to  be 

(a)  Lingon  v.  Foley,  2  Ch.  Cas.  205.  Sheldon  v.  Dormer,  2  Vern.  310. 
Trafford  v.  Ashton,  1  P.  Wm.  415.     Allan  v.  Backhouse,  2  Ves.  <&  Beame,  65. 

(h)  Joy  V.  Gilbert,  2  P.  Win.  13.     Mills  v.  Banks,  3  ibid.  1, 

(c)  Isherwood  v.  Oldknow,  3  3Iaule  <&  Selw.  382.  Sugden  on  Powers,  447, 
449,  2d  London  ed. 

{d)  New  York  Reinscd  Statutes,  vol.  i.  736,  sec.  119,  120,  121. 

(e)  Sir  T.  Jones,  201. 

{g)  1  Simon  &  Stuart,  507. 
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contingent,  and  becomes  a  vested  remainder  in  trustees,  to  raise 
portions  out  of  rents  and  profits  after  the  death  of  the  parents, 
and  payable  to  the  daughters  coming  of  age,  or  marriage,  a  court 
of  equity  has  allowed  a  portion  to  be  raised  by  sale  or  mortgage 
in  the  lifetime  of  the  parents,  subject,  nevertheless,  to  the  life  es- 
tate.  The  parents'  death  is  anticipated,  in  order  to  make  pro- 
vision for  the  children.  The  result  of  the  very  protracted  series 
of  these  discussions  for  one  hundred  and  fifty  years  is,  that  if  an 
estate  be  settled  to  the  use  of  the  father  for  life,  remainder  to  the 
mother  for  life,  remainder  to  the  sons  of  the  marriage  in  strict 
settlement,  and,  in  default  of  such  issue,  with  remainder  to  trus- 
tees to  raise  portions,  and  the  mother  dies  without  male  issue, 
and  leaves  issue  female,  the  term  is  vested  in  remainder  in  trustees, 
and  they  may  sell  or  mortgage  such  a  reversionary  term,  in  the 
lifetime  of  the  surviving  parent,  for  the  purpose  of  raising  the 
portions  unless  the  contingencies  on  which  the  portions  were  to 
become  vested  had  not  happened,  or  there  was  a  manifest  intent 
that  the  term  should  not  be  sold  or  mortgaged  in  the  lifetime  of 

the  parents,  nor  until  it  had  become  vested  in  the  trus- 
[  *  150  ]  tees  in  ^possession  (a).     The  inclination  of  the  court  of 

chancery  has  been  against  raising  portions  out  of  rever- 
sionary terms,  by  sale  or  mortgage,  in  the  lifetime  of  the  parent, 
as  leading  to  a  sacrifice  of  the  interest  of  the  person  in  reversion 
or  remainder;  and  modern  settlements  usually  contain  a  prohibitoiy 
clause  against  it  (6). 

( 7. )   Of  deposit  of  title  deeds. 

A  mortgage  may  arise  in  equity,  out  of  the  transactions  of  the 
parties,  without  any  deed  or  express  contract  for  that  special 
purpose.     It  is  now  well  settled  in  the  English  law,  that  if  the 


(a)  Sir  Joseph  Jekyll,  in  Evelyn  v.  Evelyn,  2  P.  Wm.  661.  14  Vinei;  240. 
pi.  11. 

(6)  See  Coote\<i  Treatise  on  (he  Law  of  Mortgages,  147  -163,  and  1  Poxoell  on 
Mortgages,  74 — 100,  Boston  edit.  1828,  where  the  numerous  cases  on  tliis 
question  are  collected;  and  the  review  of  thein  becomes  a  matter  of  astonish- 
ment, when  we  consider  the  ceaseless  litigation  which  has  vexed  the  courts 
on  such  a  point.  Most  of  the  great  names  which  have  adorned  the  English 
chancery,  from  the  reign  of  Charles  II.,  when  the  first  adjudication  was 
made,  down  to  the  present  day,  have  expressed  an  opinion,  either  for  or 
against  tlie  expediency  and  solidity  of  the  rule.  Such  a  contingent  limita- 
tion to  trustees,  as  the  one  in  the  instance  stated,  would  be  too  remote,  and 
void,  under  the  New  y^ork  Revised  Statutes,  vol.  i.  723,  sec.  14—17;  but  the 
great  point  touching  the  power  to  sell  or  mortgage  tlie  remainder  to  raise 
portions,  may  arise  in  New  York,  as  well  as  elsewhere. 
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debtor  deposits  his  title  deeds  with  a  creditor,  it  is  evidence  of  a 
valid  agreement  for  a  mortgage,  and  amounts  to  an  equitable 
mortgage,  v^hich  is  not  within  the  operation  of  the  statute  of 
frauds.'^  The  earliest  leading  decision  in  support  of  the  doctrine 
of  equitable  mortgages,  by  the  deposit  of  the  muniments  of  title, 
was  that  of  Russel  v.  Russel^  in  1783  (a).  It  was  followed  by 
the  decision  in  Birch  v.  Ellames  (6),  and  the  principle  declared 
is,  that  the  deposit  is  evidence  of  an  agreement  to  make  a  mort- 
gage, which  will  be  carried  into  execution  by  a  court 
*of  equity,  against  the  mortgagor  and  all  who  claim  [  *  151  ] 
under  him,  with  notice,  either  actual  or  constructive,  of 
such  deposit  having  been  made.  Lord  Eldon  and  Sir  William 
Grant,  considered  the  doctrine  as  pernicious,  and  they  generally 
expressed  a  strong  disapprobation  of  it,  as  breaking  in  upon  the 
statute  of  frauds,  and  calling  upon  the  court  to  decide,  upon 
parol  evidence,  what  is  the  meaning  of  the  deposit  (c).  But  the 
decision  in  Russel  v.  Russel  has  withstood  all  the  subsequent  as- 
saults upon  it,  and  the  principle  is  now  deemed  established  in 
the  English  law  (d).  The  decisions  on  this  subject  have,  how- 
ever, shown  a  determined  disposition  to  keep  within  the  letter  of 
the  precedents,  and  not  to  give  the  doctrine  further  extension; 
and  it  is  very  clear,  that  a  mere  parol  agreement  to  make  a  mort- 
gage, or  to  deposit  a  deed  for  that  purpose,  will  not  give  any  title 
in  equity. ^^  There  must  be  an  actual  and  bona  fide  deposit  of  all 
the  title  deeds  with  the  mortgagee  himself,  in  order  to  create  the 

(a)  1  Bro.  269. 

(ft)  2  Anst  427. 

(c)  Ex  parte  Heigh,  11  Ves.  403.  Norris  v.  AVilkinson,  12  ibid.  192.  Ex 
parte  Hooper,  19  ibid.  477. 

{d)  Ex  parte  Whitbread,  19  Ves.  209.  Lord  Ellenborough,  in  Doe  v. 
Hawke,  2  Easfs  Rep.  48G.  Ex  parte  Kensington,  2  Vesey  &  Beame,  79,  Fac- 
tor V.  Philpot,  12  Price,  197.  In  the  case  of  an  equitable  mortgage  given  by 
the  deposit  of  deeds,  the  mortgasee  is  entitled  to  enforce  it  by  bill  and  a 
decree  for  a  sale  of  the  estate;  and  the  mortgagor  is  allowed  six  months  to 
redeem  the  deposited  deeds,  and  pay  the  debt,  whether  the  decree  be  for  a 
sale  or  for  a  strict  foreclosure.  Pain  v.  Smith,  2  Mylne  &  Keeue,  417.  Parker 
V.  Housefield,  ibid.  419. 

^^  The  effect  of  the  deposit  of  the  title  deeds  is  that  the  mortgagor  enters 
into  a  contract  that  the  land  shall  be  liable  for  the  debt,  and  that  he  will 
make  such  a  mortgage  or  conveyance  as  may  be  necessary  to  vest  that  in- 
terest in  the  mortgagee.     Kindersley,  V.  C,  in  Pryce  v.  Bury,   2  Drew.  41. 

^^  In  the  United  States  the  registry  system  dispenses  with  the  necessity  of 
any  production  of  title  deeds,  and  supplies  all  the  evidence  necessary  to  pro- 
tect both  vendor  and  vendee.  The  records  furnish  at  once  a  true  statement 
of  the  present  condition  of  all  legal  rights  to  land.  Probasco  v.  Johnson,  2 
Disney  (Ohio),  96. 
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lien  (a).  Nor  will  such  an  equitable  mortgage  be  of  any  avail 
against  a  subsequent  mortgage,  duly  registered,  without  notice 
of  the  deposit;  and  if  there  be  no  registry,  it  is  the  settled  Eng 
lish  doctrine,  that  the  mere  circumstance  of  leaving  the  title  deeds 
with  the  mortgagor,  is  not,  of  itself,  in  a  case  free  from  fraud, 
sufficient  to  postpone  the  first  mortgagee  to  a  second,  who  takes 
the  title  deeds  with  his  mortgage,  and  without  notice  of  the  first 
mortgage  (6).'* 

(8.)  Equitable  lien  of  vendor. 

The  vendor  of  real  estate  has  a  lien,  under  certain  circum- 
stances, on  the  estate  sold,  for  the  purchase  money.  The  vendee 
becomes  a  trustee  to  the  vendor  for  the  purchase 
[*  152  ]  *  money,  or  so  much  as  remains  unpaid;  and  the  prin- 
ciple is  founded  in  natural  equity,  and  seems  to  be  in- 
herent in  the'English  equity  jurisprudence.  This  equitable  mort- 
gage will  bind  the  vendee  and  his  heirs,  and  volunteers,  and  all 
other  purchasers,  from  the  vendee,  with  notice  of  the  existence  of 
the  vendor's  equity.  Prima  facie  the  ]ien  exists  without  any 
special  agreement  for  that  purpose,  and  it  remains  with  the  pur- 
chaser to  show,  that  from  the  circumstances  of  the  case,  it  results 
that  the  lien  was  not  intended  to  be  reserved,  as  by  the  taking 
other  real  or  personal  security,  or  where  the  object  of  the  sale  was 
not  money,  but  some  collateral  benefit  (c).  In  Mackreth  v.  Sym- 
mons  (d),  Lord  Eldon  discusses  the  subject  at  large,  and  reviews 
all  the  authorities;  and  he  considers  this  doctrine  of  equitable 
liens  to  have  been  borrowed  from  the  text  of  the  civil  law  (e) ;  and 

(a)  Ex  parte  Coombe,  4  Madd.  Bep.  133.  Lucas  v.  Dorrieo,  7  Taunt.  Rep. 
279.  Ex  parte  Coming,  9  Vesey,  115.  Ex  parte  Bulteel,  2  Cox,  243.  Norris 
V.  Wilkinson,  12  Vesey,  192.     Ex  parte  Pearse,  1  Buck.  B.  C.  525. 

(6)  Berry  v.  Mutual  Ins.  Company,  2  Johns.  Ch.  Bep.  603. 

(c)  Chapman  v.  Tanner,  1  Vei'n.  267.  Lord  Hardwicke,  in  Walker  v.  Pres- 
wick,  1  Veaey,  622.  Lord  Eldon,  in  Austin  u.  Halsey,  6  «6iV/.  483.  Sir  William 
Grant,  in  Nairn  "0.  Prowse,  ibid.  759.  Hughes  v.  Kearney,  2  Sch.  <&  Lef.  132. 
Meigs  V.  Dimock,  6  Conn.  Bep.  458.  Stafford  v.  Van  Kensselaer,  9  Cowen\t 
Bep.  316.  Marsh  v.  Turner,  i  Missouri  Bep.  253.  Deiblerv.  Barwick,  4  BlackJ. 
Ind.  Bep.  339. 

{d)  15   Vesey,  329. 

(e)  Dig.  lib.  18,  tit.  1,  1.  19. 

'*In  America  the  doctrine  of  a  mortgage  by  deposit  of  title  deeds  has 
been  adopted  only  to  a  very  limited  extent.  It  may  be  considered  as  gen- 
erally rejected  so  far  as  it  sustains  a  mortgage  upon  a  verbal  promise  in  con- 
nection with  the  deposit  ol'  the  deeds.  Gothard  v.  Flynn,  25  Miss.  58; 
Meador  v.  Meador,  3  Heisk.  562;  Shitz  v.  Diffenbach,  3  Pa.  St.  23:1 
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it  has  been  extensively  recognized  and  adopted  in  these  United 
States  (a).^°  It  has  been  a  question  much  discussed,  as  to  the 
facts  and  circumstances  which  would  amount  to  the  taking  of 
security  from  the  vendee,  so  as  to  destroy  the  existence 
of  the  lien.  In  several  cases  *  it  is  held,  that  taking  a  [  *  153  ] 
bond  from  the  vendee,  for  the  purchase  money,  or  the 
unpaid  part  of  it,  affected  the  vendor's  equity,  as  being  evidence 
that  it  was  waived;  but  the  weight  of  authority,  and  the  better 
opinion  is,  that  taking  a  note,  bond,  or  covenant,  from  the  vendee, 
for  the  payment  of  the  money,  is  not  of  itself  an  act  of  waiver  of  the 
lien,  for  such  instruments  are  only  the  ordinary  evidence  of  the 


(a)  Cole  V.  Scot,  2  Wash.  Rep.  191.  Cox  v.  Fenwick,  3  Bihh.  183.  Garson 
V.  Greeu,  1  Johns.  C/i.  Hep.  3p8.  Fish  v.  Rowland,  1  Paige,  20.  Warner  v. 
Van  Alstyne,  3  ihid.  513.  Bayley  v.  Greenleaf,  7  Wheat.  Rep.  46.  Gilman  r. 
Brown,  1  Mason' a  Rep.  191.  Watson  v.  Wells,  5  Conn.  Rep.  AG'S.  Jackman 
V.  Hallock,  1  HammomVs  Ohio  Rep.  318.  Tierman  v.  Beam,  2  ibid.  383.  Esk- 
ridge  V.  M'Clure,  2  Yergcr^sRep.  84.  Sheratz  yj.  Nicodemus,  7  ihid.  9.  Wynne 
V.  Alston,  1  I)evereux''s  Equity  Cases,  N.  C.  416.  Evans  v.  Goodlet,  1  Black- 
ford^s  hid.  Rep.  246.  Lagow  v.  Badollet,  ibid.  416.  But  this  doctrine  of  an 
equitable  lien  for  the  purchase  money,  has  been  judicially  declared  not  to 
exist  in  Pennsylvania,  after  the  vendor  has  conveyed  the  legal  title,  as 
against  a  subsequent  judgment  creditor,  Kauffelt  v.  Bower,  7  Serg.  &,Baiole, 
64.  Semple  v.  Burd,  ibid.  286.  Megargel  v.  Saul,  3  miarton,  19.  It  is  said, 
also,  not  to  have  been  adopted  in  all  its  extent  in  Connecticut.  Daggett,  J., 
6  Conn.  Rep.  464. 

"^^  About  one-half  of  the  states  recognize  the  doctrine  of  the  vendor's  lien 
for  unpaid  purchase  money.  It  prevails  in  Alabama.  Woods  v.  Sullens,  44 
Ala.  686;  California,  Gallaghers.  Mars,  oOCal.  23;  Colorado,  Francis  v.  Wells, 
2  Col.  660;  Florida,  Wooten  r.  Bellinger,  17  Fla.  289;  Illinois,  Wing?'.  Good- 
man, 7')  Ills.  159;  Indiana,  Deibler  v.  Barwick,  4  Blackf.  339;  Iowa,  Porter 
V.  City,  20  Iowa,  440;  Kentucky,  Tierman  v.  Thurman,  14  B.  Mon.  277;  Mary- 
land, Carr  v.  Hobbs,  11  Md.  285;  Michigan,  Payne r.  Avery,  21  Mich.  524;  3Iin- 
nesota,  Duke  v.  Balme,  16  Minn.  306;  Missouri,  Pratt  v.  Clark,  57  Mo.  189; 
Mississippi^  Pitts  v.  Parker,  44  Miss.  247;  Neiv  Jersey,  Corlies  v.  Rowland,  26 
N.  J.  Eq.  311;  New  York,  Chase  v.  Peck.  21  N.  Y.  581;  Ohio,  Bjush  r.  Kin- 
sley, 14  Ohio,  20;  Oregon,  Pease  v.  Kelly,  3  Ore.  417;  Rhode  Island,  Kent  v. 
Gerhard,  12  R.  I.  92;  Tennessee,  Ross  ??.  Whitson,  6  Yerg.  50;  Texas,  White  u. 
Downs,  40  Texas,  225;  Wisco7isin,  Williard  v.  Reed,  26  Wis.  540. 

The  doctrine  is  rejected  or  not  adopted  in  the  following  states:  Connecti- 
cut,  in  doubt.  Chapman  v.  Beardsly,  31  Conn.  115;  Georgia,  abolished  by 
Statute,  Code,  1873,  sec.  1997;  Kansas,  denied.  Greeno  r.  Barnard,  18  Kan. 
518;  Maine,  rejected.  Gilman  v.  Brown,  1  Mason,  191;  Massaehusett,%  denied. 
Ahrend  v.  Odiorne,  lit-*  Mass.  2^^! ;  Nebraska,  rejected.  Edminister  ?j.  Hig- 
gins,  6  Neb.  265.  Nevi  Hampshire,  its  existence  questioned  in  Arlin  v.  Brown. 
44  N.  H.  102',. North  Carolina,  denied.  Cameron  v.  Mason,  7  Ired.  Eq.  180. 
In  Pennsylvania,  see,  Hie.ster  v.  Green.  48  Pa.  St.  96;  South  Carolina,  denied. 
Wragg  tJ.  Comp.  Gen.  2  Dess.  509;  Vermont,  Abolished  by  Legislature,  St.  of 
1851,  c.  47,  G.  S.  1862,  c.  65,  sec.  33;  Virginia,  abolished,  c.  1873,  c.  115  sec. 
1;  West  Virginia,  abolished,  c.  1870,  c.  75,  sec.  1. 

In  some  of  the  above  states,  if  the  lien  is  expressly  reserved  on  the  face  of 
the  con  veyance  it  is  good. 
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debt  (a)."^  Taking  a  note,  bill,  or  bond,  with  distinct  security,  or 
taking  distinct  security  exclusively  by  itself,  either  in  the  shape  of 
real  or  personal  property,  from  the  vendee,  or  taking  the  responsi- 
bility of  a  third  person,  is  evidence  that  the  seller  did  not  repose 
upon  the  lien,  but  upon  independent  security,  and  it  discharges  the 
lien.  Taking  the  deposit  of  stock  is  also  a  waiver  of  the  lien  (6) ; 
and,  notwithstanding  the  decisions  of  the  Master  of  the  Eolls,  in 
Grant  v.  Mills  (c),  holding,  that  a  bill  of  exchange,  drawn  by 
the  vendee,  and  accepted  by  him  and  his  partner,  did  not  waive 
the  lien;  the  sounder  doctrine,  and  the  higher  authority,  is,  that 
taking  the  responsibility  of  a  third  person  for  the  purchase 
money,  is  taking  security,  and  extinguishes  the  lien  {d)." 

It  h;i8  also  been  decided  by  the  Supreme  Court  of  the  United 

States,  after  a  full  examination  of  the  question,  and  upon  grounds 

that  will  probably  command  general  assent,  that  the  ven- 

[  *154  ]  dor's  lien  cannot  be  retained  against  creditors,  *holding 

under  a  bona  fide   mortgage  or  conveyance  from  the 

vendee,  nor  against  a  subsequent  purchaser  without  notice  (e). 

(a)  Winter  v.  Lord  Anson,  3  Eiissell,  488.  Lagow  v.  Badollet,  1  Black- 
ford^s  Ind.  Bep.  416.  Eskridge  v.  M'Chire,  2  Yerger^s  Rep.  84.  Ross  v. 
Whitson,  6  ibid.  50. 

(6)  Nairn  v.  Prowse,  6  Ves.  752.  Lagow  v.  Badollet,  1  Blackford^s  Ind. 
Bep.  416. 

(c)  2  Ves.  &  Beame,  306. 

(d)  Oilman  v.  Brown,  1  iMason's  Rep.  191.  4  Wheat.  Rep.  255,  S.  C.  Wil- 
liams V.  Roberts,  5  Hammond's  Ohio  Rep.  35.  Eskridge  v.  M'Clure,  2  Yerger''s 
Rep.  84.  In  the  Roman  law,  from  whence  the  doctrine  of  the  vendor's  lien 
is  supposed  to  be  derived,  the  absolute  property  passed  to  the  buyer,  if  the 
seller  took  another  pledge,  or  other  personal  security;  venditaj  vero  res  et 
tradita}  non  aliter  emptori  acquiruntur,  quam  si  is  venditori  pretium  sol- 
verit,  vel  alio  modo  ei  satisfecerit.  reluii  expromissore  aid  pignore  dato.  Inst. 
2,  1,  41.     Hoc  nomine  fidejussor,  hie  intelligi  videtur.      Vinnins  in  Inst.  h.  t. 

(e)  Bayley  v.  Greenleaf,  7  '[Vheat.  Rep.  46;  and,  to  the  same  point,  see 
Roberts  v.  Salisbury.  3  Gill  &  Johns.  425.  Gann  v.  Chester,  5  Yerger^s  Tenn. 
Rep.  205.  The  opinion  in  Wheaton,  is  decidedly  condemned  in  Twelves  v. 
Williams,  3  Wharton,  493.  So,  also,  in  Shirley  v.  Sugar  Refinery,  2  Edw.  V. 
Ch.  Rep.  511,  the  vice-chancellor,  in  New  York,  dissents  from  the  opinion  ot 
the  Supreme  Court  of  the  United  States,  unless  the  conveyance  or  mortgage 
to  the  creditor  be  founded  upon  some  new  consideration  and  without  notice 
of  the  lien,  and  he  refers  to  the  cases  of  Grant  i5.  Mills,  2  Ves.  tO  Bea.  306,  and 
of  ex  parte  Peake,  1  Madd.  Ch.  Rep.  191,  Phil.  ed.     But  those  cases  only  go 

"^^  It  is  considered  as  settled  by  all  the  cases,  that  whenever  the  lien  is 
recognized  at  all,  it  will  not  be  alTectted  by  the  vendor's  taking  a  bond  or 
bill  of  the  vendee.  Trusbody  v.  Jacobson.  2  Cal.  269;  Cox  r.  Fenwicke,  3 
Bibb.  183;  Pinchain  r.  CoUard,  13  Texas,  333;  Fonda  r.  Jones,  47  Miss.  792; 
Bogerton  v.  Champlain,  42  Ills,  57;  Simer  v..  Stein,  29  Md.  112. 

^'^  Any  conduct  which  shows  an  intention  on  the  part  of  the  vendor  to  give 
up  the  lien,  or  which  makes  it  ine(initable  for  him  to  enforce  it,  as  against 
the  vendee  or  third  persons,  will  1k^  a  bar  to  such  assertion.  Scott  v.  Orbison, 
21  Ark.  202;  Carter  f.  Bank,  24  Ala.  37;  Redford   v.  Gibson,  12  Leigh,  332. 
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The  lien  will  prevail,  however,  against  a  judgment  creditor  of  the 
vendor,  intervening  between  the  time  of  the  agreement  to  convey 
and  receipt  of  the  consideration  money,  and  the  actual  convey- 
ance. Under  these  circumstances,  the  vendor  is  justly  considered 
in  the  light  of  a  trustee  for  the  purchaser.  But  in  that  case,  an 
intervening  mortgagee,  or  purchaser  for  a  valuable  consideration, 
and  without  notice,  would  be  preferred  (a).^^ 

II.   Of  the  rights  of  mortgagor. 

( 1, )   His  character  at  law. 

Upon  the  execution  of  a  mortgage,  the  legal  estate  vests  in  the 
raortagee,  subject  to  be  defeated  upop  performance  of  the  condi- 
tion. There  is  usually,  in  English  mortgages,  a  clause  inserted 
in  the  mortgage,  that  until  default  in  payment,  the  mortgagor 


to  establish  the  position,  that  assignees  of  bankrupts  and  insolvents,  take 
the  estate  subject  to  the  existing  equities  against  the  vendee,  and  that  they 
are  in  no  better  condition  than  the  bankrupt,  for  they  come  in  by  operation 
of  law,  and  without  paying  value.  That  point  was,  however,  not  decided 
by  the  supreme  court.  The  court  took  a  distinction  between  an  assignment 
by  a  bankrupt,  under  the  directions  of  a  bankrupt  or  insolvent  act,  and  an 
absolute  conveyance  by  the  vendee  to  bona  fide  creditors  an  purchasers.  As 
the  registry  of  deeds  is  the  policy  and  practice  in  this  country,  I  think  the 
decision  in  Wheaton  is  correct,  and  that  this  latent  equitable  lien  ought  not 
to  prevail  over  bona  fide  purchasers  from  the  vendee  and  for  valuable  consid- 
ation,  and  that  thej^  are  not  bound  to  take  any  notice  of  this  dormant  lien,, 
resting  tor  its  validity  on  the  state  of  the  accounts  between  the  vendee  and 
his  vendor. 

(fl)  Finch  V.  Earl  of  Winchelsea,  1  P.  Wm.  '277.  The  question,  Avhether 
taking  a  bond  or  bill  destroyed  the  lien,  has  been  quite  a  vexed  one  in  the 
books.  In  Fawell  v.  Healis,  Amh.  724,  taking  a  bond  was  considered  to  have 
destroyed  the  lien.  In  Blackburn  v.  Gregson.  1  Bro.  420.  1  Cox,  90,  S.  C, 
the  question  was  raised,  and  left  undecided,  though  Lord  liOUghborough, 
said,  he  had  a  decided  lemcmbrance  of  a  case,  where  it  was  held  that  the 
lien  continued,  although  a  bond  was  given.  In  Winter  r.  Anson,  1  Simon  <& 
Stuarf,  434,  it  was  held,  that  there  was  no  lien  where  the  bond  was  taken 
for  the  purchase  money,  jiayable  at  a  future  day,  with  interest.  It  w;us  de- 
cided to  the  same  effect  in  Wragg  v.  The  Comptroller  General,  2  Dchs.  S.  C. 
Rep.  509.  But  we  have  decisions  directly  to  the  contrary,  in  White  r.  Cassa- 
nove,  1  TLayw.  &  Johns.  106,  and  Cox  r.  Fenwick,  2  Bihh.  183;  and  Mr.  Jus- 
tice Story  also  draws  a  contrary  conclusion,  in  Gilman  v.  Brown.  1  Mason'' s 
Rep.  214;  and  he  considers  a  note,  bond,  or  covenant,  from  the  vendee,  to  be 
consistent  with  the  preservation  of  the  lien.  The  same  opinion  is  given  in 
Kennedy  v.  Woolfolk,  3  Ilayw.  197,  and  in  Fish  v.  Howland,  1  Paige,  20, 
where  this  doctrine  of  lien  is  laid  down  with  comprehensive  accuracy  and 
precision. 

'^^  Chief  Justice  Marshall  in  Bayley  v.  Greenleaf,  7  Wheat.  46,  said,  "to 
the  world  the  vendee  appears  to  hold  the  estate  divested  of  any  trust  what- 
ever, and  credit  is  given  to  him  in  the  confidence  that  the  property  is  his 
own  in  equity,  as  well  as  in  law."  The  lien  is  defeated  by  a  conveyance  by 
the  vendee  to  one  who  purchases  in  good  faith,  and  without  notice  of  the 
lien.  Adams  v.  Buchanan,  49  Mo.  64;  Thurman  v.  Stoddard,  63  Ala.  336; 
Moshier  v.  Meek,  80  Ills.  79. 
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Bhall  retain  possession.  This  was  a  very  ancient  practice,  as 
early  as  tlie  time  of  James  the  First;  and  if  there  be  no  such  ex- 
press agreement  in  the  deed,  it  is  the  general  under- 
[  *  155  ]  standing  of  the  parties,  and,  at  *  this  day,  almost  the 
universal  practice,  founded  on  a  presumed  or  tacit  as- 
sent. Technically  speaking,  the  mortgagor  has,  at  law,  only  a 
mere  tenancy,  and  that  is  subject  to  the  right  of  the  mortagee  to 
enter  immediately,  and  at  his  pleasure,  if  there  be  no  agreement 
to  the  contrary.  He  may,  at  any  time  when  he  pleases,  and  be- 
fore a  default,  put  the  mortgagor  out  of  possession,  by  eject- 
ment, or  other  proper  suit.  This  is  the  English  doctrine,  and  I 
presume  it  prevails  very  extensively  in  the  United  States  (a). 
The  mortgagor  cannot  be  treated  by  the  mortagee  as  a  tres- 
passer, nor  can  his  assignee,  until  the  mortagee  has  regularly 
recovered  possession,  by  writ  of  entry  or  ejectment.  The  mort- 
gagor in  possession  is  considered  to  be  so  with  the  mortgagee's 
assent,  and  is  not  liable  to  be  treated  as  a  trespassor  (&).  The 
mortgagor  is  allowed,  in  New  York,  even  to  sustain  an  action 
of  trespass  against  the  mortgagee,  or  those  claiming  under  him, 
if  he  undertakes  an  entry  while  the  mortgagor  is  in  posses- 
sion (c).  Ifcwas  anciently  held,  that  so  long  as  the  mortgagor 
remained  in  possession,  with  the  acquiescence  of  the  mortgagee, 
and  without  any  covenant  for  the  purpose,  he  was  a  tenant  at 
will  (d).  This  is  also  the  language  very  frequently  used  in  the 
modern  cases;  but  its  accuracy  has  been  questioned,  and  the  pre- 
vailing doctrine  is,  that  he  is  not  a  tenant  at  will,  for  no  rent  is 
reserved;  and  so  long  as  he  pays  his  interest  he  is  not 
[  *  156  ]  accountable,  in  the  character  of  a  receiver,  for  the  *rents. 
The  contract  between  the  parties  is  for  the  payment  of 
interest,  and  not  for  the  payment  of  rent.  He  is  only  a  tenant 
at  will,  sub  modo.     He  is  not  entitled  to  the   emblements,  as 

(a)  Biiller,  J.,  in  Birch  v.  Wright,  1  Term.  Bcp.  378.  Ilockwelli;.  Brad- 
ley, 2  Conn.  Hep.  1.  Blaney  v.  Bearce,  2  Greenleaf,  132.  Erskine  v.  Town- 
send,  2  MoHs.  Rep.  493.  Pareons,  Ch.  J.,  in  Newall  v.  Wright,  3  ibid.  138. 
Colman  v.  Packard,  16  ibid.  39.  Simpson  v.  Aramons,  1  Binney,  176. 
M'Call  V.  Lenox,  9  Serg.  <&  Enwle,  302.  Though  I  should  infer,  from  the 
language  of  the  last  case  cited,  that  the  ejectment  would  not  lie  until  alter  a 
default. 

(6)  See  the  opinion  of  Jackson,  J.,  in  Fitchbnry  Cotton  Man.  Company  w, 
Melven,  15  Mass.  Rep.  268,  and  the  case  of  Wilder  v.  Houghton,  1  Pick.  Rep. 
87. 

(c)  Runyan  v.  Mersereau,  11  Johns.  Rep.  534.  Jackson  v.  Bronsou,  19 
ibid.  325,     Dickenson  v.  .Jackson,  6  Cowen^s  Rep.  147. 

(d)  Powsely  v.  Blackman,  Cro.  Jac.  659. 
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other  tenants  at  will  are;  and  he  is  no  better  than  a  tenant  at 
sufferance,  and  is  not  entitled  to  notice  to  quit  before  an  eject- 
ment can  be  maintained  against  him  (a).  But  whatever  char- 
acter we  may  give  to  themortagor  in  possession  by  sufferance  of 
the  mortgagee,  he  is  still  a  tenant  (h).  He  is  a  tenant,  however, 
under  a  peculiar  relation;  and  he  has  been  said  to  be  a  tenant 
from  year  to  year,  or  at  will,  or  at  sufferance  or  a  quasi  tenant  at 
sufferance,  accorcling  to  the  shifting  circumstances  of  the  case; 
and  perhaps  the  denomination  of  mortgagor  conveys 
distinctly  *  and  precisely  the  qualifications  which  be-  [  *  157  ] 
long  to  his  anomalous  character,  and  is  the  most  ap- 
propriate term  that  can  be  used  (c).^* 

It  IS  the  language  of  thei  English  books,  that  a  mortgagor,  be- 
ing in  the  nature  of  a  tenant  at  will,  has  no  power  to  lease  the 
estate;  and  his  lessee  upon  entry  (but  not  the  mortgagor)  would, 
be  liable  to  be  treated  by  the  mortgagee  as  a  trespasser,  or  dis- 
seisor, or  lessee,  at  his  election.  This  is  supposed  by  Mr.  Coven- 
try to  be  the  better  opinion  {d).     The  lease  of  the  mortgagor  is 

fa)  Keech  v.  Hall,  Dour/.  21.  Moses  v.  Gallimore,  ibid.  279.  Buller,  J., 
in  Birch  v.  Wright,  1  Term  Rep.  383.  Thunder  v.  Belcher,  3  Ea^Vs  Rep.  449. 
Sir  Thomas  Plumer,  in  Christopher  v.  Sparke,  2  Jac.  &  Wallx.  234.  5  Ring. 
Rep.  421.  With  respect  to  notice  to  quit,  the  American  authorities  differ. 
In  Massachusetts,  Connecticut,  and  Pennsylvania,  and  probably  in  other 
states,  the  English  rule  is  followed,  and  the  notice  is  not  requisite.  Rock- 
well V.  Bradley,  2  Conn.  Rep.  1.  Wakeman  v.  Banks,  ibid.  445.  Groton  v. 
Boxborough,  0  3fass.  Rep.  oO.  Duncan,  J.,  in  9  Serg.  <i-  Rawle,  311.  But  in 
New  York,  by  a  series  of  decisions,  notice  to  quit  was  required  before  the 
mortgagor  could  be  treated  as  a  trespasser,  and  subjected  to  an  action  of 
ejectment.  It  was  required,  on  the  ground  of  the  privity  of  estate,  and  the 
relationship  of  landlord  and  tenant,  and  which  is  a  tenancy  at  will  by  im- 
plication; but  the  rule  did  not  apply  to  a  purchaser  from  the  niortgagor,  for 
there  the  privity  had  ceased.  Jackson  v.  Langhhead,  2  Johns.  Rep.  75. 
Jackson  v.  Fuller,  4  ibid.  215.  Jackson  v.  Hopkins,  18  ibid.  487.  By  the 
Neio  York  Revised  Statutes,  vol.  ii.  312,  sec.  57,  all  this  doctrine  of  notice  is 
superseded;  and  the  action  of  ejectment  Itself,  by  a  mortgagee  or  his  assigns 
or  representatives,  abolished.  The  mortagee  is  driven  to  rely  upon  a  special 
contract  for  the  possession,  if  he  wishes  it,  or  to  the  remedy  b}-  foreclosure 
and  sale,  upon  a  default;  and  this  alteration  in  our  local  law  would  appear 
to  be  a  reasonable  provision,  and  a  desirable  improvement.  The  action  of 
ejectment,  not  being  a  final  remedy,  is  vexatious,  and  the  pos.session  under 
it  terminates  naturally  in  a  litigious  matter  of  account,  and  a  deterioration 
of  the  premises.  (6)  Partridge  v.  Bere,  5  Barnw.  &  Aid.  604. 

(c)  Buller,  J.,  in  Birch  v.  Wright,  1  Term  Rep.  383.  SirThamas  Plumer, 
in  Cholmondelly  v.  Clinton.  2  Jac.  &  Walk.  183.  Coote  on  the  Law  of  Mort- 
gage, 327—334.     Coventry's  notes  to  1  Powell,  157,  175,  edit.  Bostcm,  1828. 

(rf)  1  Powell,  159,  note  160—162.  See,  also.  Thunder  v.  Belcher,  3  EasVa 
Rep.  449. 

■^*  The  provision  is  almost  uni\  ersally  inserted  in  mortgages  that  until 
default  in  the  performance  of  the  condition  of  the  deed  the  mortgagor  may 
h^d  the  possession. 

181 


*  158  OF  REAL  PROPERTY.  [Part  VI. 

said  to  amount  to  a  disseisin  of  the  mortgagee,  which  renders  the 
lessee  upon  entry  a  wrong-doer.  But  the  justice  and  good  sense 
of  the  case  is,  that  the  assignee  of  the  mortgagor  is  no  more  a 
trespasser  than  the  mortgagor  himself;  and  the  mortgagor  has  a 
right  to  lease,  sell,  and  in  every  respect  to  deal  with  the  mort- 
gaged premises  as  owner,  so  long  as  he  is  permitted  to  remain  in 
possession,  and  so  long  as  it  is  understood  and  held,  that  every 
person  taking  under  him  takes  subject  to  all  the  rights  of  the 
mortgagee,  unimpaired  and  unafiPected  (a).  Nor  is  he  liable  for 
the  rents;  and  the  mortgagee  must  recover  the  possession  by 
regular  entry,  by  suit,  before  he  can  treat  the  mortgagor,  or  the 
person  holding  under  him,  as  a  trespasser.  This  is  now  the  bet- 
ter, and  the  more  intelligible  American  doctrine;  and  in  New 
York,  in  particular,  since  the  action  of  ejectment  by  the  mort- 
gagee is  abolished,  a  court  of  law  would  seem  to  have  no  juris- 
diction over  the  mortgagee's  interest.  He  is  not  entitled  to  the 
possession,  nor  to  the  rents  and  profits;  and  he  is  turned  over  en- 
tirely to  the  courts  of  equity  (6). 

(2.)  His  Hghts  in  equity. 
[  *  158  ]  *In  ascending  to  the  view  of  a  mortgage  in  the  con- 
templation of  a  court  of  equity,  we  leave  all  these  tech- 
nical scruples  and  difficulties  behind  us.  Not  only  the  original 
severity  of  the  common  law,  treating  the  mortgagor's  interest  as 
resting  upon  the  exact  performance  of  a  condition,  and  holding 
the  forfeiture  or  the  breach  of  a  condition  to  be  absolute,  by  non- 
payment or  tender  at  the  day,  is  entirely  relaxed;  but  the  narrow 
and  precarious  character  of  the  mortgagor  at  law  is  changed, 
under  the  more  enlarged  and  liberal  jurisdictioo  of  the  courts  of 
equity. ^^  Their  influence  has  reached  the  courts  of  law,  and  th^ 
case  of  mortgages  is  one  of  the  most  splendid  instances  in  the 
history  of  our  jurisprudence,  of  the  triumph  of  equitable  princi- 

(a)  In  Chinnery  v.  Blackraan,  3  Doug.  Rep.  391,  Lord  Mansfield  said,  as 
early  as  1784,  that  until  the  mortgagee  takes  possession,  the  mortgagor  is 
owner  to  all  the  world,  and  is  entitled  to  all  the  profits  made. 

(6)  Jaekson,  J.,  in  15  Mass.  Rep.  270.  Parker,  Ch.  J.,  1  Pick.  Rep.  90. 
Duncan,  J.,  9  Serg.  &  Rawle,  311.     New  York  Revised  StatnteSy  vol.  ii.  312. 

"^^  Equity  considers  that  as  the  mortgage,  in  point  of  fact,  is  only  a  pledge 
for  a  debt,  the  payment  of  the  debt,  together  with  a  penalty  for  delay,  in 
other  words,  interest,  ought  to  entitle  the  debtor  to  have  his  property  back 
again.  The  mortgagor's  right  to  redeem  the  property  was  recognized  in 
England  as  early  as  the  reign  of  Queen  Elizabeth.  Langford  v.  Barnard, 
Tothill,  134.     See,  also,  Emanuel  Col.  v.  Evans,  1  Ch.  Kep.  18.  ' 
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pies  over  technical  rules,  and  of  the  homage  which  those  princi- 
ples have  received  by  their  adoption  in  the  courts  of  law.     With- 
out any  prophetic  anticipation,  we  may  well  say,  that  ''returning 
justice   lifts  aloft  her  scale."     The   doctrine,  now  regarded  as  a 
settled  principle,  was  laid  down  in  the  reign  of  Charles  I.,  very 
cautiously,  and  with  a  scrupulousness  of  opinion.     "  The  court 
conceived,  as  it  was  observed  in  chancery,  that,  the  said  lease  be- 
ing but  a  security,  and  the  money  paid,  though  not  at  the  day, 
the  lease  ought  to  be  void  in   equity",  (a).     The   equity  of  re- 
demption grew  in  time  to  be  such  a  favourite  with  the  courts  of 
equity,  and  was  so  highly  cherished  and  protected,  that 
it  became  a  maxim,  *that  "once  a  mortgage  always  a  [  *  159  ] 
mortgage."""     The  object  of  the  rule  is  to  prevent  op- 
pression ;  and  contracts  made  with  the  mortgagor,  to  lessen,  em- 
barrass, or  restrain  the  right  of  redemption,  are  regarded  with 
jealousy,    and   generally    set   aside,    as    dangerous    agreements, 
founded  in  unconscientious  advantages  assumed  over  the  neces- 
sities of  the  mortgagor.     The  doctrine  was  established  by  Lord 
Nottingham,  as  early  as  1(381,  in  Neivcomb  v.  Bonham  (6);    for, 
in  that  case,  the  mortgagor  had  covenanted,  that  if  the  lands  were 
not  redeemed  in  his  lifetime,  they  should   never  be   redeemed; 
but  the  chancellor  held,  that  the  estate  was  redeemable  by  the 
heir,  notwithstanding  the  agreement;  and  though  the  decree  in 
that  case  was  subsequently  reversed,  it  was  upon  special  circum- 
stances, not  affecting  the  principle.     The  same  general  doctrine 
was  pursued  in  Hoicard  v.  Harris  (c),  and  it  pervades  all  the 
subsequent  and  modern  cases  on  the  subject,  both  in  England 
and  in  this  country  (d).^'' 

[a)  Emanuel  College  v.  Evans,Jl  Rep.  inCh.  10.  In  the  case  of  Rosecerrick 
V.  Bartou,  1  Cases  in  Ch.  217,  Sir  Matthew  Hale,  when  Chief  Justice,  showed 
that  he  had  not  risen  above  the  mists  and  prejudices  of  his  age  on  this  sub-  . 
ject,  for  he  complained  very  severely  of  the  growth'oi  equities  of  redemption, 
as  having  been  too  much  favoured,  and  been  carried  too  far.  In  14  Rich.  II., 
the  parliament,  he  said,  W(»uld  not  admit  of  this  equity  of  redemption.  By 
the  growth  of  equity,  the  heart  of  the  common  law  was  eaten  out.  He  com- 
plained that  an  equity  of  redemption  was  transferable  from  one  to  another, 
though  at  common  law  a  feoffment  or  line  would  have  extinguished  it;  he 
declared  he  would  not  favour  the  equity  of  redemption  beyond  existing  pre- 
cedents. 

(b)  1  Verii.  7,  232,  and  2  Vent  364. 
(e)  1   Veni.  190. 

<ij)  In  Seaton  v.  Slade,  7   Vesey,  273,  Lord  Eldon  observed,  that  the  doc- 
^''  Price  V.  Perrie,  2  Freem.  258;  Newcombe  v.  Bonham,  1  Vern.  7;  Willett 
V.  Winnell,  Id.  488;  Bowen  v.  Edwards,  1  Rep.  in  Ch.  222. 

'"  Lord  Hardwicke,  in  Casborue  d.  Scarle,  .^tk.  603,  said  that  the  equity  of 
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The  equity  doctrine  is,  that  the  mortgage  is  a  mere  security 
for  the  debt,  and  only  a  chattel  interest,  and  that  until  a  decree 
of  foreclosure,  the  mortgagor  continues  the  real  owner  of  the  fee. 

The  equity  of  redemption  is  considered  to  be  the  real 
[  *  160]   and  beneficial  estate,  tantamount  to  *the  fee  at  law;  and 

it  is,  accordingly,  held  to  be  descendible  by  inheritance, 
devisable  by  will,  and  alienable  by  deed,  precisely  as  if  it  were  an 
absolute  estate  of  inheritance  at  law  (a).  The  courts  of  law  have, 
also,  by  a  gradual  and  almost  insensible  progress,  adopted  these 
equitable  views  of  the  subject,  which  are  founded  in  justice,  and 
accord  with  the  true  intent  and  inherent  nature  of  every  such 
transaction.  Except  as  against  the  mortgagee,  the  mortgagor, 
while  in  possession,  and  before  foreclosure,  is  regarded  as  the 
real  owner,  and  a  freeholder,  with  the  civil  and  political  rights 
belonging  to  that  character;  whereas  the  mortgagee,  notwith- 
standing the  form  of  the  conveyance,  has  only  a  chattel  interest,  and 
his  mortgage  is  a  mere  security  for  a  debt.  This  is  the  conclu- 
sion to  be  drawn  from  a  view  of  the  English  and  American  au- 
thorities (6).^^     The  equity  of  redemption  is  not  liable,  under  the 

trine  of  the  court  gave  countenance  to  the  strong  declaration  of  Ix)rd  Thur- 
low,  that  no  agreement  of  the  parties  would  alter  the  right  of  redemption.  And, 
as  to  the  recognition  of  the  doctrine  with  us,  see  Jloldridge  r.  Gillespie,  2 
Johns.  Oh.  Rep.  30.  Clark  v.  Henry,  2  Cowen's  Rep.  324.  Wilcox  v.  Morris, 
1  Murphy,  117.  Perkins  v.  Drye,  3  Dana's  Ken.  Rep.  176—178.  In  New- 
combe  V.  Bonham,  1  Vern.  7,  Lord  Nottingham  hold,  that  the  mortgagee 
might  compel  the  mortgagor,  at  any  time,  to  redeem,  or  be  foreclosed,  even 
though  there  was  a  special  agreement  in  the  mortgage  that  the  mortgagor  was  to 
have  his  whole  lifetime  to  re(feem;hnthis  successor,  on  a  rehearing,  (1  Vern. 
232,)  revei-sed  his  decision,  and  held,  that  the  party  had  his  Avhole  lifetime, 
according  to  his  contract;  and  this  last  decree  was  affirmed  in  parliament. 

(a)  Casborne  v.  Scarte,  1  Atk.  603.     2  Jac.  <&  Walk.  190,  n.  S.  C. 

(6)  The  King  v.  St.  Michaels,  Doug.  Rep.  630.  The  King  v.  Edingt<)n,  1 
EasVs  Rep.  288.  Jackson  v.  Willard,  4  Johns.  Rep.  41.  Runyan  v.  Merse- 
reau,  11  ibid.  534.  Huntington  v.  Smith,  4  Conn.  Rep.  235.  Willington  v. 
Gale,  7  Mass.  Rep.  138.  M'Call  v.  Lenox,  9  Serg.  <&  Raivle,  302.  Ford  v. 
Phil  pot,  5  Harr.  &  Johns.  312.     Wilson  v.  Troup,  2  Cowen^s  Rep.  195.     Eaton 

redemption  was  an  estate,  "for  it  may  be  devi.sed,  granted,  or  entailed  with 
remainders,  and  such  entail  and  remainders  may  be  barred  by  fine  and  re- 
covery, and,  therefore,  cannot  be  considered  as  a  mere  right  only,  but  such 
an  estate  whereof  there  may  be  a  .seisin."  This  view  has  been  adopted  in 
the  United  States.  Glass  v.  Ellison,  9  N.  H.  69;  Catlin  v.  Henton,  9  Wis. 
476.     Timms  v.  Shannon,  19  Md.  296. 

'""*  In  the  United  States,  the  natun?  of  the  mortgagor's  interest  is  of  a  legal 
rather  than  an  equitable  character,  at  all  events,  so  far  as  regards  third  per- 
sons. The  mortgagor  may  bring  an  action  to  recover  the  land,  and  his  es- 
tate is  liable  to  dower,  and  may  be  taken  in  execution  for  his  debts.  Jack- 
son V.  Lodge,  36  Cal.  28;  Wilkins  v.  French,  20  Me.  Ill;  Gorham  v.  Arnold, 
22  Mich.  250;  Norwich  v.  Hubbard,  22  Ctonn.  587;  White  v.  Rittenmeyer,  30 
Iowa,  268. 
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English  law,  to  sale  on  executioa  as  real  estate  (a).  It  is  held  to 
bo  equitable  assets,  and  is  marshalled  according  to  equity  princi- 
ples (h).  But,  in  this  country,  the  rule  has  very  extensively  pre- 
vailed, that  an  equity  of  redemption  was  vendible  as  real 
property  on  an  execution  at  law;  and  it  is  also  *charge-  [  *  161  ] 
able  with  the  dower  of  the  wife  of  the  mortgagor  (c).^^ 
On  the  other  hand,  the  estate  of  the  mortgagee,  before  foreclosure, 
or  at  least,  before  entry,  is  not  the  subject  of  execution,  not  even 
though  there  has  been  a  default,  and  the  condition  of  the  mort- 
gage forfeited  (d).  The  English  policy  led  to  an  early  adoption 
of  these  just  and  reasonable  views  of  the  character  of  a  mort- 
gagor; and  it  was  settled  in  the  reign  of  Charles  II.,  that  the  exe- 
cutor, and  not  the  heir  of  the  mortgagee  in  fee,  was  entitled  to 
the  mortgage  money;  for,  as  Lord  Nottingham  observed,  the 
money  first  came  from  the  personal  estate,  and  the  mortgagee's 

V.  Whitin^r  3  Pick.  Rep.  484.  Blaney  v.  Bearce,  2  Greenlenf,  132.  The  growth 
and  consolidation  of  the  American  doctrine,  that  until  foreclosure  the  mort- 
gagor remains  seised  of  the  freehold,  and  that  the  mortgagee  has,  in  effect, 
but  a  chattel  interest,  was  fully  shown  and  ably  illustrated,  by  the  Chief 
Justice  of  Connecticut,  in  Clark  v.  Beach,  6  Conn.  Rep.  142;  and  these  gen- 
eral principles  were  not  questioned  by  the  court. 

(rt)  Lyster  v.  Dolland,  1  Ves.  jun.  431.  Scott  v.  Scholey,  8  EasVsRep.  467. 
Metcalf  r.  Scholey,  5  Bos.  iStPuU.  461. 

[h)  Plunket  V.  Penson,  2  Atk.  290.     1  Ves.  jun.  436,  S.  C. 

(c)  Waters  v.  Stewart,  1  Caines''  Cases  in  Error,  47.  Hobart  v.  Frisbie,  5 
Conn.  Rep.  592.  Ingersoll  v.  Sawyer,  2  Pick.  Rep.  276.  Ford  v.  Philpot,  5 
Harr.  &  Johns.  312.  Carpenter  v.  First  Parish  in  Sutton,  7  Pick.  Rep.  49. 
Collins  &  Hannay  v.  Gibson,  5  Vermont  Rep.  243.  M'Whorter  v.  Huling,  3 
Dana's  Ken.  Rep.  349.  Hunter  v.  Hunter,  1  Walker'' s  Bliss.  Rep.  194.  Garro 
V.  Thompson,  7  Walls,  416.  Revised  Laws  of  3fissouri,  1835,  p.  256.  But  in 
Maryland,  and  in  the  Maryland  part  of  the  District  of  Columbia,  the  wife  of 
the  mortgagor  is  not  entitled  to  dower,  nor  can  the  mortgagor  maintain  tres- 
pass against  the  mortgagee,  nor  is  the  equity  of  redemption  of  the  mortgagor 
liable  to  execution  at  law.  The  rules  of  the  common  law  are  retained.  Van 
Ness  V.  Hyatt,  13  Pelers,  294.  So,  also,  in  New  York  under  the  Revised 
Statutes,  vol.  ii.  368,  on  a  judgment  at  law  for  a  debt  secured  hy  mortgnge,  the 
equity  of  redemption  cannot  be  sold  on  execution  under  that  judgment.  Th(? 
creditor  in  that  case  must  resort  to  a  court  of  equity.  New  Hampshire  would 
appear,  however,  to  form  an  exception  to  the  general  practice  of  selling  an 
equity  of  redemption  on  execution  at  law.  Woodbury,  J.,  in  2  N.  H.  Rep. 
16. 

{d)  Jackson  v.  Willard,  4  Johns.  Rep.  41.  Blanchard  v.  Colburn,  16  Massi. 
Rep.  345.  Eaton  v.  Whiting,  3  Pick.  Rep.  484.  Huntington  v.  Smith,  4 
Co7in.  Rep.  235.  Rickert  v.  Madeira,  1  Rawle,  325.  Buck  v.  Sanders,  1  Dan<i\i 
Ken.  Rep.  188. 

^'•^  The  interest  of  the  mortgagee  is  considered  as  personal  property,  and 
goes  to  the  executor  and  not  to  the  heir.  Trimm  v.  Marsh,  54  N.  Y.  62; >; 
Johnson  v.  Cornett,  29  Ind.  59;  Hubbard  v.  Harrison,  38  Ind.  141. 

The  Interest  of  the  mortgagee  is  a  chose  in  action  within  the  meaning  of 
the  judiciary  act.  Sheldon  t;.  Sill,  8  Howard,  441;  Hill  v.  Winne,  1  Bissell, 
277. 
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right  to  the  land  was  only  as  a  security  for  the  mony  (a).  By 
the  statute  of  7  and  8  William  III.,  mortgagors  in  possession 
were  allowed  to  vote  for  members  of  parliament. 

The  mortgagor  may  exercise  the  rights  of  an  owner  while  in 
possession,  provided  he  does  nothing  to  impair  the  security;  and 
a  court  of  chancery  will  always,  on  the  application  of  the  mort- 
gagee, and  with  that  object  in  view,  stay  the  commission  of  waste 
by  the  process  of  injunction  (6).^"  But  an  action  at  law  by  the 
mortgagee,  will  not  lie  for  the  commission  of  waste,  because  he 

has  only  a  contingent  interest  (c);  and  yet  actions  of 
[  *  162  ]  trespass,  quare  clausum  fregit,  *by  the  mortgagee,  for 

the  commission  of  waste,  by  destroying  timber,  or  re- 
moving fixtures,  have  been  sustained  against  the  mortgagor  in 
possession,  in  those  states  where  they  have  no  separate  equity 
courts  with  the  plenary  powers  of  a  court  of  chancery  (d).  The 
interference  with  the  discretion  of  the  mortgagor  is  not  carried 
further,  and,  in  ordinary  cases,  he  is  not  bound  to  repair,  and  keep 
the  estate  in  good  order  (e);  and  there  is  no  instance  in  which  a 
court  of  equity  has  undertaken  to  correct  permissive  waste,  or  to 
compel  the  mortgagor  to  repair;  though  cases  of  negligence  rapidly 
impairing  the  security,  without  any  overt  act  whatever,  would  ad- 
dress themselves  with  peculiar  force  to  the  courts  of  equity  in 
New  York,  since  the  mortgagee  is  now  deprived,  by  statute,  of 
the  power  of  taking  the  estate  into  his  own  management.  As  the 
the  law  stands,  it  would  seem,  that  the  mortgagee  is  left  to  guard 
his  pledge  against  such  contingencies,  by  his  own  provident  fore- 
sight and  vigilance  in  making  his  contract,  or  to  seek  for  aid  in 
the  enlarged  discretion  of  a  court  of  equity,  which  would  inter- 
fere for  his  indemnity  in  special  cases,  in  which  justice  mani- 
festly required  it. 

(3. )   His  equity  of  redemption. 

The  right  of  redemption  exists,  not  only  in  the  mortgagor  him- 

(a)  Thornborongh  v  Baker,  3  Swanst.  Rep.  628.     Tabor  v.  Tabor,  ibid  636. 

(6)  Lord  Hardwicke,  in  Robinson  v.  Litton,  3  Atk.  209.  Ibid.  723.  Brady 
V.  Waldron,  2  JoJins.  Ch.  Rep.  148. 

(c)  Peterson  v.  Clark,  15  Johis.  Rep.  205. 

Id)  Smith  V.  Goodwin,  2  Greenleaf,  173.     Stowell  v.  Pike,  ibid.  387. 

(ej  Campbell  v.  Macomb,  4  Jofuin.  Ch.  Rep.  534. 

^  It  is  not  necessary  to  prove  lliat  the  niortgayior  is  insolvent  in  order  to 
restrain  liim  by  injunction  from  committing  waste.  Dorr  v.  Dndderar,  88 
111.  107;  Harris  v.  Bannon,  78  Ky.  568;  Taylor  v.  Collins,  51  Wis.  123;  Coke 
'v.  Whitlock,  54  Ala.  180;  American  Trust  Co.  v.  Quarry  Co.,  31  N.  J.  Eq.  89. 
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self,  but  in  his  heirs,  and  personal  representatives,  and  assignee, 
and  in  every  other  person  who  has  an  interest  in,  ov  a  legal  or 
equitable  lien  upon  the  lands;  and,  therefore,  a  tenant  in  dower 
or  jointress,  a  tenant  by  the  curtesy,  a  remainderman  and  re- 
versioner, a  judgment  credi4ior,  and  every  other  encumbrancer, 
unless  he  be  an  encumhrsiiicer  pendente  lite,  may  redeem;  and  the 
doubts  as  to  the  extent  of  the  right  to  redeem  beyond  the  mort- 
gagor, and  his  representatives,  arise  only  in  courts  of  limited, 
and  not  of  general  equity  jurisdiction  (a).  Lord  Hard- 
wicke  found  himself  *  bound  to  allow  a  prowling  assig-  [  *  163  ] 
nee,  who  had  bought  in  the  equity  of  redemption  for 
an  inconsiderable  sum,  to  redeem  (6).  But  the  redemption  must 
be  of  the  entire  mortgage,  and  not  by  parcels. ^^  He  who  redeems 
must  pay  the  whole  debt,  and  he  will  then  stand  in  the  place  of 
the  party  whose  interest  in  the  estate  he  discharges  (c).  If  the 
judgment  creditor  seeks  to  redeem  against  the  mortgagee  of  the 
leasehold  estate,  he  must,  as  it  is  but  a  chattel  interest,  have  first 
sued  out  a  fieiH  facias,  in  order  to  create  a  lien  on  the  estate  (d). 
The  power  of  enforcing  the  right  of  redemption  is  an  equitable 
power  residing  in  the  courts  of  chancery;  and  if  there  be  no 
formal  distinct  equity  tribunal,  the  power  is  exercised  upon 
equitable  principles  in  courts  of  law  clothed  with  a  greater  or 
less  portion  of   equity  jurisdiction  (e).^^     In  carrying  the  right 

(a)  Lord  Ch.  B.  Comyns,  in  Jones  v.  Meredith,  Comi/n^s  Rep.  670.  Bateman 
V.  Bateman,  Prcc.  in  Ch.  197.  Sharpe  v.  Scarborough,  4  Ves.  538.  1  Powell 
on  Mortgages,  312,  369,  in  notis.  Grant  v.  Duane,  9  Johns.  Rep.  591.  Hill  v. 
Holliday,  2  Litt.  332.  Smith  v.  Manning,  9  Mass.  Rep.  422.  Bird  v.  Gard- 
ner. 10  ibid.  364. 

(6)  Anon.,  3  Atk.  313. 

(c)  The  Master  of  the  Kolls,  in  Palk  v.  Clinton,  12  Ves.  59.  Colkins  v. 
Munsell,  2  RooVs  Rep.  333. 

(rf)  Shirley  v.  Watts,  3  Atk.  200.  Brinckerhoflf  v.  Brown,  4  Johns.  Ch. 
Rep.  671. 

(c)  In  New  Jersey,  and  in  Mississippi,  the  jurisdiction  and  proceedings  in 
chancery  are  ably  digested  by  statute  law;  Elmers  Digest.  Revised  Code  of 
Mississippi,  1824,  and  it  is  worthy  of  remark,  that  in  New  Jersey  in  par- 
ticular, there  is  less  innovation  upon  the  common  and  statute  law  of  the 
land,  as  they  existed  at  the  revolution,  than  in  any  other  state.  This  con- 
tributes to  render  their  system  of  jurisprudence  very  intelligible,  familiar, 
>  ^'  It  is  a  general  principle  that  no  person  shall  be  entitled  to  redeem  but 
he  who  can  show  a  title  to  the  estate  of  the  mortgagor.  Eapier  v.  Paper  Co.. 
64  Ala.  330;  Powers  v.  Lumber  Co.,  43  Mich.  468:  Chamberlain  v.  Chamber- 
lain, 44  N.  Y.  116. 

^■^  In  order  to  give  a  person  the  right  to  redeem  he  need  not  have  an  in^ 
terest  in  fee.  Averill  v.  Taylor,  8  N.  Y.  44.  A  bill  to  redeem,  filed  by 
several  persons  jointly,  cannot  be  maintained  if  the  ground  of  their  joint 
claim  fails.     Bigelow  v.  Booth,  39  Mich.  622. 
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[  *  164  ]  of  redemption  into  effect,  a  *  court  ofeqnity  is  sometimes 
obliged  to  marshal  the  burthen  according  to  the  equity 

and  attractive  to  persons  educated  in  the  school  of  the  common  law.  The 
statute  law  of  Mississippi,  under  the  revised  code  of  1824,  is  of  the  same 
character,  and  resembles  the  statute  law  of  New  York  prior  to  the  memor- 
able revision  in  1830.  In  Delaware,  South  Carolina,  and  Mississippi,  equity 
powers  reside  in,  and  are  exercised  by,  distinct  and  independent  tribunals, 
upon  the  English  model.  This  was  also  the  case  in  New  York  until  1823, 
but  now  the  exclusive  jurisdiction  in  equity  is  withdrawn  from  the  chancel- 
lor, and  equity  powers  are  partially  vested  in  the  circuit  judges  as  vice- 
chancellors,  and  they  exercise,  in  distinct  capacities,  a  mixed  jurisdiction 
of  law  and  equity.  The  same  mixed  jurisdiction  is  conferred  on  the  courts 
in  Maryland  and  Virginia,  and  on  the  circuit  courts  iu  Tennessee  and  Mis- 
souri. In  Virginia,  the  high  court  of  chancery,  with  a  single  judge,  was 
organized,  and  its  powers  and  proceedings  declared,  in  1792;  but  it  being 
found  productive  of  great  delay,  throe  superior  courts  of  chancery,  one  for 
each  great  district,  were  established  in  1802.  Bevised  Code  of  Virgiuia,  vol. 
1.  88,  600.  It  since  appears  that  the  county  and  corporation  courts,  and  the 
circuit  superior  courts,  have  chancery  as  well  as  law  powers,  and  when  sit- 
ting in  chancery,  they  administer  equity  accorrZm//  to  the  course  of  procedure  in 
the  English  chancery.  1  Bolinson^s  Practice,  86.  In  the  States  of  Vermont, 
Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  Connecticut,  Ohio, 
Indiana,  Illinois,  Missouri,  Michigan,  Kentucky,  North  Carolina,  Georgia, 
and  Alabama  the  jurisdiction  of  law  and  equity  is  vested  in  the  same  tri- 
bunal; but  the  chancery  proceedings  are  distinct,  and  carried  on  by  bill  and 
answer,  and  in  Georgia,  and  perhaps  in  some  other  states,  cases  in  equity 
are  generally  decided  by  special  juries,  {Dudley'' s  Geo.  Rep.  8.  E.  31.  Charl- 
ton's  Hep.  134,  135,  138,)  though  the  association  of  a  special  jury  with  the 
judge  in  equity,  is  held  to  be  a  matter  of  practice,  and  not  of  legal  obligation. 
Ibid.  184.  In  some  of  those  states,  as  in  Maine,  New  Hampshire,  and  Rhode 
Island,  chancery  powers  are  confined  to  a  few  specified  objects,  or  assumed 
in  hard  cases  from  necessity.  In  other  states,  as  in  Georgia  for  instance, 
equity  powers  are  granted  in  all  cases  where  a  common  law  remedy  is  not 
adequate;  and  in  Indiana,  chancery  powers  are  given  not  only  to  the  supreme 
court  and  to  the  circuit  courts,  but  certain  chancery  powers  are  also  conferred 
on  the  judges  individually,  in  vacation  time.  In  Louisiana,  the  distinction 
between  law  and  equity,  according  to  the  theory  of  the  English  law,  seems 
to  be  entirely  unknown.  So.  in  the  provinces  of  Canada,  they  have  no  courts 
of  chancery,  and  their  courts  of  law  exercise  equity  powers  to  a  limited  ex- 
tent. In  the  Bevised  Statute  Code  of  Connecticut,  published  in  1784,  p.  48, 
and  again  in  1821,  p.  195,  the  courts  having  jurisdiction  of  suits  in  equity, 
are  directed  to  proceed  according  to  the  rules  in  equity,  and  to  take  cogniz- 
ance of  such  matters  only  wherein  adequate  remedy  cannot  be  had  in  the 
ordinary  course  of  law.  But  under  this  general  grant,  the  equity  system  in 
Connecticut  appears  in  practice  to  be  broad  and  libend.  See  SwifPs  Digest, 
and  Connecticut  Reports,  passim.  In  Ohio,  tlie  chancery  ]>owcrs  conferred 
upon  the  supreme  court  and  the  courts  of  common  pleas  sitting  as  courts  of 
chancery,  by  the  statute  of  1831,  entitled  ''An  act  directing  the  mode  of  pro- 
ceeding in  chancery,"  are  large  and  liberal,  and  would  appear  to  constitute 
a  very  adequate  jurisdiction.  The  digest  in  that  statute  of  chancery  powers 
and  proceedings,  is  executed  with  much  skill  and  ability.  The  same  tiling 
may  be  said  of  the  chancery  jurisdiction  under  the  territorial  act  of  Michigan, 
of  April  23d,  1833.  In  Massachusetts,  the  e<iuity  powers  of  the  supreme 
judicial  court  are  quite  limited.  The  .power  to  enforce  redemption  is  con- 
fined to  a  statute  provision,  and  the  mortgagor  must  redeem  in  three  years 
after  (»ntry  by  the  mortgagee.  See  Erskinc  r.  Townsond,  2  Mass.  Bep.  193. 
Kelleran  v.  Brown,  4  ibid.  443.  Skinper  v.  Brewer,  1  Pick.  Bep.  468.  Javk- 
aon  on  Beat  Actions,  49.     But  in  relation  to  trust  created  by  will,  the  courts 
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of  the  different  claimants,  in  order  to  preserve  a  just  proportion 
among  those  who  are  bound  in  good  conscience  to  a  just  contribu 
tion,  and  in  order  to  prevent  one  creditor  from  exercising  his 
election  between  different  funds  unreasonably,  and  to  the  pre- 
judice of  another. ^^  The  principle  of  equity  in  these  cases  is 
clear  and  luminous,  and  it  is  deeply  ingrafted  in  general  juris- 
prudence (a). 


of  probate  and  the  supreme  judicial  courts  have  concurrent  and  general  chan- 
cery powers,  subject  to  appeal  from  the  first  to  the  last  of  those  tribunals. 
So  the  supreme  judicial  court  has  ample  equity  powers  to  enforce  by  bill, 
and  a  course  of  proceeding  in  chancery,  the  specific  performance  of  «;ontractfl 
concerning  land,  as  against  heirs,  &c.  Mass.  Revised  Stattifes  1835.  Under 
the  Plymouth  Colony  Laws,  the  court  of  assistants  had  not  only  supreme 
criminal  and  civil  jurisdiction  at  law,Jbut  such  matters  of  equity  as  could  not  be 
relieved  at  law,  sucli  as  the  forfeiture  of  an  obligation,  breach  of  covenants, 
and  other  like  matters  of  apparent  equity.  Brigham's  edit.  1836.  p.  2()0.  In 
Pennsylvania,  equity  powers  have  been  gradually  assumed  by  their  supreme 
court,  from  the  necessity  of  the  case,  and  for  the  advancement  of  justice, 
with  the  aid  of  a  few  legislative  provisions.  The  provincial  legislature  of 
Pennsylvania,  from  its  earliest  existence,  made  repeated  efforts  to  unite 
chancery  powers  with  those  of  the  courts  of  law,  by  the  acts  of  1701,  1710, 
and  1715,  but  those  acts  were  successively  disallowed  by  the  royal  council  in 
England.  The  constitution  of  1776,  and  the  acts  under  it,  gave  to  the  courts 
of  law  a  tew  specific  equity  powers,  and  the  constitution  of  1790  continued  the 
same  grant,  and  under  thelatterinstrumentvariousequity  powers  have  been 
gradually  granted,  assumed,  and  amalgamated  with  the  common  law  powers 
of  the  courts.  Those  principles  of  equity  have  been  digested  from  the  acts 
of  the  legislature,  and^  the  decisions  of  the  supreme  court,  with  diligence, 
abilit;y,  and  judgment,  in  a  clear  and  neat  little  code  of  equity  law,  under 
the  unpretending  title  of  "^n  Essay  on  Equity  in  Pennsylania,  by  Anthony 
Laussct,  jun..  Student  at  Law,  1826.'' 

In  January,  1835,  the  commissioners  appointed  to  levise  the  civil  code  of 
Pennsylvania  made  an  elaborate  report  to  the  legislature,  upon  the  admini- 
stration of  justice,  in  which  they  proposed  to  invest  the  supreme  court  and  the 
several  courts  of  common  pleas  with  specific  but  more  enlarged  equity  powers 
than  had  heretofore  been  exercised.  They  recommeiided,  and  in  reference  to 
the  established  jurisprudence,  u.sages,  and  practice  in  Pennsylvania,  perhaps 
wisely  rec  )mmended,  not  the  establishment  of  a  separate  court  of  chancery, 
nor  the  union  of  a  court  of  cliancery  with  the  existing  courts  of  law,  but  the 
incorporation  or  amalgamation,  as  heretofore,  of  the  peculiar  powers  and 
practice  of  chancery  with  those  of  the  common  law  courts  in  the  requisite 
cases,  and  with  the  adaptation  of  the  old  common  law  forms  of  proceeding  and 
existing  remedies  to  new  equity  cases  and  purposes.  "Under  this  recom- 
mendation the  legislature  of  Pennsylvania,  in  June,  1836,  gave  enlarged 
equity  powers  to  the  supreme  court  and  the  several  courts  of  common  pleas, 
and  to  be  exercised  according  to  the  practice  in  equity,  prescribed  or  adopted 
by  the  Supreme  Court  of  the  United  States. 

(a)  Sir  William  Harbert's  case,  3  Co.  14.  1  Powell  on  Mortyages,  342,  h. 
Stevens  v.  Cooper,  1  Johns.  Ch.  Rep.  425.     Scribner  v.  Hickok,  4  ibid  530. 

^^  The  owner  of  the  equity  of  redemption  may  retain  a  bill  to  redeem  one 
only  of  two  mortgages  held  by  the  same  person  as  assignee;  and  the  fact 
that  the  other  mortgage  has  apparently  been  fully  foreclosed  will  not  prevent 
a  decree  in  favor  of  the  owner  as  to  the  mortgage  he  seeks  to  redeem.  Mil- 
liken  t>.  Bailey,  61  Me.  316. 
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III.  Rights  of  the  mortgagee. 

(1).  His  right  to  the  possession. 

We  have  seen,  that  the  mortgagee  may,  at  any  time,  enter  aod 
take  possession  of  the  land,  by  ejectment  or  writ  of  entry,  though 
he  cannot  make  the  mortgagor  account  for  the  past,  or  by-gone 
rents,  for  he  possessed  in  his  own  right,  and  not  in  the  char- 
acter of  receiver  (a).  He  may.  without  suit,  obtain  possession 
of  the  rents  and  profits  from  a  lessee  existing  prior  to  the  mort- 
gage, on  giving  him  notice  of  his  mortgage,  and  re- 
[  *  165  ]  quiring  the  rent  to  be  *  paid  him,  and  in  default  he  may 
distrain  (6).  The  case  of  Moss  v.  Gallimore  applies  the 
right  and  the  remedy  of  the  mortgagee,  to  the  rent  in  arrear  at  the 
time  of  the  notice,  as  well  as  to  the  rent  accruing  subsequently;  and 
that  case  was  cited,  and  the  principle  of  it  not  questioned,  in  Al- 
chorne  v.  Gomme  (c);  though  it  would  seem  to  be  now  under- 
stood in  chancery,  that  the  mortgagor  is  not  accountable  as  re- 
ceiver for  the  rents,  and  that  the  rent  due  prior  to  the  notice  be- 
longs to  the  mortgagor  (d).^*  But  the  case  of  Moss  v.  Gallimore 
has  been  considered  as  good  law,  to  the  whole  extent  of  it,  by  the 
courts  of  law  in  this  country  (e),  and  the  distinction  taken  is  be- 
tween a  lease  made  by  the  mortgagor  prior,  and  one  made  subse- 
quent to  the  mortgage.  In  the  latter  case,  it  is  admitted,  that 
the  mortgagee  cannot  distrain,  or  sue  for  the  tent,  because  there 
is  no  privity  of  contract,  or  of  estate,  between  the  mortgagee  and 
tenant.  But  if  the  subsequent  tenant  attorns  to  the  mortgagee 
after  the  mortgage  has  become  forfeited,  he  then  becomes  his 
tenant,  and  is  answerable  to  him  for  the  rent  (g).     The  statute  of 

{,a)  Lord  Hardwicke,  in  Mead  v.  Tjord  Orrery,  3  Atk.  244.  and  Higgins  v. 
York  Buildings  Company,  2  Atk.  107.  Parker,  Ch.  J.,  in  Wilder  v.  Hough- 
ton, 1  Pick.  Rep.  90. 

(6)  MossD.  Gallimore,  Doug.  Rep.  279.  Buller,  J.,  in  Birch  w.  Wright,  1 
Term  Rep.  378. 

(c)  2  Bing.  Rep.  54. 

{d)  Ex  parte  Wilson,  2  Fp.s.  &  Beame,  252.  The  mortgagee  not  in  posses- 
sion is  not  entitled  to  the  emblements.     Toby  v.  Reed.  9  Comi.  Rep.  216. 

(e)  Sanders  v.  Van  Sickle  and  Garrison,  3  Halsted,  313.  M'Kircher  v.  Haw- 
ley,  16  Johns.  Rep.  289. 

(g)  Jones  v.  Clark,  20  Johns.  Rep.  51.  Magill  v.  Hinsdale,  6  Conn.  Rep. 
464.  It  was  held,  in  Pope  v.  Biggs,  9  Bnrnw.  &  Cre.ss.  245,  that  a  mortgagee 
may  entitle  himself  to  the  rents  due  at  the  time  of  notice,  as  well  as  to  those 

^  As  long  as  the  mortgagor  remains  in  posses.sion  he  is  entitled  to  receive 
and  apply  to  his  own  use  the  income  and  profit  of  the  property.  Lovelace 
V.  Webb,  62  Ala.  271;  Moyes  v.  Rich,  52  Me.  115;  R.  R.  Co.  v.  Express  O)., 
81  Ills.  534;  Wooley  v.  Holt,  14  Bush  (Ky.),  788;  Woot«n  v.  Billinger,  17 
Fla.  289. 
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14  Geo.  II.,  c  19,  expressly  admitted  of  the  attornment  of  the 
tenant  (and  whether  the  tenancy  existed  before  or  after  the  date 
of  the  mortgage,  has  been  held  to  make  no  difference)  to  the 
mortgagee  after  forfeiture;  and  this  provision  has  been  incorp- 
orated into  the  statute  law  of  this  country  (a).  It  will  de- 
pend, therefore,  upon  the  act  of  the  tenant,  under  a 
*  lease  from  the  mortgagor  subsequent  to  the  mortgage,  [  *  166  ] 
whether  the  mortgagee  can  sustain  a  suit  or  distress  for 
the  rent  prior  to  his  recovery  in  ejectment. 

In  New  York,  I  apprehend,  the  mortgagee  can  in  no  case, 
without  such  attornment,  have  any  remedy  at  law  for  the  rent, 
for  he  is  deprived  of  any  action  to  recover  the  possession;  and  if 
he  gains  the  possession,  it  must  be  by  contract  with  the  mort- 
gagor, or  by  one  with  the  tenant,  subsequent  to  the  forfeiture,  or 
by  the  aid  of  a  court  of  equity,  and  which  aid  would  be  afiPorded 
when  the  pernancy  of  the  rents  and  profits  becomes  indispensa- 
ble to  the  mortgagee's  indemnity  (b). 

(2. )  Accountable  for  the  profits. 

If  the  mortgagee  obtains  possession  of  the  mortgaged  premises 
before  foreclosure,  he  will  be  accountable  for  the  actual  receipts 
of  rents  and  profits,  and  nothing  more,  unless  they  were  reduced, 
or  lost  by  his  wilful  default,  or  gross  negligence  (c).  By  taking 
possession,  he  imposes  upon  himself  the  duty  of  a  provident 
owner,  and  he  is  bound  to  recover  what  such  an  owner  would, 
with  reasonable  diligence,  have  received  (d).^^     He  may  charge 


accruing  afterwards,  from  a  tenant  holding  under  a  lease  from  the  mortga- 
gor, subsecjiient  to  tlie  mortgage. 

(a)  New  York  Jiensed  Sfaiatcs,  vol.  i.  744,  sec.  3.  New  Jersey  Revised  Laws, 
192,  sec.  17.     'A  Halsted,  317. 

(6)  The  interest  of  the  mortgagee  before  foreclosure,  is  not  the  subject  ot 
sale  on  execution  at  law,  notwithstanding  the  debt  is  due  and  the  estate  has 
become  absolute  at  law.  Jackson  v.  Willard,  4  Johns.  Rep.  41,  and  see  4 
Day's  R.  N  S.  235.  16  Mass.  Rep.  345.  3  Pick.  Rep.  489.  1  Walker's  31iss. 
Rep.  194,  S.  P. 

(c)  Anon.,  1  Vern.  44.  1  Eq.  Cos.  Abr.  328,  pi.  1.  Robertson  v.  Camp- 
bell, 2  Call,  428.  Ballinger  v.  Worsley,  1  Bibh,  195.  Van  Buren  v.  Olm- 
stead.  5  Paige,  1. 

(d)  Williams  v.  Price,  1  Sim.  &  Stu.  581.  3  Powell  on  Mortgages,  949,  a. 
note.     Hughes  v.  Williams,  12  Vcs.  493. 

^^  In  some  of  the  states  the  mortgagee  is  expressly  prohibited  from  acquir- 
ing possession  in  any  way  before  a  foreclosure  and  sale.  But  when  he  is  al- 
lowed to  take  possession  he  is  not  allowed  to  make  a  profit  of  his  possession 
of  the  estate.  After  he  has  paid  the  interest  of  the  debt  any  balance  of  re- 
ceipts is  applicable  to  reduce  the  principal.  McConnell  v.  Holobush,  11  Ills. 
61 :  Walton  v.  Withington,  9  Mo.  549.     See  also  Wood  v.  Whelan,  93  111.  153; 
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for  the  expenses  of  a  bailiff  or  receiver,  when  it  becomes  proper 
to  employ  one;  but  he  is  not  entitled  to  make  any  charge,  by 
way  of  commission,  for  his  own  trouble  in  managing  the  property 
and  collecting  and  receiving  the  rents  (a).  This  is  the  English 
rule,  and  the  evident  policy  of  it  is  to  guard  against  abuse,  in 
cases  where  there  might  be  a  strong  temptation  to  it;  and  the 
rule  has  been  followed  in  New  York  and  Kentucky,  while  in  Mas- 
sachusetts a  commission  of  five  per  cent,  has  been  allowed  to  the 

assignee  of  a  mortgagee  for  managing  the  estate  (6). 
[  *  167  ]  The  mortgagee  in  possession  is  *  likewise  aliowed  for 

necessary  expenditures,  in  keeping  the  estate  in  repair, 
and  in  defending  the  title  (c);  but  there  has  been  considerable 
diversity  of  opinion  on  the  question,  whether  he  was  entitled  to  a 
charge  for  beneficial  and  permanent  improvements.  The  clearing 
of  uncultivated  land,  though  an  improvement,  was  not  allowed  in 
Moore  v.  Cable,  on  account  of  the  increasing  difficulties  it  would 
throw  in  the  way  of  the  ability  of  the  debtor  to  redeem.  But 
lasting  improvements  in  building  have  been  allowed,  in  England, 
under  peculiar  circumstances  (d);  and  they  have  been  sometimes 


{a)  Bonethon  v.  Hockmore,  1  Vern.  316.  French  v.  Baron,  2  Afk.  120. 
Godfrey  v.  Watson,  3  ibid.  517.  LangstafFe  v.  Fen  wick,  10  Ves.  405.  Davis 
V.  Dendy,  3  3fadd.  Ch.  Rep.  95.     Clark  v.  Bobbins,  6  Dana's  Ken.  Bep.  350. 

(6)  Moore  ?'.  Cable,  1  Johns.  Ch.  Rep.  385.  Brecken ridge  v.  Brooks,  2  Mar- 
shall, 339.  Gibson  v.  Crehore,  5  Pick.  Rep.  146.  The  Massachusetts  Revised 
Statutes,  in  1835,  part  3,  tit.  3,  c.  107,  provide,  that  after  the  breach  of  the 
condition  of  the  mortgage  of  real  estate,  the  mortgagee,  or  his  assignee  may 
take  possession  peaceably,  or  he  may  recover  it  by  suit;  and  that,  in  either 
case,  possession  for  three  years  forecloses  the  right  of  redemption.  He  may 
also  enter  or  recover  possession  by  suit  before  a  breach  of  tlie  condition,  and 
the  three  years  will  not  run  except  from  the  time  of  the  breach.  Upon  re- 
demption within  the  three  years,  the  mortgagee  must  account  for  the  rents 
and  profits,  and  will  be  allowed  for  the  expense  of  reasonable  repairs  and 
improvements,  and  all  other  necessary  expenses  in  the  care  and  management  of 
the  estate.  This  would  seem  to  put  an  end  to  the  allowance  of  any  commis- 
sion. 

(c)  Godfrey  v.  Watson,  3  Atk.  517.  Lord  Alvanley,  in  Hardy  r.  Rees,  4 
Ves.  480.  Moore  v.  Cable,  1  Johns.  Ch.  Rep.  385.  Saunders  v.  Frost,  5  Pick. 
Rep.  259.  The  mortgagee  is  bound  to  keep  the  estate  in  necessary  repair, 
and  if  he  be  guilty  of  wilful  default  or  gross  neglect  as  to  repairs,  he  is  res- 
ponsible for  loss  and  damages  occasioned  thereby.  But  he  is  not  bound  to 
repair  against  the  natural  effects  of  waste  and  decay  from  time.  Russell  v. 
Smith,  1  Anst.  96.  Hughes  f.  Williams,  12  Ves.  495,  Wragg  w.  Denham,  2 
Younge&  Coll.  117,  121.     Dexter  v.  Arnold,  2  Sumner,  108. 

{d)  Exton  V.  Greaves,  1  Vern.  138.  Talbot  v.  Braddill,  ibid.  183,  note. 
Quarrell  v.  Beckford,  1  Madd.  Rep.  153,  Phil.  edit. 


Greer  v.  Turner,  36  Ark.  17;  Harrison  v.  Wyso,  24  Conn.  1;  Chapman  v.  Por- 
ter, 69  N.  Y.  276. 
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allowed,  and  sometimes  disallowed,  in  this  country  (a).^  The 
mortgagee  in  possession  holds  the  estate  with  duties  and  obliga 
tions  analogous  in  some  respects  to  those  of  a  trustee;  and  if  he 
takes  the  renewal  of  a  lease,  it  is  for  the  benefit  of  the  estate,  and 
not  for  his  own  benefit.  He  can  make  no  gain  or  profit  out  of 
the  estate,  which  he  holds  merely  for  his  indemnity  (b). 

*  (3.)  Of  registry.  [  *  168  ] 

The  mortgagee's  right  depends  very  essentially  upon 
the  registry  of  his  mortgage,  and  upon  the  priority  of  that  regis- 
try. The  policy  of  this  country  has  been  in  favour  of  the  cer- 
tainty and  security,  as  well  as  convenience  of  a  registry,  both  as 
to  deeds  and  mortgages;  and  by  the  statute  law  of  New  York, 
every  conveyance  of  real  estate,  whether  absolutely,  or  by  way  of 
mortgage,  must  be  recorded  in  the  clerk's  office  of  the  county  in 

(a)  In  Conway  v.  Alexander,  7  Cranch,  218,  the  circuit  court  for  the  Dis- 
trict of  Columbia  directed  an  allowance  for  permanent  improvements;  and, 
thon;:z;h  the  decree  was  reversed  on  appeal,  that  point  Avas  not  questioned. 
So,  in  Ford  v.  Philpot,  5  Harr.  d-  Johus.  :U2,  a  similar  allowance  was  made 
in  chancery,  and  that  point  was  untouched  in  the  court  of  appeals.  In  Rus- 
sell V.  Blake,  2  Pick.  Itep.  505,  it  was  said,  that  the  mortgagee  could  not  be 
allowed  for  making  any  thing  new,  but  only  for  keeping  the  pi-emises  in  re- 
pair. S^),  in  Dougherty  v.  M'Colgan,  (>  Gill  &  Johns.  275.  S.  C.  Rnymond^s 
Digcxfcd  Chancery  Cases,  342.  it  was  held  to  be  a  general  principle  in  chancery, 
though  not  without  exceptions,  that  a  mortgagee  in  jwssession  is  not  to  bo 
allowed  for  new  improvements.  All  the  ca.ses  agree,  that  the  mortgagee  is 
to  be  allowed  the  expense  of  necessary  repairs,  and  beyond  that  the  rule  is 
not  inflexible,  but  it  is  subject  to  the  discretion  of  the  court,  regulated  by 
the  justice  and  equity  arising  out  of  the  circumstances  of  each  particular 
case.  See,  on  this  subject,  Burgees  Comm.  on  Colonial  and  Foreign  Laws,  vol. 
ii.  205. 

(b)  Holdridge  v.  Gillespie,  2  Johns.  Ch.  Rep.  30.  In  England,  it  is  held, 
that  the  mortgagee  of  a  term  is  liable  on  the  covenants  in  the  lease  assigne(l 
to  him,  by  wAy  of  mortgage,  though  he  has  never  been  in  possession  of  the 
term,  or  taken  the  issues  and  profits  thereof  Williams  r.  Bosanquot,  1  Brod. 
&  Bing.  72.  But,  in  New  York,  it  is  held,  that  such  a  mortgagee  is  not  liable 
as  assignee  upon  the  covenants.  Walton  v.  Cronly,  14  Wendell,  63.  Astor  v. 
Miller,  2  Paige,  08.  This  last  decision  is  conformable  to  that  of  Eaton  v. 
.Taques,  Doug.  Rep.  455.  By  the  Massachusetts  Rerisied  Statutes  of  1835,  part 
2,  tit.  4,  c.  Go,  sec.  10,  15,  the  interest  of  the  mortgagee  before  foreclosure, 
is  deemed  personal  assets  in  the  hands  of  executors  and  administrators.  He 
is  chargeable  with  waste,  but  what  is  waste,  in  respect  to  clearing  the  land 
lor  timber,  must  depend  on  circumstances.  Givens  v.  M'Calmont,  4  Watts, 
460. 

^^  When  the  mortgagee  is  in  possession  he  is  bound  to  make  all  necessary 
repairs,  and  is  responsible  for  loss*  occasioned  by  his  wilful  default  or  gro.«s 
neglect  in  this  respect.   Barnett  r.  Nelson,  54  Iowa,  41. 

As  to  what  constitutes  reasonable  repairs,  depends  upon  the  particular  cir- 
cumstances of  each  case,  and  the  mortgagee  in  possession  is  charged  with 
exactly  the  same  degree  of  care  that  a  person  in  possession  of  his  own  pro- 
perty would  ordinarilj^  take.  Shaeffer  r.  Chambers.  2  Halsted  (N.  J.  Eq.), 
548f  Cumber  v.  Gilman,  15  Ills.  381:  Dexter  o.  Arnold,  2  Sum.  108. 
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which  the  real  estate  is  situated,  after  being  duly  proved  or  ac- 
knowledged, and  certified,  as  the  law  prescribes.^'  If  not  recorded, 
it  is  void  as  against  any  subsequent  purchaser,  or  mortgagee,  in 
good  faith,  and  for  a  valuable  consideration,  of  the  same  estate, 
or  any  portion  thereof,  whose  conveyance  shall  be  first  duly  re- 
corded (a).  It  may  be  said,  generally,  that  this  is  the  substance 
of  the  statute  law  on  the  subject  in  every  state  of  the  Union;  but 
in  some  of  them  the  recording  is  still  more  severely  enforced,  and 
deeds  are  declared  void,  at  least  as  to  all  third  persons,  unless  re- 
corded (6).  If  the  question  of  right  between  a  mortgagee,  and  a 
subsequent  mortgagee  or  purchaser  of  the  same  estate,  depended 
entirely  upon  the  existence  and  priority  of  the  registry,  it  would 
turn  upon  a  simple  matter  of  fact  of  the  easiest  solution,  afid  it 
would  undoubtedly  remove  much  opportunity  for  litigation.  The 
French  ordinance  of  1747,  allowed  to  creditors  and  purchasers, 

having  notice  of  a  deed  containing  a  substitution  of  an 
[  *  169  ]  estate  prior  to  their  contract  or  *  purchase  of  the  same, 

to  object  to  the  want  of  registry  of  the  deed  according 
to  the  requisition  of  the  ordinance.  The  ordinance  was  framed 
by  an  illustrious  magistrate,   the  Chancellor  d'Aguesseau,   and 

(a)  New  York  Eevised  Statutes,  vol.  i.  756,  sec.  1.  Ihid.  762,  sec.  37.  The 
term  purchaser,  in  the  statute,  is  declared  to  embrace  every  mortgagee,  and 
his  assignee.  A  purchaser  for  a  valuable  consideration,  within  the  meaning 
of  the  Registry  Act,  is  one  who  has  advanced  a  new  consideration  for  the 
estate  conveyed,  or  who  has  relinquished  some  security  for  a  pre-existing 
debt  due  him.  The  mere  receiving  of  a  conveyance  in  payment  of  a  pre-ex- 
isting debt  is  not  sufficient  to  give  him  a  preference  over  a  prior  unregistered 
mortgage.     Dickeison  v.  Tillinghast,  4  Paige,  215. 

{}))  In  Pennsylvania,  no  deed  or  mortgage  is  good  unless  recorded  in  six, 
and  in  Delaware,  no  mortgage  is  good  unless  recorded  in  twelve  months;  and 
in  Massachusetts,  Rhode  Island,  Connecticut,  and  some  other  states,  the  deed 
does  not  operate  until  recorded,  except  as  between  the  parties  and  their  heirs. 
In  Ohio,  deeds  must  be  recorded  in  six  months;  and  an  unrecorded  deed  is 
void  against  a  subsequent  purchaser  for  valuable  consideration,  without 
notice  of  the  deed,  whether  the  subsequent  deed  be,  or  be  not  recorded.  In 
Georgia,  mortgages  of  real  or  personal  property  are  to  be  recorded  within 
three  months  from  their  date,  or  they  lose  their  preference.  Princess  Big. 
edit.  1836,  p.  165.  In  Indiana,  mortgages  to  be  recorded,  or  deposited  for 
record,  in  ninety  days,  and  in  Kentucky,  in  sixty  days,  to  be  valid  against 
creditors.  The  Louisiana  code,  art.  3317,  3333,  requires  all  mortgages, 
whether  conventional,  legal,  or  judicial,  to  be  recorded,  and  their  eifect  ceases 
unless  renewed  within  ten  years.  But  the  rule  does  not  apply  to  mortgages 
to  which  husbands,  tutors,  and  curators  are  subjected  by  operation  of  law. 

^^  A  mortgage  which  has  obtained  priority  by  record  does  not  lose  its 
place  y)y  being  held  by  any  person  under  an  unrecorded  assignment.  Mort- 
gages take  precedence  in  the  order  of  record,  and  a. junior  mortgage  duly  re- 
corded without  notice  of  a  prior  unrecorded  mortgage  has  precedence  of  it. 
Hums  V.  Berry,  42  MicH.  176;  Routh  v.  Spencer,  38  Ind.  393;  Harrington  v. 
Allen,  48  Miss.  492. 
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the  comraentators  upon  it  laid  it  down  as  a  fixed  principle,  that 
not  even  the  most  actual  and  direct  notice  would  countervail  the 
want  of  registration;  so  that  if  a  person  was  a  witness,  or  even  a 
party,  to  the  deed  of  substitution,  still,  if  it  was  not  registered,  he 
might  safely  purchase  the  property  substituted,  or  lend  money 
upon  a  mortgage  of  it  (a).  The  policy  of  so  rigorous  a  rule  was 
to  establish  a  clear  and  certain  standard  of  decision  for  the  case, 
which  would  be  incapable  of  vibration,  and  prevent  the  evils  of 
litigation,  uncertainty,  and  fraud.  But  Pothier  questions  the 
wisdom  of  the  rule,  inasmuch  as  actual  notice  supplies  the  want, 
and  the  object  of  the  registry.  The  principle  of  the  ordinance 
has,  however,  been  continued,  and  applied  to  some  special  cases, 
in  the  Napoleon  code  (b). 

A  more  reasonable  doctrine  prevails  in  the  English  and  Ameri- 
can law;  and  it  is  a  settled  rule,  that  if  a  subsequent  purchaser  or 
mortgagee,  whose  deed  is  registered,  had  notice,  at  the  time  of 
making  his  contract,  of  the  prior  unregistered  deed,  he  shall  not 
avail  himself  of  the  priority  Of  his  registry  to  defeat  it;  and  the 
prior  unregistered  deed  is  the  same  to  him  as  if  it  had  been  reg- 
istered.^^ His  purchase  is  justly  considered,  in  cases  where  the 
conduct  of  the  first  mortgagee  has  been  fair,  as  made  in  bad  faith ; 
and  it  would  ill  comport  with  the  honour  of  the  law,  and 
the  wisdom  of  *the  administration  of  justice,  that  courts  [  *  170  ] 
should  blind  their  eyes  to  such  fraudulent  dealing,  and 
sufter  it  to  remain  triumphant.  If  the  second  purchaser  has,  in 
fact,  notice,  the  intent  of  the  registry  is  answered;  and  to  permit 
him  to  hold  against  the  first  purchaser,  would  be  to  convert  the 
statute  into  an  engine  of  fraud. ^^     And,  by  analogy  to  the  case  of 

(«)  Com  de'VOrd.  de  Louis  XV. ^surles  Substitutions^  pariY.  Furgolc,  cited  by 
Mr.  Butler,  note  249,  sec.  11,  to  Co.  Litt.  lib.  3.  Pothier,  Traitedes  SuJMitu- 
tinns,  art.  4.  sec.   6. 

{h)  Code  Civil,  No.  1071.  Le  dcfnut  de  transcription  ne  pourra  Hre  suplec  ni 
regarde  comme  convert  par  la  connaissance  que  Ics  creanciers  ou  Ics  tiers  acquereurs 
pourraint  avoir  eue  de  In  disposition  par  d'autres  voics  que  celle  de  la  transcription. 
This  regulation  is  almost  in  tbe  very  -words  of  the  ordinance  respecting 
French  entails,  promulgated  under  the  auspices  ot  Chancellor  d'Aguesseau. 
(Euvres  d'' Aguesseau,  torn.  xii.  476,  octavo  edit. 

•^^  A  subsequent  purchaser  who  has  notice  of  a  prior  unrecorded  mortgage, 
is  afiected  by  his  knoAvledge  of  it  in  the'  same  way  that  the  prior  record  of 
tlie  mortgage  would  affect  him.  Huebsch  v.  Scheel,  81  111.  QSl ;  Butler  r. 
Viele,  44  Barb.  1G6:  Morrill  v.  Morrill,  53  Vt.  74;  Maxwell  v.  Brooks,  54  Ind. 
98. 

^^  In  Cheval  v.  Nichols,  1  Stra.  664,  it  was  said,  where  a  man  purchases 
with  notice  of  a  prior  incumbrance,  he  purchases  with  an  ill  conscience,  and 
in  a  court  of  equity  his  purchase  will  never  be  established. 

195 


*  170  OF  REAL  PROPERTY.  [Part  VI. 

the  registry  acts,  it  is  settled  in  England,  upon  great  considera- 
tion, that  a  purchaser  is  also  bound  by  notice  of  a  judgment, 
though  it  be  not  docketed.  The  efPect  of  notice  equally  supplies 
the  want  of  the  register  in  the  one  instance,  and  of  the  docket  in 
the^ther;  though  Lord  Eldon  seems  to  doubt  whether  the  rule 
be  perfectly  reconcilable  to  principle  (a).  Lord  Hardwicke,  in 
the  great  case  of  Le  Neve  v.  Le  Neve  (6),  in  which  the  existence 
and  solidity  of  the  English  rule  are  shown,  and  vindicated  in  a 
masterly  manner,  states  the  case  of  a  purchaser  of  land  in  a 
register  county,  employing  an  attorney  to  register  his  conveyance, 
who  neglects  to  do  it,  and  buys  the  estate  himself,  and  registers 
his  own  conveyance,  and  he  then  significantly  asks,  shall  this  be 
allowed  to  prevail  ?  A  court  of  equity  must  have  its  moral  sense 
"wrapped  up  in  triple  brass,"  to  be  able  to  withstand  such  an  ap- 
peal to  its  justice.  The  French  code  does  not  carry  throughout 
ihe  principle  which  it  has  adopted;  for  it  declares,  that  the  want 
of  a  registry  may  be  set  up  by  all  persons  interested  therein,  ex- 
cepting, however,  those  ivho  are  charged  icith  the  causing  of  the 
registry  to  he  made  (c). 

(a)  Tunstall  v.  Trappes,  3  Simons,  286.  Davis  v.  The  Earl  of  Strathmore, 
16  Ves.  419. 

(h)  3  AfJc.  646.     1  Ves.  64.     Amb.  436,  S.  C. 

(c)  Code  Civil,  n.  941.  Mr.  Butler  and  Mr.  Miller  discover  a  strong  par- 
tiality for  the  French  rule,  and  they  consider  the  English  doctrine  to  be  an- 
other sample  of  judicial  legislation,  such  as  the  introduction  of  common  re- 
coveries to  bar  entails,  and  the  revival  of  uses  under  the  name  of  trusts;  and 
they  insist,  that  it  is  now  so  inconvenient  as  to  be  generally  lamented. 
Butler^ s  Reminiscences,  vol.  i.  38.  Miller^ s  Inquiry  into  the  Civil  Law  of  Eng- 
land, 304.  Mr.  Humphrey,  in  his  Oullines  of  a  Code,  324,  will  not  allow  notice 
of  any  kind  to  disturb  the  order  and  priority  of  registration,  and  he  is  very 
hostile  to  the  equity  doctrine  of  notice.  There  is  no  doubt  that  the  doctrine 
of  notice,  replete  as  it  is  with  nice  distinctions,  is  troublesome.  But  the  law 
would  not  be  a  science  luminous  with  intelligence,  humanity,  and  justice, 
if  it  did  not  abound  in  refinements.  General  and  inflexil^le  rules,  without 
modification  or  exceptions,  would  be  tyrannical  and  cruel,  like  the  bed  of 
Procrustes,  or  the  laws  of  Draco.  It  is  in  vain  to  think  of  governing  a  free 
and  commercial  people,  abounding  in  knowledge  and  wealth,  bj-  a  code  of 
simple  and  brief  rules.  Subtlety  will  be  exerted  to  evade  them,  and  use  them 
as  instruments  to  circumvent.  The  tide  of  improvement  necessarily  carries 
with  it  complicated  regulations;  and  the  wants  and  vices  of  civilized  life, 
and  the  activity  and  resources  of  a  cultivated  intellect,  inevitably  introduce 
ten  thousand  refinements  in  the  civil  law. 


Sir  William  Grant,  in  Wyatt  v.  Barwell,  19  Vesey,  435,  said,  "it  has  been 
much  doubted  whether  courts  ought  ever  to  have  suflered  the  question  of 
notice  to  be  agitated  as  against  a  ])arty  who  has  duly  registered  his  convey- 
ance; but  they  have  said  ''we  cannot  permit  fraud  to  prevail:  and  it  shall 
only  be  in  cases  where  the  notice  is  so  clearly  proved  as  to  make  it  fraudu- 
lent in  the  ])urchaser  to  take  and  register  a  conveyance  in  ])rojudicc  to  the 
kuowu  title  of  another,  that  we  will  suffer  the  registered  deed  to  be  aliected." 
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*The  statute  of  New  York  (a)  postpones  an  unrogis-  [  *  171  ] 
tared  deed  or  mortgage,  only  as  against  a  subsequent 
purchaser  or  mortgagee,  in  good  faith,  and  for  a  valuable  con- 
sideration; and  this  lets  in  the  whole  of  the  English  equity  doc- 
trine of  notice.  The  statute  law  of  many  of  the  other  states  is 
not  so  latitudinary  in  terms;  and  deeds  not  recorded  are  declared 
void  as  to  creditors  and  subsequent  purchasers;  and,  in  some 
cases,  they  are  declared  to  convey  no  title,  or  to  be  void  as  against 
all  other  persons  but  the  grantor  and  his  heirs  (h).  The  doctrine 
of  notice,  and  its  operation  in  favour  of  the  prior  unregistered 
deed  or  mortgage,  equally  applies,  however,  as  I  apprehend, 
throughout  the  United  States;  and  it  every  where  turns  on  a 
question  of  fraud,  and  on  the  evidence  requisite  to  infer  it  (c).*** 
In  pursuance  of  that  principle,  and  in  order  to  support,  at,  the 
same  time,  the  policy  and  the  injunctions  of  the  registry  acts,  in 
all  their  vigour  and  genuine  meaning,  implied  notice 
*  may  be  equally  effectual  with  direct  and  positive  [  *  172  ] 
notice;  but  then  it  must  not  be  that  notice  which  is 
barely  sufficient  to  put  a  party  upon  inquiry.  Suspicion  of  notice 
is  not  sufficient.  The  inference  of  a  fraudulent  intent  effecting 
the  conscience,  must  be  founded  on  clear   and  strong  circum- 

(a)  Revised  Staiutes,  voL  i.  756,  sec.  1.     lUd.  762,  sec.  38. 

(&)  The  statute  in  New  Jerse3%  declaring  conveyances  and  mortgages  not 
recorded,  void  as  against  subsequent  judgment  creditors,  purchasers,  and 
mortgagees,  limits  this  effect  by  adding  not  having  notice  thereof.  Elmer^s  Dig. 
86,  87.     This  was  recognizing  expressly  the  efficacy  of  notice. 

(c)  Farnsworth  v.  Childs,  A  Mass.  Rep.  637.  M'Mechan  v.  Griffing,  3  Pick. 
149.  Mewes  v.  Wiswell,  8  Greenleaf  94,  Chiles  v.  Conley,  2  Dana\<i  Ken. 
Rep.  23.  Pike  v.  Armstead,  1  Badger  &  Dev.  Equity  Cases,  110.  Brackett  v. 
Wail,  6  Vermont  Rep.  411.  Taylor  v.  M'Donald,  2  Bibb.  420.  Newman  v. 
Chapman,  2  Randolph,  93.  Guerrant  r.  Anderson,  4  ibid.  208  Jackson  v. 
Sharp,  9  Johns.  Rep.  164.  Jackson  v.  Burgott,  10  ibid.  457.  Rhoa'ds  v.  Sym- 
mes,  1  Hammond,  281.  Muse  v.  Letterman,  13  Serg.  <£•  Rawle,  167.  Jaques 
V.  Weeks,  7  Watts,  261.  Hudson  v.  Warner,  2  Ilarr.  d'  Gill,  415.  Story,  J., 
5  3fason,  159.  Planter's  Bank  r.  Allard,  20  Martin's  Louis.  Rep.  136.  In  the 
case  of  Righton  v.  Righton,  1  Const.  Court  Rep.  S.  C.  130,  it  was  said  to  be 
doubtful  whether  a  purchaser  with  notice  was  bound  by  a  deed  unrecorded  ; 
but  other  cases  in  that  state  put  this  point  out  of  doubt,  and  hold  him  bound. 
F'orrest  v.  Warrington,  2  Dcss.  254.  Tait  f.  Crawford,  1  MCord,  265.  Givens 
r.  Bran  ford,  2  ibid.  152. 

*°  According  to  the  registration  law  of  North  Carolina,  no  notice,  no  mat- 
ter how  full  and  formal,  will  supply  the  place  of  registration  of  a  deed  or 
mortgage.  The  statute  declares  that  they  shall  not  be  valid  at  law  to  pass 
any  property  as  against  creditors  or  purchasers  for  a  valuable  consideration 
but  from  their  registration.  Flemings.  Burgin,  2  Iredell,  584;  Robinson  v. 
Willoughby,  70  N.  C.  358. 

As  to  the  law  in  Ohio,  see  Bercaw  v.  Cockerill,  20  Ohio,  162;  Mayham  v. 
Coombs,  14  Ohio,  428. 
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stances,  in  the  absence  of  actual  notice.  The  inference  must  be 
necessary,  and  unquestionable  (a).  Though  the  cases  use  very 
strong  language  in  favour  of  explicit,  certain  notice,  yet  it  is  to 
be  understood  as  the  trne  construction  of  the  rule  on  the  subject, 
that  implied  or  presumptive  notice  may  be  equivalent  to  actual 
notice  (6).  The  notice  must  also  have  been  received,  or  charge- 
able, when  the  mortgage  was  executed;  for  if  a  right  had  vested 
when  the  notice  of  the  prior  unregistered  encumbrance  was  re- 
ceived, the  mortgagee  has  then  a  right  to  try  his  speed  in  attain- 
ing a  priority  of  registry  (c).  As  courts  of  law  have  concurrent 
jurisdiction  with  courts  of  equity,  in  cases  of  frauds,  it  was  ad- 
judged, in  Jackson  v.  Burgott  (d),  that  the  question  of  notice, 
and  of  the  preference  due  to  the  prior  unregistered  deed,  by  rea- 
son of  notice,  was  cognizable  in  a  court  of  law.  But  in  Doe  v. 
Allsop  (e),  it  was  decided,  that  the  deed  first  registered  must 
prevail  at  law,  under  the  registry  act  of  7  Anne,  c.  20,  whether 
there  be  notice,  or  not  notice,  and  that  the  grantee  in  the  prior 
deed  must  seek  his  relief  in  equity.  One  of  the  judges,  however, 
laid  stress  en  the  fact,  that  the  registry  act  declared  the  unre- 
gistered conveyance  void  against  every  subsequent  pur- 
[  *  173  ]  chaser  for  a  *valuable  consideration,  without  adding 
bona  fide  purchaser;  and  as  the  statute  of  New  York 
uses  the  words,  purchaser  in  good  faith,  the  jurisdiction  of  the 
courts  of  law  over  the  case,  would  seem  to  remain  unaffected.  It 
is  a  question  on  the  sound  interpretation  of  the  registry  acts, 
and  in  a  matter  of  fraud,  and  the  better  opinion  is  in  favour  of 
the  jurisdiction  of  the  courts  of  law. 

A  mortgage,  not  registered,  has  preference  over  a  subsequent 
docketed  judgment;  and  the  statute  regulations  concerning  the 
registry  of  mortgages,  and  the  docketing  of  judgments,  do  not 
reach  the  case.     A  mortgage  unregistered  is  still  a  valid  convey- 

(a)  Lord  Hardwicke,  in  Hine  v.  Dodd,  2  Atk.  275.  Lord  Alvanlev,  in 
Jolland  V.  Stainbrid«?e/3  Ffs.  478.  Eyre  v.  Dolphin,  2  i?.  <C-  Ikatt!/,  301.  Jack- 
son V.  Elston,  12  Johns.  Bep.  452.  •  Day  v.  Dunham,  2  Johns.  Ch.  Rep.  182. 
M'Mechan  v.  Griffing,  3  Pickering,  149.  Jackson  v.  Given,  8  Johns.  R(p.  137, 
140. 

(&)  8  Johns.  Rep.  137.  1  Hammond^ s  Ohio  Rep.  281.  Grimstone  v.  Carter, 
3  Paige,  421.  But  a  lis  pendens  to  foreclose  a  niortjjage  not  rejjistered,  is  not 
sufficient  to  affect  a  subsequent  purchaser  for  valuable  consideration,  who 
has  no  actual  notice.     Newman  v.  Chai)man,  2  Randolph,  93. 

(c)  Gushing  v.  Hurd,  4  Pick.  253. 

Id)  10  Johns.  Rep.  457. 

(e)  5  Bamw.  iSt  Aid.  442. 
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ance,  and  binds  the  estate,  except  as  against  subsequent  bona  fide 
purchasers- and  mortgagees,  whose  conveyances  are  recorded.  If, 
therefore,  the  purchaser  at  the  sale  on  execution,  under  the  judg- 
ment, has  his  deed  first  recorded,  he  will  then  gain  a  preference 
by  means  of  the  record  over  the  mortgage,  and  the  question  of 
right  turns  upon  the  fact  of  priority  of  the  record  in  cases  free 
from  fraud  (a).  The  rule  in  Pennsylvania  is  different  (6),  and 
the  docketed  judgment  is  preferred,  and  not  unreasonably;  for 
there  is  much  good  sense,  as  well  as  simplicity  and  certainty,  in 
the  proposition,  that  every  encumbrance,  whether  it  be  a  regis- 
tered deed  or  docketed  judgment,  should,  in  cases  free  from  fraud, 
be  satisfied  according  to  the  priority  of  the  lien  upon  the  record, 
which  is  open  for  public  inspection.  In  one  instance,  a  mort- 
gage will  have  preference  over  a  prior  docketed  judgment,  and 
that  is  the  case  of  a  sale  and  conveyance  of  land,  and  a  mortgage 
taken  at  the  same  time,  in  return,  to  secure  the  payment  of  the 
purchase  money.  The  deed  and  the  mortgage  are  consid- 
ered as  parts  of  the  same  contract,  and  constituting 
*one  act;  and  justice  and  policy  equally  require  that  no  [  *  174] 
prior  judgment  against  the  mortgagor  should  intervene, 
and  attach  upon  the  land,  during  the  transitory  seisin,  to  the 
prejudice  of  the  mortgage.  This  sound  doctrine  is,  for  greater 
certainty,  made  a  statute  provision  in  New  York  (c). 

There  has  been  much  discussion  on  the  question  whether  the 
registry  be  of  itself,  in  equity,  constructive  notice  to  subsequent 
purchasers  and  mortgagees.  The  weight  of  authority  in  the 
English  books,  and  Mr.  Coote  says  the  weight  of  principle  also, 
is  against  notice  founded  on  the  mere  registration  of  a  deed;  and 
Lord  E-edesdale  thought,  that  if  the  record  was  held  to  be  notice, 
it  would  be  very  inconvenient,  for  the  principle  would  have  to  bo 
carried  to  the  extent  of  holding  it  notice  of  the  entire  contents 
of  the  deed,  and  to  be  notice  whether  the  deed  was  duly  or  author- 
fa)  Jackson  v.  Dubois,  4  Johns.  Rep.  216.  Jackson  v.  Terry,  13  ihid.  471. 
Jackson  v.  Town,  4  Cowen,  605.  Ash  v.  Ash,  1  Bay,  304.  Ash  r.  Livinj^ston, 
2  ibid.  80.  Penman  r.  Hart,  ibid.  251.  Hamilton  v.  Levy,  1  3f'Cord\s  Ch. 
Rep.  114.  The  rule  remains  the  same  since  the  New  York  Kevised  Statutes. 
Schmidt  v.  Hoyt,  1  FAw.  Ch.  Rep.  652. 

(b)  Semple  v.  Burd,  7  Sere/.  &  Rawle,  286.  Friedley  v.  Hamilton,  17  ibid. 
70.  JacHjues  v.  Weeks,  7  Watts,  261.  So,  in  North  Carolina,  a  judgment 
creditor  is  preferred  to  a  prior  unregistered  mortgage,  and  is  not  affected  by 
notice  of  it.     Davidson  v.  Cowan,  1  Bad.  d-  Dcv.  Eq.  Cases,  470. 

(c)  New  York  Revised  Statutes,  vol.  i.  749,  sec.  5. 
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izedly  recorded  or  not  (a).  But  Lord  Camden  was  evidently  of 
a  different  opinion,  though  he  held  himself  bound  by  precedents 
to  consider  the  registry  not  notice  (b).*^  In  this  country  the 
registry  of  the  deed  is  held  to  be  constructive  notice  of  it  to  sub- 
sequent purchasers  and  mortgagees  (c) ;  but  we  do  not  carry  the 
rule  to  fhe  extent  apprehended  by  Lord  Redesdale;  and  a  deed 
unduly  registered,  either  from  want  of  a  valid  acknowledgement 
or  otherwise,  is  not  notice,  according  to  the  prevailing  opinion  in 
this  country  (d).*^ 

[*175]       *(4.)  Future  advances. 

The  ancient  rule  was,  that  if  the  mortgagor  contracted 
further  debts  with  the  mortgagee,  he  could  not  redeem  without 
paying  those  debts  also  (e).  The  principle  was  to  prevent  cir- 
cuity of  action;  but  it  was  not  founded  upon  contract,  and  Lord 

(a)  Latouche  v.  Dusenberry,  1  Seh.  tfc  Lef.  157.  Bushell  v.  Bushell,  ibid. 
90.     See,  also,  the  opinion  of  Serjeant  Hill,  in  4  3fad.  Ch.  Eep.  286,  note. 

{b)  Morecock  v.  Dickins,  Amb.  678. 

(e)  Johnson  ?'.  Stagg,  2  Johns.  Hep.  510.  Frost  v.  Beekman,  1  Johns.  Ch. 
Rep.  298.  18  Johns.  Rep.  544,  S.  C.  Peters  v.  Goodrich,  3  Conn.  Rep.  146. 
Hughes  V.  Edwards,  9  Wheat.  Rep.  489.  Thayer  v.  Cramer,  1  M  ^Cord's  Ch. 
Rep.  395.  Evans  v.  Jones,  1  Ycates'  Rep.  174.  Shaw  f.  Poor,  6  Pick.  86. 
Jjasselle  v.  Barnett,  1  BIackford\s  Ind.  Rep.  150.  Plume  v.  Bone,  1  Greenes  N. 
J.  Rep.  63.  N.  Y.  Revised  Slatutes,  vol.  i.  761,  sec.  33.  But  the  recording  of 
the  assignment  of  a  mortgage,  is  not  of  itself  notice  of  such  assignment  to 
the  mortgagor,  his  heirs,  or  ])ersonal  representatives,  so  as  to  invalidate  pay- 
ments to  the  mortgagee.  Ibid.  763,  sec.  41.  And  in  Napier  v.  Elam,  6  Yer- 
f/er^s  Tenn.  Rep.  108,  it  was  held,  that  if  the  vendor  did  not  disclose  the  fact 
that  a  previous  encumbrance  existed  upon  the  property,  it  was  a  fraud  that 
equity  would  relieve  against,  although  the  previous  encumbrance  was  re- 
gistered. 

{d)  Heister  v.  Fortner,  2  Binn€y''s  Rep.  40.  Hodgson  v.  Butts,  3  Cranch, 
140.  Frost  V.  Beekman,  1  Johns.  Ch.  Rep.  300.  Sutherland,  J.,  James  v. 
Morey,  2  Cowen,  246,  296.  Kerns  v.  Swope,  2  WaWs  Penn.  Rep.  75.  It  would 
not  be  notice  to  affect  a  purchaser.  But  see  Morrison  v.  Trudeau,  13  Mar- 
tinis Louis.  Rep.  381,  where  such  a  deed  is  said  to  operate  as  notice  to  third 
persons.  By  the  3Iassachnsetts  Revised  Statute,%  of  1835,  part  2,  tit.  1,  c,  69, 
sec.  31,  the  recording  the  deed  or  writing  creating  or  declaring  a  trust,  is 
matle  equivalent  to  actual  notice  of  the  same  to  purchasers  and  creditors. 

{c)  Shuttleworth  v.  Laycock,  1  Vei-n.  245.  Baxter  r.  Manning,  ibid.  244. 
Anon.,  3  Salk.  84. 

*'  Conveyances,  to  operate  by  way  of  constructive  notice,  must  be  recorded 
within  the  territorial  limits  prescribed  by  the  statute.  Therelbre  when  a 
deed  or  mortgage  is  recorded  in  the  wrong  state  or  wrong  county,  the  record 
(cannot  operate  as  notice.  Lewis  v.  Baird,  3  McLean,  56;  Astor  r.  Wells,  4 
Wheaton,  446.  Nor  is  the  record  notice  to  any  one  except  those  who  claim 
title  under  the  s:ime  grantor.  Tilton  v.  Hunter,  24  Me.  29;  Crocket  v.  Ma- 
guire.  10  Mo.  34. 

*''  Work  V.  Harher,  24  Miss.  517;  Stevens  r.  Morse.  47  N.  H.  532;  Lsham 
V.  Iron  Co.,  19  Vt,  230;  Parrot  v.  Shaubhut,  5  Minn.  323;  Graham  v.  Samuel, 
1  Dana,  166. 
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Thurldw  said,  it  bad  no  foandation  ii\  natural  justice;  though  I 
think  the  rule  evidently  had  a  foundation  in  the  civil  law  (a). 
The  rule  is  now  limited  to  the  right  to  tack  the  subsequent  debt 
to  the  mortgage,  as  against  the  heir  of  the  mortgagor,  and  a 
bonelicial  devisee;  but  it  cannot  be  permitted  as  against  creditors, 
or  against  the  mortgagor  himself,  or  his  assignee  for  valuable  con- 
sideration, or  devisee  for  the  payment  of  debts  (b).*^  So  a  mort- 
gage or  judgment  may  be  taken,  and  held  as  a  security  for  future 
advances  and  responsibilities  to  the  extent  of  it,  vvhen  this  is  a 
constituent  part  of  the  original  agreement;  and  the  future  ad- 
vances will  be  covered  by  the  lien,  in  preference  to  the  claim  under 
a  junior  intervening  encumbrance,  with  notice  of  the  agreement. 
The  principle  is,  that  subsequent  advances  cannot  be  tacked  to  a 
prior  mortgage,  to  the  prejudice  of  a  bona  fide  junior  encum- 
brancer; but  a  mortgage  is  always  good,  to  secure  future  loans, 
when  there  is  no  intervening  equity  (c).  It  is  necessary 
*  that  the  agreement,  as  contained  in  the  record  of  the  [  *  176  ] 
lien,  should,  however,  give  all  the  requisite  information 
as  to  the  extent  and  certainty  of  the  contract,  so  that  a  junior 
creditor  may,  by  inspection  of  the  record,  and  by  common  pru- 
dence and  ordinary  diligence,  ascertain  the  extent  of  the  encum- 
brance."    This  is  requisite  to  secure  good  faith,  and  prevent 

(a)  This  was  clearly  and  learnedly  shown  by  Mr.  Justice  Jackson,  in  15 
31<(s.<i.  Rep.  407.  See  also  Story^s  Com.  on  Equity  Jurisprudence,  vol.  ii.  276, 
and  Institutes  of  the  Civil  Law  of  Spain,  hy  Aso  &  Jfanuct,  b.  2,  tit.  11,  eh.  3  sec. 
2,  n.  71.  In  Lee  v.  Stone,  5  Gill d-  Johns.  1,  it  was  held,  that  a  mortgagor 
seeking  to  redeem,  must  pay  not  only  the  mortgage  debt,  but  all  other  debts 
due  from  him  to  the  mortgagee;  but  if  the  mortgagee  seeks  a  foreclosure,  the 
mortgagor  can  redeem  on  paying  the  mortgage  debt  only.  So  he  can  if  a 
subsequent  mortgagee,  or  a  judgment  creditor,  files  a  bill  to  redeem. 

(h)  Troughton  v.  Troughton,  1  Ves.  86.  Anon.,  2  ibid.  662.  Heams  r. 
Bance.  'A  Atk.  630.  Powis  v.  Corbat,  ibid.  556.  Lowthian  v.  Hasel,  3  Bro. 
162.  Hamerton  v.  Rogers,  1  Ves.  jun.  513.  Lord  Al  van  ley,  in  Jones  t'.  Smith, 
2  ibid.  376. 

(c)  Gardner  v.  Graham,  7  Vin.  Abr.  52,  E.  pi.  3.  Lyle  v.  Ducomb,  5  Bin- 
ney's  Rep.  5S5.  Hughes?-.  Worley,  1  Bibb.  200.  Livingstone.  M  "Inlay,  16 
Johns.  Rep.  165.  Hendricks  v.  Robinson,  2  Johns.  Ch.  Rep.  309.  Brincker- 
hoft'r.  Marvin.  5  ibid.  326.  James  v.  Johnson,  6  ibid.  420.  Skirras  r.  Caig,  7 
Crunch'' s  Rep.  34.  Story,  J.,  in  Conard  v.  Atlantic  Insurance  Companv,  1 
Peters'  U.  8.  Rep.  448.  Hubbard  v.  Savage,  8  Conn.  Rep.  215  Averill  r. 
Guthrie,  8  Dana,  83. 

*^  In  the  United  States  according  to  the  early  and  recent  cases,  mortgages 
which  are  made  in  good  faith  for  the  purpose  of  securing  future  advances 
liave  been  sustained.  Klein  v.  Gla.ss,  53  Texas,  37;  National  Bank  r.  Whit- 
ney, 103  U.  S.  99;  Bracket t  ?;.  Scans,  15  Mich.  244:  McCartv  v.  Chalfant,  14 
W.  Va.  531;  Bank  v.  Cunningham,  24  Pick.  270;' United  States  v.  Hooe,  3 
Cranch,  73:  Jones  r.  Indenmity  Co.,  101  U.  S.  622. 

"  The  future  advances  in  order  to  be  protected  must  be  made  without 
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error  and  imposition  in  dealing  (a).  It  is  the  settled  rule  in 
England,  that  a  regularly  executed  mortgage  cannot  be  enlarged, 
by  tacking  subsequent  advances  to  it,  in  consequence  of  any 
agreement  by  parol  (6);  and  an  agreement  to  that  effect  in  writ- 
ing could  not,  as  I  apprehend,  affect  a  subsequent  encumbrancer, 
unless  he  had  dealt  with  the  mortgagor  with  full  knowledge  of 
the  agreement.*^ 

(5.)  Doctrine  of  tacking. 

It  is  the  established  doctrine  in  the  English  law,  that  if  there 
be  three  mortgages  in  succession,  and  all  duly  registered,  or  a 
mortgage,  and  then  a  judgment,  and  then  a  second  mortgage  upon 
the  estate,  the  junior  mortgagee  may  purchase  in  the  first  mort- 
gage, and  tack  it  to  his  mortgage,  and  by  that  contrivance  "squeeze 
out "  the  middle  mortgage,  and  gain  preference  over  it.  The  same 
rule  would  apply  if  the  first,  as  well  as  the  second  encumbrance, 
was  a  judgment;  but  the  encumbrancer  who  tacks  must  always  be 
a  mortgagee,  for  he  stands  in  the  light  of  a  bona  fide  purchaser, 
parting  with  his  money  upon  the  security  of  the  mortgage.  This 
doctrine,  harsh  and  unreasonable  as  it  strikes  us,  was  not  author- 
ized in  the  Roman  law  to  the  extent  to  which  it  is  carried  in  the 
English  law.  The  general  maxim  in  that  system,  on  the  subject 
of  pledges  and  hypothecations,  was,  qui  prior  est  tempore  potior 
est  jure  (c);  and  it  yielded  only  in  a  qualified  degree  to  this  doc- 
trine of  substitution,  when  the  subsequent  encumbrancer 
[*177]  took  the  place  of  a  *prior  one  by  purchasing  in  the  first 
mortgage,  and  tacking  to  his  own  (d).     The  substitution 

(a)  Pettibone  v.  Griswold,  4  Conn.  Rep.  158.  Stoughton  r.  Pasco,  5  ibid, 
442.  St.  Andrew's  Church  v.  Tompkins,  7  ^Johns.  Ch.  Bep.  14.  Garber  v. 
Henry,  6  Waits,  57. 

(b)  Ex  parte  Hooper,  19  Ves.  477. 

(c)  Dig.  20,  4,  12,  3. 

(d)  Ileineceii,  Elem.  Jur.  Civ.  secund.  ord.  Pand.  part  4,  lib.  20,  tit.  3,  sec. 
35.     Opera,  torn.  v.  part  2,  p.  350.     Big.  20,  4,  3,  5.     Poihicr  ad  Pand.  Ibid. 

notice  of  an  intervening  encumbrance.  Shirra.s  v.  Caig,  7  Cranch,  45;  Spadftr 
V.  Lawler,  17  Ohio,  371.  In  tliis  last  it  was  held  that  the  recording;  of  the 
intervening  encumbrance  is  sufficient  notice.  But  if  the  advances  are  made 
in  pursuance  of  a  binding  agreement,  the  party  making  them  will  be  pro- 
tected, iFamum  v.  Burnett,  6  C.  E.  Green,  87:  Crane  v.  Denning,  7  Conn. 
387;  Moroney's  Appeal,  12  Harris  (Pa.),  372. 

*^  If  the  mortgagee  is  not  bound  to  make  the  advances  or  assume  the 
liabilities,  and  he  has  actual  notice  of  a  later  encumbrance  upon  the  pro]HMty 
for  an  existing  debt,  such  later  encumbrance  will  take  precedence  of  the 
mortgage  as  tf)  all  advances  made  after  such  notice.  Jirinkmeyer  v.  Brown- 
eller.  55  Ind.  487;  Le  Due  v.  11.  R.  Co.,  13  Mich.  380;  and  cases  cited 
therein. 
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in  tbo  Roman  law  was  not  carried  so  far  as  to  disturb  the  vested 
rights  of  intermediate  encumbrancers,  and  only  went  to  the  ex- 
tent of  the  first  mortgage  so  purchased  (a).  In  the  English  law, 
the  rule  is  under  some  reasonable  qualification.'*^  The  last  mort- 
gagee cannot  tack,  if,  when  he  took  his  mortgage,,  he  had  notice 
in  fact  (for  the  registry  or  docket  of  the  second  encumbrance  is 
not  constructive  notice,  as  we  have  already  seen)  of  the  interven- 
ing encumbrance.  But  if  he  acquired  that  knowledge  subsequent 
to  the  time  of  taking  his  mortgage,  he  may  then  purchase  and 
tack,  though  he  had  notice  at  the  time  of  his  purchase,  and  though 
there  was  even  a  bill  then  pending  by  the  second  mortgagee  to 
redeem.  The  courts  say,  that  up  to  the  time  of  the  decree  set- 
tling priorities,  the  party  may  tack,  or  struggle  for  the  tabula  in 
naufragio  (b).  The  English  doctrine  of  tacking  was  first  sol- 
emnly established  in  Marsh  v.  Lee  (c),  under  the  assistance  of  Sir 
Matthew  Hale,  who  compared  the  operation  to  a  plank  in  a  ship- 
wreck gained  by  the  last  mortgagee;  and  the  subject  was  after- 
wards very  fully  and  accurately  expounded  by  the  master  of  the 
rolls,  in  Brace  v.  Diitclttss  of  Marlborough  (d).  It  was  admitted, 
in  this  last. case,  that  the  rule  carried  with  it  a  great  appearaance 
of  hardship,  inasmuch  as  it  defeated  an  innocent  second  encum- 
brancer of  his  security.  The  assumed  equity  of  the  principle  is, 
that  the  last  mortgagee,  when  he  lent  his  money,  had  no  notice 
of  the  second  encumbrance;  and,  the  equities  between  the  second 
and  third  encambrancers  being  equal,  the  latter,  in  addition 
thereto,  has  the  prior  legal  estate  or  title,  and  he  shall  be  pre- 
ferred. In  the  language  of  one  of  the  cases,  he  hath  "both  law 
and  equity  for  him."  The  legal  title  and  equal  equity  prevail 
over  the  equity  (e). 

(a)  Dig.  20,  4,  16,  Story^s  Comm.  on  Eq.  Jurisprudence^  vol.  ii.  276,  note. 
Vide  supra,  p.  136,  note.  So,  by  the  Spanish  law,  the  tliird  mortgagee  by 
pnrcliasing  in  the  first  mortgage  acquires  no  other  right  than  what  strictly 
belonged  to  the  mortgage,  and  the  intermediate  mortgagees  are  not  preju- 
diced by  any  act  to  which  they  were  not  parties,  or  did  not  consent.  JnsH- 
fufes  of  the  Civil  Law  of  Spain,  by  Aso  <&  Manuel,  b.  2,  tit.  11,  ch.  3,  sec.  2,  n. 
71,  and  this  they  consider  to  be  the  extent  to  which  the  civil  law  went. 

(h)  Lord  Eldon,  11  Ves.  619. 

(c)  2  Vent.  337.  {d)  2  P.  TT%.  491. 

(e)  The  law  established  by  these  decisions  has  been  regularly  transmitted 
down  in  Westminster  Hall  to  this  day.  Belchier  v.  Butler,  1  Eden,  523.  Frere 
V.  INIoore,  8  Price,  475. 

*^  Tacking  in  England  was  abolished  by  the  Vendor  and  Purchaser  Act  of 
1874.  The  doctrine  has  no  application  to  registered  mortgages  as  these  are 
pavable  according  to  the  prioritv  of  their  record.  Chandler  v.  Dyer,  37  Vt. 
345;  Grant  v.  U.  S.  Bank,  1  Caiue's  Cases  (X.  Y.),  112. 
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[  *178  ]  *The  Irish  registry  act,  of  6  Addg,  has  been  considered 
as  taking  away  the  doctrine  of  tacking,  for  it  makes  reg- 
istered deeds  effectual  according  to  the  priority  of  registry.  The 
priority  of  registry  is  made  the  criterion  of  title  to  all  intents  and 
purposes  whatsoever;  and  this  Lord  Redesdale  considered  to  be 
the  evident  intention  of  the  statute,  but  that  it  did  not  exclude 
anything  which  affects  the  conscience  of  the  party  who  claims 
under  the  registered  deed,  nor  give  a  priority  of  right  to  commit 
a  fraud  (a).  This  leaves  the  doctrine  of  notice  of  a  prior  un- 
registered deed  in  full  force;  and  this  is  the  true  and  sound  dis- 
tinction which  prevails  in  the  United  States,  and  I  presume  that 
the  English  law  of  tacking  is  with  us  very  generally  exploded  (b). 
Liens  are  to  be  paid  according  to  the  order  of  time  in  which  they 
respectively  attached.  This  is  the  policy  and  meaning  of  our 
registry  acts,  and,  consequently,  all  encumbrancers  are  to  be 
made  parties  to  a  bill  to  foreclose,  that  their  claims  may  be  charge- 
able in  due  order  (c).  There  is  no  natural  equity  in  tacking,  and 
when  it  supersedes  a  prior  encumbrance,  it  works  manifest  in- 
justice.*^ By  acquiring  a  still  more  antecedent  encumbrance,  the 
junior  party  acquires,  by  substitution,  the  rights  of  the  first  en- 
cumbrancer over  the  purchased  security,  and  he  justly  acquires 
nothing  more.  The  doctrine  of  tacking  is  founded  on  the  assump- 
tion of  a  principle  which  is  not  true  in  point  of  fact;  for, 
[  *  179  ]  as  between  *A.,  whose  deed  is  honestly  acquired,  and 
recorded  to-day,  and  B.,  whose  deed  is  with  equal 
honesty  acquired,  and  recorded  to-morrow,  the  equities  upon  the 

(a)  1  Sch.  &  Lef.  157,  430.  In  M'Neil  v.  Cahill,  2  BJigli,  228,  on  appeal  to 
the  House  of  I^rds,  in  an  Irish  case,  it  was  declared,  that  if  the  deed  pos- 
terior in  date  and  execution  be  first  registered,  even  with  notice  of  the  other 
deed,  it  has  priority  both  in  law  and  equity;  but  this  does  not  apply  to  the 
case  of  a  fraudulent  priority  of  registry. 

[h)  Grant  V.  U.  S.  Bank,  1  Caines'  Cases  in  Error,  112,  Feb.  1804.  This 
was  the  earliest  case  that  I  am  aware  of  in  this  country,  destroying  the  sys- 
tem of  tacking.  In  that  case,  I  liad  the  satisfaction  of  hearing  that  profound 
civilian,  as  well  as  illustrious  statesman.  General  Hamilton,  make  a  masterly 
attack  upon  the  doctrine,  which  he  insisted  was  founded  on  a  system  of  arti- 
ficial reasoning,  and  encouraged  fraud.  See,  also,  11  Serg.  &  Rawle,  223.  3 
Pick.  50,     G  Munf.  5G0. 

(c)  Haines  ??.  Beach,  3  Johns.  Ch.  Rep.  459. 

*''  So  lar  as  the  mortgagor  is  concerned,  the  mortgagee  can  attach  to  the 
mortgage  lien  other  debts  not  included  in  the  mortgage,  when  an  express  or 
implied  agreement  has  'oeen  made  allowing  him  to  do  so;  but  he  cannot  tack 
other  debts  to  his  mortgage  as  against  intervening  mortgagees  and  judgment 
creditors.  Towner  v.  Wells,  8  Ohio,  13G;  Averill  v.  Guthrie,  8  Dana,  82; 
Colquboun  v.  Atkinson,  G  Munf.  550. 
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estate  are  not  equal.  He  who  has  been  fairly  prior  in  point  of 
time,  has  the  better  equity,  for  he  is  prior  in  point  of  right  (a). 

With  the  abolition  of  the  English  system  of  tacking,  we  are 
relieved  from  a  multitude  of  refined  distinctions,  which  have 
given  intricacy  to  this  peculiar  branch  of  equity  jurisprudence. 
The  doctrine  of  notice  is  also  of  very  extensive  application 
throughout  the  law  of  mortgage,  and  it  is  very  greatly  surcharged 
with  cases  abounding  in  refinements.  It  is,  indeed,  difiicult  to 
define,  with  precision,  the  rules  which  regulate  implied  or  con- 
structive notice,  for  it  depends  upon  the  infinitely  varied  circum- 
stances of  each  case.  The  general  doctrine  is,  that  whatever  puts 
a  party  upon  inquiry,  amounts,  in  judgment  of  law,  to  notice, 
provided  the  inquiry  becomes  a  duty,  as  in  the  case  of  purchasers 
and  creditors,  and  would  lead  to  the  knowledge  of  the  requisite 
fact,  by  the  exercise  of  ordinary  diligence  and  understanding. 
So,  tiotice  of  a  deed  is  notice  of  its  contents,  and  notice  to  an 
agent  is  notice  to  his  principal.  A  purchaser  with  notice,  from 
a  purchaser  without  notice,  can'  protect  himself  under  the  first 
purchaser,  who  was  duly  authorized  to  sell;  and  a  purchaser 
without  notice,  from  a  purchaser  with  notice,  is  equally  protected, 
for  he  stands  perfectly  innocent  (b). 

There  is,  also,  this  further  rule  on  the  subject,  that  the  pur- 
chaser of  an  estate  in  the  possession  of  tenants,  is  chargeable 
with  notice  of  the  extent  of  their  interests  as  tenants;  for,  having 
knowledge  of  the  tenancy,  he  is  bound  to  inform  himself  of  the 
conditions  of  the  lease.  The  general  rule  is  that  possession  of 
land  is  notice  to  a  purchaser  of  the  possessors  title  (c).     The 

{a)  In  case  of  conflicting  equities,  precedency  of  time  gives  the  advantage 
in  right.     1  Bibb.  523.     1  Blackford's  Ind.  Rep.  91. 

(ft)  To  constitute  a  purchaser  without  notice,  it  is  not  sufficient  that  the 
contract  should  be  made  without  notice,  but  that  the  purchase  money  should 
be  paid  before  notice.  And  though  a  purcliaser  may  be  held  as  a  trustee  for 
the  ccaiui  que  trust,  yet  if  he  l)elieved  the  title  to  be  good,  he  is  entitled  to 
the  encumbrances  from  which  he  relieved  the  land,  and  to  the  permanent 
improvements  which  he  has  made,  and  to  his  advances  for  the  support  of  the 
wife  and  children,  and  which  are  to  be  set  off  against  the  profits  for  which 
he  i^  chargeable,  and  the  encumbrances  and  improvements  are  a  charge  on 
the  land,  unless  absorbed  bv  the  residue  of  the  profits.  Wormeley  v.  Worme- 
ley,  1  Brockcnbrough,  330.  "^  S.  C.  8  Wheaton,  421. 

(c)  Daniels  V.  Davison.  16  Vescij,  249.  But  the  constructive  notice,  arising 
from  tenancy,  does  not  extend  beyond  the  tenant's*title,  or  apply  to  the  title 
of  the  lessor  under  whom  the  tenant  holds.  Lord  Eldon,  in  Attorney  Gen- 
eral V.  Backhouse,  17  Vescy,  293.  Sugdcn  on  Vendors  and  Purchasers,  ch.  17, 
p.  745,  746,  7th  edit.  Our  registry  acts  are  designed  to  protect  purchasers 
against  latent  equities;  the  doctrine  in  the  English  law  of  constructive  notice 
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effect  of  notice,  on  the  equity  and  validity  of  claims,  is  very 
strong.  A  purchaser  of  an  equitable  interest,  standing  out  in  a 
trustee,  and  who  neglects  to  inform  the  trustee  of  it,  will  be  post- 
poned to  a  subsequent  purchaser  of  the  same  interest, 
[  *  180  ]  who  makes  inquiries ^of  the  trustee,  and  has  no  *knowl- 
edge  of  the  prior  assignment,  and  gives  due  notice  of 
his  purchase.  So,  a  purchaser  of  real  estate  cannot  hold  against 
a  prior  equitable  title,  if  he  have  notice  of  the  equity  before  the 
payment  of  the  purchase  money,  or  the  execution  of  the  deed  (a). 

of  the  title  of  the  lessee,  or  party  in  possession,  is  not  favoured  in  the  Ameri- 
can courts.  Scott  V.  Gallagher.  14  Serg.  &  Rmcle,  333.  M'Mechan  v.  Grif- 
fing,  3  Pick.  149.  Hewes  v.  Wiswell,  8  Greenleaf,  94.  Flagg  v.  Mann,  2 
Sumner,  556,  557.  Where  the  possessor  of  land  has  caused  a  registry  of  a 
particular  title,  the  purchaser  need  not  look  be3'oiid  it.  But  apart  from  any 
registry,  possession  ought  to  be  sufficient  to  put  the  purchaser  on  inquiry, 
and  Ch.  J.  Gibbon,  in  Woods  v.  Farmere,  7  Wafts,  382,  with  his  usually 
strong  and  stringent  logic,  justifies  the  doctrine  of  implied  notice  in  such 
cases. 

(rt)  Dearie  v.  Hall,  3  Eussdl,  1.  Jewett  v.  Palmer,  7  Johns.  Ch.  Rep.  65. 
Frost  V.  Beekman,  1  ihid.  288.  Gallion  v.  M'Caslin,  1  BlackforcVs  Ind.  Rep. 
91.  Gouverneur  v.  Lynch,  2  Paige,  300.  Grimstone  v.  Carter,  3  ihid.  421. 
Boone  v.  Chiles,  10  Peters'  U.  8.  Rep.  177.  Meux  v.  Maltby,  2  Swanst.  Rep. 
281.  Allen  v.  Anthony,  1  3Ierivale,  282.  With  respect  to  the  liability  of 
purchasers,  for  the  right  application  of  the  purchase  money,  it  was  declared, 
as  a  general  rule,  by  the  Supreme  Court  of  the  United  States,  in  Potter  v. 
Gardner.  12  Wheaton,  498,  that  the  person  who  pays  the  purchase  money  to 
the  person  authorized  to  sell,  was  not  bound  to  look  to  its  application, 
whether  the  lands  sold  be  charged  in  the  hands  of  an  heir  or  devisee  with  the 
payment  of  debts,  or  the  lands  be  devised  to  a  trustee  for  the  payment  of 
debts,  unless  the  money  be  misapplied  with  his  co-operation.  The  principle 
of  this  decision  appears  to  be  most  consistent  with  the  common  sense  and 
practice  of  mankind,  and  to  be  reasonable  and  just,  and  a  contrary  doctrine 
would  lead  to  abuse  and  imposition  upon  purchasers.  The  law  concerning 
notice,  express  and  implied,  is  very  amply  discussed  by  Mr.  Coventry,  in  his 
notes  to  Powell  on  Mortgages,  vol.  ii.  c.  14,  561 — 662;  and  the  American  editor, 
Mr.  Rand,  has,  with  a  thorough  accuracy,  collected  all  the  cases  and  de- 
cisions in  this  couxitry  appertaining  to  the  subject.  The  immense  body  of 
English  learning  with  which  Mr.  Coventry  has  enriched  every  part  of  the 
original  work  of  Powell,  is  not  only  uncommon,  but  very  extraordinary. 
There  never  were  two  editors  who  have  been  more  searching,  and  coniplete, 
and  gigantic  in  their  labours.  The  work  has  become  a  mere  appendage  to 
the  notes,  and  the  large  collections  of  the  American  editor,  piled  upon  the 
vastly  more  voluminous  commentaries  of  the  English  editor,  have  unitedly 
overwhelmed  the  text,  and  rendered  it  somewhat  difficult  for  the  reader  to 
know,  without  considerable  attention,  upon  what  ground  he  stands. 


Conati  imponere  pelio  ossam — 

atque  ossse  frondosum  involvere  olympum. 


I  acknowledge  my  ver;^  great  obligations  to  those  editors  for  the'assistance 
I  have  received  from  their  valuable  labours;  but  I  cannot  help  thinking,  that 
Mr.  Coventry  would  have  better  accommodated  the  profession,  if  he  had 
written  an  original  treatise  on  the  subject,  and  we  should  then  probably 
have  had,  what  is  now  wanting  in  the  present  work,  unity  of  plan,  adapta- 
tion of  parts,  and  harmonious  proportion.     Several  of  his  essays  in  the  notes, 
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IV.   Of  foreclosuve. 

( 1. )   Of  strict  foreclosure. 

The  equity  of  redemption  which  exists  in  the  mortgagor,  after 
default  in  payment,  may  be  barred  or  foreclosed,  if  the 
^mortgagor  continues  in  default  after  due  notice  to  re-  [  *  181  ] 
deem.  The  ancient  practice  was,  by  bill  in  chancery  to 
procure  a  decree  for  a  strict  foreclosure  of  the  right  to  redeem, 
by  which  means  the  lands  became  the  absolute  property  of  the 
mortgagee.*^  This  is  the  English  practice  to  this  day,  though 
sometimes  the  mortgagee  will  pray  for,  and  obtain,  a  decree  for 
a  sale  of  the  mortgaged  premises,  under  the  direction  of  an  officer 
of  the  court,  and  the  proceeds  of  the  sale  will,  in  that  case,  be 
applied  towards  the  discharge  of  encumbrances  according  to 
priority  (a).  The  latter  practice  is  evidently  the  most  beneficial 
to  the  mortgagor,  as  well  as  the  most  reasonable  and  accurate 
disposition  of  the  pledge.  It  prevails  in  New  York,  Maryland, 
Virginia,  South  Carolina,  Tennessee,  Kentucky,  Indiana,  and 
probably  in  several  other  states  (6).  But  in  the  New  England 
states,  the  practice  of  a  strict  foreclosure  would  seem  to  prevail, 
and  the  creditor  takes  the  estate  to  himself,  instead  of  having  it 
sold,  and  the  proceeds  applied.  In.  Vermont,  the  mortgagor  is 
allowed  by  the  decree  a  definitive  time  (which  is  sometimes  one 

as,  for  instance,  those  relating  to  receivers;  equitable  assets;  voluntary  set- 
tlements; the  wife's  equity;  when  debts,  as  between  the  representatives  of 
the  deceased,  are  to  be  charged  upon  the  real,  and  when  on  the  personal  es- 
tate; interest  and  usury,  &c.,  have  no  very  close  application  to  mortgages. 
Mr.  Coote's  ''Treatise  on  the  Law  of  3Iortf/arje,^^  is  neat,  succinct,  and  accurate, 
and  free  from  several  of  the  objections  which  have  been  suggested. 

{a)  Mondey  v.  Mondey,  1  Ves.  <&  Beame.  223. 

(6)  Johns.  Ch.  Rep.  passim.  New  York  Revised  Statutes,  vol.  ii.  191,  sec. 
151.  In  Lansing  v.  Goelet,  9  Cowen^s  Rep.  346,  it  was  decided,  that  a  decree 
of  foreclosure  and  sale,  and  a  decree  of  sale  without  any  express  decree  ot 
foreclosure,  were  equally  a  complete  bar  of  the  equity  of  redemption. 
Nelson  v.  Carrington,  4  3funf.  332.  Downing  v.  Palmateer,  1  Monroe^  66. 
Humes  v.  Shelby,  1  Tenn.  Rep.  79.  Flurd  r.  James,  ibid.  201.  Eodgers  v. 
Jones,  1  3r Cord's  Ch.  Rep.  221.  Paunell  v.  Farmer's  Bank.  7  Harr.  &  Johns. 
202.  David  v.  Grahame,  2  Harr.  &  Gill,  94.  Act  of  Indiana,  1830.  In 
Ohio,  the  mortgagee  is  entitled  to  a  decree  of  foreclosure,  where  two-thirds 
of  the  value  of  the  mortgaged  lands  does  not  exceed  the  amount  of  the  debt, 
and  he  may  insist  on  a  sale.  5  Hammond's  Rep.  554.  In  Tennessee,  the 
mortgagor  has  two  years  under  an  act  of  1820  to  redeem-,  after  confirmation 
of  the  master's  sale,  under  a  decree  of  foreclosure.  Henderson  v.  Lowry,  5 
Yerger's  Rep.  248. 

*^  The  judgment  in  a  strict  foreclosure  bars  the  defendant  of  all  right  and 
title  and  equity  of  redemption,  unless  he  redeems  or  pays  the  mortgage 
within  a  certain  dav,  and  usually  six  months  from  the  date  of  the  judg- 
ment. Farrell  v.  PaVlier,  50  Ills.  274;  Sage  v.  R.  R.  Co.,  99  U.  S.  334;  Mul 
vey  c.  Gibbons,  87  Ills.  367. 
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and  two  years)  to  redeem,  and  in  default  the  equity  of  redemp- 
tion is  foreclosed  (a).  In  Massachusetts,  Rhode  Island,  and 
Maine,  the  mortgagor  has  three  years,  after  tfhe  mortgage  is  fore- 
closed, to  redeem,  and  in  Connecticut  fifteen  years,  and  in  New 
Hampshire  one  year,  to  redeem,  after  entry  and  seisin  by  the 
mortgagee,  upon  breach  of  the  condition,  and  without  fore- 
closure (6).  The  severity  of  the  foreclosure  without  a 
[*182]  sale,  is  ^mitigated,  by  the  practice  of  enlarging  the 
time  to  redeem  from  six  months  to  six  months,  or  for 
shorter  periods,  according  to  the  equity  arising  from  circum- 
stances (c).*' 

(2. )  Of  selling  on  foreclosure. 

In  England,  and  with  us,  the  practice  of  selling  the  land  by 
the  party  himself,  or  by  an  authorized  trustee,  under  a  power  in- 
serted in  the  mortgage,  has  extensively  prevailed.  The  course 
in  Ireland,  as  well  as  here,  is  to  decree  a  sale  instead  of  a  fore- 
closure; and  if  the  sale  produces  more  than  the  debt,  the  surplus 
goes  to  the  mortgagor,  and  if  less,  the  mortgagee  has  his  remedy 
for  the  difference.  This  course  was  recommended  by  Lord  Ers- 
kine,  as  more  analogous  to  the  relative  situation  of  lender  and 
borrower,  and  it  was  the  English  practice  a  century  ago,  in  cases 

(a)  Smith  v.  Bailey,  1  Shaic's  Vermont  Rtp.  163,  N.  S.     Ibid.  267. 

(6)  Lockwood  v.  Lock  wood,  1  DajfsRep.  295.  Swiff  s  Dig.  vol.  ii.  656, 
683.  Erskine  v.  Townsend,  2  Mass.  Rep.  493.  1  Pick.  356.  Wilde,  J., 
Newall  V.  Wright,  3  Mass.  Rep.  155.  Statute  of  Massachusetts.,  1st  March, 
1799,  c.  77.  Massachusetts  Revised  Statutes,  1835,  part  3,  tit.  3,  c.  107. 
Baylies  v.  Bussen,  5  GreenJeaf  153.  Swettv.  Horn,  1  N.  H.  Rep.  332.  Gil- 
man  V.  Heddin,  5  N.  H.  Rep.  31.  The  practice  of  a  strict  foreclosure  has 
also  been  allowed  in  North  Carolina.  Spiller  v.  Spiller,  1  Hayio.  482.  In 
Connecticut,  the  taking  possession  of  mortgaged  premises  by  the  mortgagee, 
under  a  decree  of  foreclosure,  was  held  to  be  an  extinguishment  of  the  debt 
by  the  appropriation  of  the  pledge  in  satisfaction  of  it.  The  Derby  Bank  v. 
Landon,  3  Conn.  Rep.  62.  But  by  statute,  in  1833,  the  foreclosure  of  a  mort- 
gage does  not  preclude  the  creditor  from  recovering,  l|y  action,  so  much  of 
his  debt  as  tlie  mortgaged  property  shall  be  insufficient  to  satisf}',  estimated 
in  value  at  the  expiration  of  the  time  limited  for  redemption,  and  such  ac- 
tion, after  foreclosure,  shall  not  open  it. 

(c)  Edwards  v.  Cunliffe,  1  3Tadd.  Rep.  287.  Ferine  v.  Dunn,  4  Johns.Ch. 
Rep.  190.  In  Missouri,  a  short  and  easy  mode  of  foreclosing  mortgages  is 
provided,  ai.d  to  be  commenced  by  petition  to  the  circuit  court,  and  by  pro- 
cess of  summons.     Revised  Statutes  of  Missouri,  1835,  p.  409. 

*^  A  strict  foreclosure  was  the  natural  remedy  upon  a  mortgage,  when  it 
was  regarded  as  a  conditional  sale,  rather  than  a  security  for  a  debt.  Clian- 
cellor  Jones,  in  Lansing  v.  Goelet,  9  Cow.  (X.  Y.)  346. 

Upon  the  failure  of  the  defendant  to  pay  the  amount  due  within  the  stipu- 
lated time,  application  may  be  made  to  court  for  the  issuing  of  a  process  to 
put  the  plaintiff  into  possession.     Diggle  v.  Boulden,  48  Wis.  477. 
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where  the  security  was  defective.  If  the  mortgagee  proceeds  by 
bill  for  the  technical  foreclosure,  the  estate  becomes  his  property, 
in  the  character  of  a  purchaser;  and  the  general  understanding 
formerly  was,  that  by  taking  the  pledge  to  himself,  he  took  it  in  sat- 
isfaction of  the  debt.  But,  according  to  the  case  of  Took  v.  Hart- 
ley (a),  if  the  mortgagee  sells  the  estate,  after  the  foreclosure, 
fairly,  and  for  the  best  price,  he  may  proceed  at  law  against  the 
mortgagor,  upon  his  bond,  for  the  difiference;  though  he  cannot 
have  recourse  at  law  for  deficiency,  so  long  as  he  keeps  the  es- 
tate, because  the  value  of  it  is  not  ascertained,  and  the  mortgagee 
cannot  say  what  proportion  of  the  debt  remains  due.  It  has  like- 
wise been  repeatedly  held,  that  an  action  at  law  by  the  mort- 
gagee,after  foreclosure, for  the  balance  of  the  debt  due  him,  opens 
it,  and  lets  in  the  mortgagor  to  redeem  (6).  There  has 
been  some  embarrassment  and  conflict  of  opinion  *  man-  [  *  183  ] 
ifested  in  the  cases,  on  the  point  whether  the  mortga- 
gee had  his  remedy  at  law  after  a  foreclosure,  and  without  a  sale 
of  the  estate.  The  better  opinion  is,  that  after  a  foreclosure,  with 
or  without  a  subsequent  sale,  the  mortgagee  may  sue  at  law  for 
the  deficiency,  to  be  ascertained  in  the  one  case  by  the  proceeds 
of  the  sale,  and  in  the  other  by  an  estimate  and  proof  of  the  real 
value  of  the  pledge  at  the  time  of  the  foreclosure  (c).  Whether 
the  action  at  law  will  open  the  foreclosure  in  equity,  and  let  in 
the  equity  of  redemption,  is  an  unsettled  question.  The  weight 
of  English  authority  would  seem  to  be,  that  it  opens  the  fore- 
closure, unless  the  estate  has,  in  the  mean  time,  been  sold  by  the 
mortgagee;  and  then  it  is  admitted,  that  the  power  of  reconvey- 
ance is  gone,  for  it  would  be  inequitable  to  open  the  foreclosure 
against  the  purchaser.  But  in  Hatch  v.  White  (d),  the  reasoning 
of  the  court  was  against  the  conclusion,  that  the  suit  at  law 

(a)  2  Bro.  12.1.     DicJcem,  785,  S.  C. 

(6)  Dasliwood  v.  Blythway,  1  Eq.  Cas.  Ahr.  317,  pi.  3.  Moscly.  196,  S.  C. 
Perry  v.  Barker.  13  Vesey,  198. 

(c)  Lord  Thurlow's  opinion,  as  represented  by  Sir  Samuel  Romilly,  and  by 
Lord  Eldon,  in  Perry  v.  Barker,  8  Vcsey,  527.  Hatch  v.  White,  2  Gallis. 
Rep.  152.  Amory  v.  Fairbanks,  3  Mass.  Rep,  562.  Globe  Ins.  Company  r. 
Lansing,  5  Coiocn^s  Rep.  380.  Omaly  v.  Swan,  3  Mason'' s.  Rep.  474.  Lansing 
V.  Goelet,  9  Coicen's  Rep.  346.  Lovell  r.  Leland,  3  Vermont  Rep.  581.  In 
Davis  i\  Battine,  2  Russ.  &  BIylne,  76,  it  was  declared,  that  though  the 
mortgagee  takes  the  debtor  on  ca.  sa.,  it  does  not  extinguish  his  lien  on  the 
land. 

{d)  2  Gallis.  Rep.  152. 
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opened  the  foreclosure  in  any  case;  and  this  was  also  the  decision 
in  Lansing  v.  Goelet  (a). 

The  general  rule  is,  that  the  mortgagee  may  exercise  all  his 
rights  at  the  same  time,  and  pursue  his  remedy  in  equity  upon 

the  mortgage,  and  his  remedy  at  law  upon  the  bond  or 
[  *  184  ]  covenant  accompanying  it,  concurrently  (6).  There  *are 

difficulties  attending  the  sale  of  the  equity  of  redemption 
by  the  mortgagee  by  execution  at  law, and  it  is  accompanied  with 
danger  to  the  rights  of  the  mortgagor;  and  these  difficulties  were 
suggested  in  the  case  of  Tice  v.  Annin  (c),  and  that  the  proper 
remedy  was  to  prohibit  <^e  mortgagee  from  selling  at  law  the 
equity  of  redemption  (d). 

(rt)  9  Coioai's  Rep.  346.  In  Lovell  v.  Leland,  3  Vermont  Rep.  581,  it  was 
deemed  to  be  reasonable,  though  not  absolutely  decided,  that  if  the  mort- 
gagee, after  foreclosure,  sues  at  law  to  recover  the  difference  between  the  value 
of  the  estate  and  the  sum  due,  the  foreclosure  should  be  opened,  and  that 
the  mortgagor,  on  being  sued,  might  file  his.  bill  to  redeem,  on  paying  the 
full  amount  of  debt  and  costs,  and  that  the  mortgagee,  when  he  brings  the 
suit,  should  have  it  in  his  power  to  reconvey  the  estate.  By  the  Maf^s.  Re- 
vised Slatutes,  of  1835,  part  3,  tit.  3.  c.  107,  if  the  mortgagee,  after  foreclosure, 
sues  for  the  balance  of  his  debt,  after  deducting  the  ascertained  value  of  the 
land,  a  recovery  in  such  suit  will  open  the  foreclosure,  and  allow  the  mort- 
gagor to  file  his  bill  within  a  year  thereafter  to  redeem. 

(6)  Booth  V.  Booth,  2  A(k.  343.  Burnell  v.  Martin,  Dovg.  Rep.  417.  Schoole 
V.  Sail,  1  Sch.  &  Lef.  176.  Dunkley  v.  Van  Buren,  3  Johns.  Ch.  Rep.  330. 
Hatfield  v.  Kennedy,  1  BaifsRep.  501.  Hughes  v.  Edwards,  9  Wheat.  Rep. 
489.  If  the  mortgagee  proceeds  to  judgment  and  execution  at  law  upon  his 
bond,  and  sells  the  land  mortgaged  to  secure  the  bond  debt,  he  sells  only  the 
equity  of  redemption,  and  he  may  afterwards  maintain  ejectment  against 
the  purchaser  of  the  premises,  in  order  to  enforce  payment  of  the  balance. 
Jackson  v.  Hull,  10  Johns.  Rep.  481.  M'Call  v.  Lenox,  9  Sei-g.  &  Rawie,  307, 
308,  314.  This  supposes  the  case,  that  the  purchaser,  at  the  shenfFs  sale, 
knew  of  the  existing  mortgage,  and  purchased  subject  to  it.  But  the  rule  is 
not  uniform  on  the  subject.  In  Pennsylvania  it  has  l)een  frequently  held 
that  the  purchaser  will  hold  the  land  discharged  of  the  lien  of  the  mortgage. 
M'Graw  v.  M'Lanahan,  1  Pcnn  Rep.  44.     Pierce  v.  Potter,  7  Watts,  475. 

(c)  2  Johns.  Ch.  Rqo.  125. 

(d)  The  NewYork  Revised  Statutes,  vol.  ii.  368,  sec.  31,  32,  have  carried  the 
suggestion  into  effect,  and  prohibited  the  sale  at  law  of  the  mortgagor's 
equity  by  the  mortgagee,  on  a  judgment  for  the  debt  secured  by  the  mort- 
gage. In  Massachusetts,  North  Carolina,  and  Kentucky,  likewise,  similar 
embarrassments  have  been  felt,  and  the  mortgagee  cannot,  by  execution  at 
law,  sell  tlie  equity  of  redemption  in  discharge  of  a  debt  secured  by  the 
mortgage.  Atkins  v.  Sawyer,  1  Pick.  Rep.  351.  Camp  ?'.  Coxe,  1  Dev.  li- Rat. 
52.  Goring  v.  Shreve,  7  Dana^s  Rqy.  64.  The  New  York  Revised  Sfatuteshaxey 
in  other  respects,  materially  changed  the  established  practice  on  this  subject. 
It  is  now  declared,  that  while  a  bill  of  foreclosure  is  pending  in  chancery, 
and  after  a  decree  thereon,  no  proceedings  shall  be  had  at  law  for  the  re- 
covery of  the  debt,  without  the  authority  of  the  court  of  chancery;  and,  on 
the  other  hand,  if  a  judgment  ha.s  been  ol)tained  at  law  for  the  mortgage 
debt,  or  any  part  of  it,  no  proceedings  are  to  be  had  in  chancery,  unless  an 
execution  has  been  returned  unsatisfied,  in  whole  or  in  part,  and  it  be  stated 
in  the  return,  that  the  defendant  had  no  property  to  satisfy  it  except  the 
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(3.)  Parties  to  a  bill  of  foreclosure. 

When  bo  proceeds  by  bill  to  foreclose,  he  must  make  all  encum- 
brancers, existing  at  the  tiling  of  the  bill,  (and  which  of  course 
includes  the  junior,  as  well  as  prior  encumbrancers,)  parties,  in 
order  to  prevent  a  multiplicity  of  suits,  and  that  the  proceeds  of 
the  mortgaged  estate  may  be  duly  distributed;  and  the 
encumbrancers  who  are  not  parties  will  *not  be  bound  [  *  185  ] 
by  the  decree  (a).  The  reason  of  the  rule  requiring  all 
encumbrancers,  subsequent  as  well  as  prior  to  the  plaintiff,  to  be 
made  parties,  is  to  give  security  and  stability  to  the  purchasers 
title;  for  he  takes  a  title  only  as  against  the  parties  to  the  suit; 
and  it  cannot,  and  ought  not  to  be  set  up  against  the  subsisting 
equity  of  those  encumbrancers  who  are  not  parties  (6).^°  If  a 
surplus  remains,  after  satisfying  the  encumbrancers  who  are 
brought  into  court,  it  will  be  paid  over  to  the  mortgagor,  as  the 
proceeds  of  his  equity  of  redemption;  though  subsequent  en- 
cumbrancers, who  are  not  parties,  would  probably  be  permitted, 
on  application  to  the  court,  and  due  proof  of  their  title,  to  inter- 
cept its  transit  {c)J''  The  general  rule  is,  that  all  persons  ma- 
mortgaged  premises.  New  York  Revised  Stahitcs,  vol.  ii.  191,  sec.  153,  156. 
The  statute  goes  on  and  declares,  that  if  the  mortgaged  premises  should 
prove  insufficient  to  satisfy  the  debt,  the  court  of  chancery  has  power  to  di- 
rect the  payment  by  the  mortgagor  of  the  unsatisfied  balance,  and  to  enforce 
it  by  execution  against  the  other  property,  or  the  person  of  the  debtor.  Ihid. 
sec.  152.  As  the  action  of  ejectment  upon  a  mortgage  is  abolished,  {ihid. 
312,  sec.  57,)  the  jurisdiction  at  law  over  the  debt,  as  well  as  over  the  pledge, 
would  appear  by  these  provisions  to  be  taken  away  and  transferred  to  chan- 
cery, at  the  election  of  the  mortgagee. 

(a)  Godfrey  v.  Chadwell,  2  Vern.  fiOl.  Morret  v.  Westerne,  ihid.  663.  Robert 
r.  Abbott,  2  P.  Wm.  643.  Fell  v.  Brown,  2  Bro.  276.  Bishop  of  Winchester 
V.  Beavor,  3  Ves.  314.  Sherman  r.  Cox,  3  Ch.  Rep.  46.  Haines  v.  Beach,  3 
Johns.  Ch.  Rep.  459.  Lyon  ?•.  Sandford,  5  Conn.  Rep.  544.  Renwick  v. 
Macomb,  1  Hopkins,  277.  The  English  practice  is  to  settle  by  decree  the 
order  of  payment  according  to  priorities;  and  the  decree  is,  in  detail,  that 
the  second  encumbrancer  shall  redeem  tlie  first,  the  third,  the  second, 
and  soon.  See  Mondey  v.  Mondey,  1  Ves.  &  Bcamc,  223,  and  3  31eriia.!e 216, 
note. 

Ih)  The  N.  Y.  Revised  Siafutes,  vol.  ii.  192,  sec.  158,  declares,  that  the 
deed  to  the  purchaser  at  a  sale,  under  the  decree  of  foreclosure,  shall  be  an 
entire  bar  against  all  the  parties  to  the  suit,  and  their  heirs  respectively; 
but  the  statute  goes  no  further. 

(c)  The  N.  Y.  Revised  Staintes,  vol.  ii.  192,  sec.  159,  160,  direct  the  surplus 
arising  upon  the  sale  to  be  brought  into  court,  for  the  use  of  the  defendant, 
or  of  thr;  person  who  may  be  entitled  thereto,  subject  to  the  order  of  the  court ;  and 

^  Allpersons  who  are  interested  in  the  mortgage  debt  should  join  in  the 
suit  to  enforce  the  security. 

'•*  Generally,  the  surplus  money  is  paid  into  court  to  await  its  orders  of 
distribution.  The  court  has  the  power  to  distribute  the  surplus  among  the 
persons  entitled.  Clark  v.  Carnall,  18  Ark.  209;  Mutual  Life  Ins.  Company 
V.  Salem,  3  Hun.  117. 
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terially  interested  in  the  mortgage,  or  mortgaged  estate,  ought 
to  be  made  parties  to  a  bill  of  foreclosure.  This  will  ordinarily 
include  the  heir,  or  devisee,  or  assignee,  and  personal  representa- 
tives of  the  mortgagor,  and  also  the  tenants  for  life,  and  the  re- 
mainder-man ;  for  they  all  may  be  interested  in  the  right 
[  *  186  J  of  redemption,  or  in  taking  the  accounts.  *If  the  mort- 
gage consists  of  a  reversion  or  remainder,  subject  to  an 
estate  for  life,  it  may  be  foreclosed;  but  the  estate  of  the  tenant 
for  life  would  not  be  afPected,  and  he  would  have  no  interest  in 
the  foreclosure  (a).  The  bill  to  foreclose  is  filed  in  the  name  of 
the  mortgagee,  or  his  assignee,  or,  if  dead,  in  the  name  of  his 
personal  representatives;  for  the  mortgage  debt  is  part  of  the 
personal  estate  of  the  mortgagee,  and  though,  on  his  death,  the 
estate  technically  descends  to  the  heir,  he  will,  without  a  mani- 
fest intent  to  the  contrary,  take  it  in  trust  for  the  personal  repre- 
sentatives (6).  But  the  question  of  parties  is  usually  more  or  less 
fluctuating,  and  open  for  discussion.  It  is  governed,  in  some  degree 
by  circumstances;  whereas,  the  principle  that  those  persons  who 
are  interested  in  the  subject,  and  are  not  made  parties  to  the  suit, 
are  not  bound  by  the  decree,  is  more  steady  in  its  operation,  for 
it  is  founded  on  natural  right. 

The  equity  of  redemption  may  be  foreclosed  by  the  act  of  the 
mortgagor  himself;  for,  upon  a  bill  to  redeem,  the  plaintiff  is  re- 
quired to  pay  the  debt  by  a  given  time,  which  is  usually  six 
months  after  the  liquidation  of  the  debt;  and  upon  his  default, 
the  bill  is  dismissed  for  non-payment,  which  is  a  bar  to  a  new 
bill,  and  equivalent  to  a  decree  of  absolute  foreclosure  (c). 

(4.)  Equity  of  redemption  barred  hy  time. 

The  right  of  redemption  may  be  barred  by  the  length 
[  *  187  ]  of  *  time.     The  analogy  between  the  right  in  equity 

if  not  called  for  in  three  months,  it  is  to  be  put  out  at  interest,  for  the  bene- 
fit of  the  defendant,  his  representatives,  or  assigns. 

(a")  Penninuin  v.  Hollis,  13  Mass.  Rep.  4'2i).  On  a  sale  by  the  mortgagee, 
in  the  lifetime  of  the  mortgagor,  the  surplus  is  personal  estate;  but  if  the 
sale  be  after  the  mortgagor's  death,  the  surplus,  as  well  as  the  equity  of  re- 
demption, belongs  to  his  heirs.  Wright  v.  Rose,  2  Sim.  &  Siu.  323.  Moses  v. 
Murgutroyd,  1  Johns.  Cfi.  Rep.  130. 

(ft)  Com.  Dig.  tit.  Chancery,  4  A.  9.  Demarest  r.  Wynkoop,  3  Johns.  Ch. 
Rep.  145.  Scott  v.  Macfarlaiid,  13  Mass.  Rep.  309.  Grace  v.  Hunt.  Cookers 
Tenn.  Rep.  344.  Denn  v.  Spinning,  1  llalsteiVs  Rep.  471.  The  cases,  as 
to  parties,  are  ('ollected  in  3  Pourll  on  Mortgaties.  9UH— 977,  98f)— 992. 

(c)  Cholinley  v.  Oxford,  2  Atk.  207.  Sir  William  Grant,  in  the  Bishop  of 
Winchester  v.  Paine,  11  Vcs.  199.     Ferine  v.  Dunn,  4  Johns.  Ch.  Rep.  140. 
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to  redeem  and  the  right  of  entry  at  law,  is  generally  pre- 
served; so  that  the  mortgagor,  who  comes  to  redeem  against  a 
mortgagee  in  possession,  after  the  period  of  limitation  of  a  writ 
of  entry,  must  bring  himself  within  one  of  the  exceptions,  which 
would  save  the  right  of  entry  at  law,  or  the  time  will  be  a  bar  to 
the  redemption,  and  a  release  of  it  to  the  mortgagee  may  be  pre- 
sumed. The  limitation  at  law  and  in  equity  is  usually  the  same, 
with  the  allowance  of  the  same  time  for  disabilities  (a).  The 
statute  of  limitations  is  assumed,  as  the  fit  and  proper  ground  for 
taking  the  length  of  possession  therein  mentioned  as  the  pre- 
sumption of  right;  and  the  courts  of  equity  have  been  considered 
by  the  judges,  in  some  cases,  as  virtually,  though  not  in  terms, 
included  in  its  provisions.^"  This  is  the  general  doctrine,  in  Eng- 
land, and  in  this  country,  in  respect  to  remedies  in  equity;  but 
the  late  Revised  Statutes  of  New  York  have  wisely  removed  all 
doubt  and  difficulty  on  this  subject,  and  regulated  limitations  in 
equity  by  express  provisions.  In  all  cases  of  concurrent  jurisdic- 
tion, in  the  courts  of  law  and  of  equity,  the  statute  of  limitations 
applies  equally  to  both  courts;  but  it  does  not  apply  to  cases  in 
which  a  court  of  equity  has  peculiar  and  exclusive  jurisdiction; 
and  in  all  such  cases,  the  limitation  of  bills  for  relief,  on  the 
ground  of  fraud,  is  six  years  after  the  discovery  of  it  by  the  ag- 
grieved party;  and  in  all  the  other  cases  not  provided  for,  the 
limitation  is  ten  years  after  the  cause  accrued;  and 
*  this,  consequently,  reduces  the  right  to  redeem  for  [  *  188  ] 
twenty  years,  as  it  before  stood,  to  ten  years  (6).°^ 


(a)  Jenner  v.  Tracy,  cited  in  Cox's  note  to  3  P.  Wm.  287.  Belch  v.  Har- 
vey, ibid.  Anon.,  3  Atk.  313.  Aggaa  v.  Pickerell,  ibid.  225.  Smith  v.  Clay, 
3  Bro.  G39,  note.  Lord  Kenyon,  in  Konny  v.  Ridgard,  cited  in  17  Vcs.  99. 
Hodle  i".  Healey,  1  Vcs.  &  lieamc,  536.  Demarest  v.  Wynkoop,  3  Johns.  Ch. 
Bep.  129.  Kane  v.  Bloodgood,  7  ibid.  90.  Slee  v.  ^Manhattan  Company,  1 
Paige,  48.  Lamar  v.  Jones,  3  Hnrr.  &  3r Henry,  328.  Sir  Thomas  Plumer, 
in  Chalmer  v.  Bradley,  1  Jac.  &  Walk.  83.  Lyttle  v.  Rowton,  1  Marshall. 
519.  Elmendorf  v.  Taylor,  10  Wlieat.  Rep.  168.  Lord  Rede.sdale,  in  Chol- 
raondelly  v.  Clinton,  2  Jac.  &  Walk.  191. 

(6)  New  York  Revised  Statutes,  vol.  ii.  301,  sec.  49,  50,  51,  52.     The  period 

^'^  In  the  states  in  which  the  time  of  limitation  within  which  a  recovery  of 
land  may  be  had  has  been  changed  by  statute  to  a  longer  or  shorter  period 
than  twenty  years,  following  the  analogy  of  those  statutes  the  time  within 
which  the  mortgagor  may  redeem  from  the  mortgagee  in  possession  will  be 
the  same.  In  a  few  of  the  states  special  statutes  have  been  enacted  with 
reference  to  the  redemption  of  mortgages. 

^^  Not  until  the  relation  of  mortgagor  and  mortgagee  has  ceased,  does  the 
statute  commence  to  run  in  favour  of  either  parties.  Crawford  v.  Taylor,  42 
Iowa,  260;  Rockwell  v.  Servant,  54  Ills.  251;  Waldo  v.  Rice,  14  Wise.  286; 
Humphrey  v.  Hurd,  29  Mich.  44. 
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It  is  the  better  and  prevailing  opinion  in  the.  English  courts, 
that  if  a  mortgagee  enters  in  the  lifetime  of  the  tenant  for  life, 
the  remainderman  will  be  barred  of  his  right  to  redeem,  after 
twenty  years  from  such  entry.  The  principle  is,  th«t  the  remain- 
der-man might  have  redeemed,  notwithstanding  the  life  estate, 
and  that  it  is  of  no  consequence  to  the  mortgagee  who  has  the 
equity,  for  he  ought  to  be  quieted  after  twenty  years*  possession. 
This  was  the  opinion  of  Ch.  B.  Eyre  (a),  and  of  Sir  William 
Grant,  and  it  was  so  decided  in  Harrison  v.  Hollins  (b).  Lord 
Manners  was  of  a  different  opinion,  and  he  concluded,  from  anal- 
ogy to  the  statute  of  limitations  at  law,  that  the  remainder-man 
had  twenty  years  to  redeem,  after  the  termination  of  the  life 
estate.  Until  his  title  vests  in  possession,  he  was  quite  uncon- 
nected with  the  tenant  for  life;  and  there  was  as  much  reason  in 
this  as  in  other  cases,  that  lapse  of  time  should  not  bar,  until  his 
right  of  entry  had  accrued  (c).  As  the  right  of  redemption  be- 
longs exclusively  to  a  court  of  equity,  the  remainder-man's  bill  to 
redeem  must,  in  New  York,  be  filed  within  ten  years 
[  *  189  ]  "after  the  cause  thereof  *  shall  accrue"  (rf)  ;  and 
whether  the  cause  for  redemption,  as  respects  the  re- 
mainder-man, may  be  said  to  accrue  when  the  mortgagee  enters, 
and  takes  possession  under  the  mortgage,  remains  yet  to  be  set- 
tled. This  case  does  not  fall  precisely  within  the  principle  which 
gives  to  a  remainder-man  twenty  years  after  the  death  of  the  ten- 
ant for  life  to  assert  a  title,  and  make  his  claim  and  entry  by  ac- 
tion; for  until  then  he  had  no  right  of  entry;  whereas,  the  re- 
mainder man,  in  the  other  case,  may  redeem  the  mortgage  in  the 
lifetime  of  the  tenant  for  life;  and  to  permit  a  mortgagee  to  be 
called  to  a  severe  account  for  the  proceeds  of  the  estate,  after  a 

of  limitation  of  aright  ot  entry  npon  land  varies  very  materially  in  tho  dif- 
ferent states.  It  is  30  years  in  Mississippi;  21  years  in  Pennsylvania  and 
Ohio;  20  years  in  Maine,  New  Hampshire,  Massachusetts,  Jvhodc  Island, 
New  York,  New  Jersey,  Delaware,  Maryland,  Virginia,  Alabama,  Ken- 
tucky, Indiana,  and  Missouri;  15  years  in  Vermont  and  Connecticut;  10 
years  in  Louisiana;  7  years  in  North  Carolina,  Tennessee,  and  Georgia;  and 
5  years  in  South  Carolina.  See,  the  appendix  to  Mr.  Anr/cll's  learned  and 
accurate  'Preathe  on  the  Limitation  of  Actions  at  Law,  and  Suits  in  Equity.  But 
after  entry  by  the  mortgagee,  upon  default,  or  by  writ  of  entry,  the  limita- 
tion of  the  rigiit  of  redemption,  in  the  New  England  States,  is  not  regulated 
by  the  general  limitation  to  a  right  of  entry,  but  is,  aa  we  have  already  seen, 
very  much  reduced. 

{a)  Corbettv.  Baker,  1  Anst.  1.S8. 

(6)  1  Sim.&Sfu.  471. 

(c)  Blake  v.  Foster,  2  Ball  <&  lien.  387,  575. 

{d)  New  York  Revised  Statutes,  vol.  ii.  301,  sec.  52. 
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long  unmolested  reception  of  the  rents  and  profits,  and  "when  he 
is  not  allowed  any  adequate  compensation  for  his  care  and  trou- 
ble, is  not,  in  those  instances,  where  the  remainder-man  might 
have  called  on  him  sooner,  very  consistent  with  true  policy  and 
substantial  justice  (a)." 

The  mortgagee  may  equally,  on  his  part,  be  barred  by  lapse  of 
time;  and  if  the  mortgagor  has  been  permitted  to  possess  and  en- 
joy the  estate  without  account,  and  without  any  payment  or  claim 
for  a  given  period,  and  which  is  generally  fixed  at  twenty  years, 
the  mortgage  debt  is  presumed  to  be  extinguished,  and  a  recon- 
veyance of  the  legal  estate  from  the  mortgagee  may  be  presumed. 
The  period  of  twenty  years  is  taken,  by  analogy  to  the  period  of 
limitation  at  law,  for  tolling  the  entry  of  the  true  owner  (6). 
The  rule  of  barring  the  equity  of  redemption,  or  the  claim  of  the 
mortageo,  by  lapse  of  time,  is  founded  on  a  presumption  of  title, 
which  may  be  rebutted  by  parol  proof,  or  circumstances 
*  sufficient  to  put  down  or  destroy  the  contrary  presump-  [  *  190  ] 
tion  (c). 

When  a  foreclosure  takes  place  by  a  sale  of  the  mortgaged 
premises  under  a  power,  it  is  usual,  in  England,  to  provide  in  the 
mortgage  itself  for  due  notice  of  the  sale,  so  as  to  afford  a  fair 
opportunity  of  an  advantageous  sale.  If  the  mortgagee  omits  to 
give  proper  notice,  whether  directed  by  the  power  or  not,  the  sale 
may  be  impeached  in  chancery   (d).     In  New  York  («),  and 

[a)  Accordiiifz;  to  the  principle  of  the  decision  in  Wells  v.  Prince,  9  Mass. 
Rep.  508,  though  a  remainder-man  should  have  acquired  a  rijrht  of  entry  in 
the  lifetime  of  a  devisee  for  life,  yet  he  Mas  not  bound  to  avail  himself  of 
it,  and  might  enter  after  his  second  right  accrued  by  the  death  of  the  tenant 
for  life. 

(&)  Flillary  v.  Waller,  12  Ves.  239.  Cook  v.  Soltan,  2  Sim.  &  Stu.lM. 
Moore  v.  Cal)le,  1  Johns.  Ch.  Rep.  385.  Giles  r.  Bareniore,  5  ibid.  545.  Jack- 
son r.  Wood,  12  Johns.  Rep.  242.     Koss  r.  Norvell,  1  Wash.  14. 

(c)  Whiting  «\  White,  Cooper^ s  Eq.  Rep.  1.  Keeks  v.  Postlethwaite,  ibid. 
161.  Barron  v.  Martin,  ibid.  189.  Hughes  f.  Edwards,  9  Wheat.  Rep.  489. 
The  English  rule  as  to  the  allowance  of  parol  proof  to  destroy  the  effect  of 
the  mortgagee's  possession  for  twenty  years,  Avas  proposed  in  England  to  b^ 
ab:)lished,  by  the  proposition  of  the  real  property  commissioners,  that  the 
mortgagee's  right,  founded  on  twenty  years'  poss«^ssion,  should  not  betaken 
away  by  any  unwritten  promise,  statement,  or  acknowledgment. 

(d)  Anon",  (5  Mad.  Ch.  Rep.  15. 

(e)  It  is  requisite,  in  New  York,  to  a  valid  execution  of  the  power,  that  it 
^*  The  possession  of  the  mortgagee  runs  again.st  those  entitled  to  the  estate 

in  remainder  as  well  as  against  the  tenant  for  life  and  if  his  pos.session  ha.s 
continued  for  twenty  years  before  the  title  accrues  to  the  remainder-mnn. 
the  bar  is  as  effectual  against  iiim  as  it  was  against  the  life  tenant.  Dallas 
V.  Floyd,  6  Sim.  369;  Harrison  v.  Hollins,  1  S.  &  S.  471.  The  rule  is  the 
same. in  case  the  tenancy  during  the  possession  was  by  courtesy  or  by  tlie 
right  of  dower.  Anon.  2  Atk.  333;  Lockwood  v.  Lockwood,  1  Day  (bonn. ),  295. 
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probably  in  other  states,  a  sale  under  a  power  is  made  the  sub- 
ject of  a  statute  provision;  but  as  the  title  under  such  a  sale  does 

not  affect  any  mortgagee  or  judgment  creditor  whose  lien 
[  *  191  ]  accrued  prior  *  to  the  sale,  it  must  be  rather  a  hazardous 

and  unsatisfactory  title,  and  far  inferior  to  one  under  a 
decree  in  chancery,  founded  on  a  view  of  the  rights  (and  which 
bars  the  rights)  of  all  encumbrancers  who  are  brought  before  the 
court.  The  sale  under  a  power,  if  regularly  and  fairly  made, 
according  to  the  directions  of  the  statute,  is  a  final  and  conclusive 
bar  to  the  equity  of  redemption.  This  has  been  the  policy  and 
language  of  the  law  of  New  York,  from  the  time  of  the  first  in- 
troduction of  the  statute  regulations  on  the  subject,  in  March, 
1774  (a).  As  proceedings  under  a  power  are  fw  pais,  and  no  day 
in  court  is  given  to  the  mortgagor  to  set  up  any  equitable  defence, 
a  court  of  equity  will  interfere,  where  payments  have  been  made, 
and  not  credited,  and  stay  the  proceedings  and  regulate  the  sale 
as  to  the  extension  of  notice,  or  otherwise,  as  justice  may  require, 
and  particularly  when  the  rights  of  the  infant  heirs  of  the  mort- 


be  previously  registered,  or  the  mortgage  containing  it  recorded;  and  that 
there  be  no  pending  suit  at  law,  nor  any  judgment  for  the  debt  on  which  an 
execution  has  not  been  returned  unsatistied;  and  that  notice  sufficiently  de- 
scriptive of  the  mortgage,  and  the  debt,  and  the  land,  be  published  for 
twenty-four  weeks  successively,  once  a  week,  in  a  newspaper  printed  in  the 
county  where  the  lands,  or  a  part  of  the  lands,  are  situated,  and  the  same 
also  affixed  up  twenty-four  weeks  prior  to  the  time  of  the  sale,  on  the  out- 
ward door  of  the  nearest  court-house  of  the  county.  Every  such  sale  must 
be  in  the  county  where  the  mortgaged  prepaises,  or  some  part  of  them,  are 
situated,  and  at  public  auction,  and  distinct  farms, 'tracts,  or  lots,  sold  sepa- 
rately. The  statute  farther  provides,  that  the  mortgagee,  and  his  represen- 
tatives, may  purchase;  and  every  such  sale  is  declared  to  be  equivalent  to  a 
foreclosure  and  sale  in  equity,  so  far  as  to  bar  the  equity  of  redemption  of 
the  mortgagor,  and  of  all  persons  claiming  under  him  by  title  subsequent  to 
the  mortgage;  but  it  is  not  to  affect  a  mortgagee,  or  judgment  creditor,  whose 
title  or  lien  accrued  ]5rior  to  the  sale.  The  affidavit  of  the  publication  and 
noti^of  sale,  and  circumstances  of  the  sale,  are  evidence  of  the  sale  and 
foreclosure  without  any  conveyance.  The  statute  contains  some  further  di- 
rections necessary  to  be  attended  to,  concerning  the  content^  and  disposition 
of  the  affidavit  of  the  sale.  New  York  Revised  Statutes,  vol.  ii.  545,  tit.  15, 
and  Actgf  New  York,  April  18th,  1838. 

(a)  Iroolittle  v.  Lewis.  7  Johns.  Ch.  Rep.  50.  It  was  formerly  held,  that 
though  the  mortgagee  omitted  to  record  the  power,  yet  that  the  sale  would 
be  binding  upon  the  mortgagor,  and  bar  his  equity  of  redemption.  Wilson 
V.  Troup,  2  Coweri'aRcp.  229,  242.  But  the  new  revised  statute  would  seem 
to  bo  too  precise  in  its  injunctions,  to  admit  of  such  a  latit.u<linary  construc- 
tion. It  declares,  that  tocntille  the  pnrti/  to  give  uotiee,  antf  to  make  the  fore- 
closure, it  shall  he  requisite,  that  the  power  has  been  dulif  registered,  and  that 
every  sale  pursuant  to  a  power  as  aforesaid,  and  conducted  as  therein  pre- 
acribed,  shall  be  a  bar,  &c. 
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gagor  are  concerned  (a).  A  sale  under  a  power,  as  well  as  under 
a  decree,  will  bind  the  infant  heirs;  for  the  infant  has  no  day- 
after  he  comes  of  age  to  show  cause,  as  ho  has  where  there  is  the 
strict  technical  foreclosure,  and  as  he  generally  has  in  the  case  of 
decrees  (&). 

( 5. )   Of  opening  biddings. 

Upon  a  decree  for  a  sale,  it  is  usual  to  insert  a  direction  that 
the  mortgagor  deliver  up  possession  to  the  purchaser;  but 
whether  it  be  or  be  not  part  of  the  decree,  a  court  of 
*equity  has  competent  power  to  require,  by  injunction,  [  *  192  ] 
and  enforce  by  process  of  execution,  delivery  of  posses- 
sion; and  the  power  is  founded  upon  the  simple  elementary 
principle,  that  the  power  of  the  court  to  apply  the  remedy  is  co- 
extensive with  its  jurisdiction  over  the  subject  matter  (c).^^  The 
English  practice  of  opening  biddings  on  a  sale  of  mortgaged 
premises,  under  a  decree,  does  not  prevail  to  any  great  extent  in 
this  country  (d).  The  object  is  to  aid  creditors  by  an  increase  of  the 
bid;  but  Lord  Eldon  condemned  the  practice,  as  injurious  to  the 
sale;  and  he  observed,  that  a  great  many  estates  were  thrown 
away  upon  the  speculation  that  there  would  be  an  opportunity  of 
purchasing  afterwards  by  opening  biddings  (e).  The  English 
method  of  selling  under  a  decree  varies  greatly  from  ours,  and  is 
favourable  to  openings  of  the  sale;  whereas  the  sale  at  pffclic 
auction  with  us,  is  ordinarily  a  valid  and  binding  contract,  as  soon 
as  the  hammer  is  down.  The  master  sells  at  public  auction  on 
due  notice,  and  the  purchaser  becomes  entitled  to  a  deed,  unless 
there  be  fraud,  mistake,  or  some  occurrence,  or  some  special  cir- 
cumstances, afPording,  as  in  other  cases,  a  proper  ground  for 
equitable  relief.     In   England,  the  sale  has  the  attributes  oi  a 

(a)  Van  Bergen  v.  Deraarest,  4  Johns.  Ch.  Rep.  37,  Nichols  f.  Wilson,  ibid. 
115. 

{}})  Booth  r.  Rich,  1  Vern.  295.  Mallack  v.  Galton,  3  P.  Wm.  352.  Mills 
V.  Dennis,  :i  Johns.  Ch.  Rep.  3«7.  * 

(c)  Dovev.  Dove,  Dickcm,  G17.  \  Bro.  Ch.  Gas.  2,1  o.  1  Coare's  Cases,  101. 
S.  C.  Kershaw  v.  Thompson,  4  Johns.  Ch.  Rep.  GOO.  Ludlow  v.  Lansing,  1 
Hopkins,  231.  Garretson  v.  Cole,  1  Harr.  d-  Johns]  370.  This  power  is  con- 
firmed hy  the  Neio  York  Revised  Sfatutes,  vol.  ii.  191,  sec.  152.  » 

id)  Woodhull  V.  Osborne,  2  Edu\  V.  Ch.  Rej^.  614. 

ie)  2  Jaeoh  &  Walk.  343. 

^^  The  officer  who  makes  the  sale  should  prepare  the  terms  of  the  sale,  a 
copy  ot  which,  with  a  description  of  the  premises  should  he  signed  by  the 
purchaser.  Sugden  on  Vendors,  148;  Fulton  v.  Moore,  25  Pa.  St.  468.  Hal- 
leckv.  Guy,  9  Cal.  181. 
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private  sale.  The  master  gives  notice,  and  receives  bids,  and  re- 
ports the  highest  bidder;  and  if  his  report  be  confirmed,  the  title 
is  examined,  and  the  conveyance  prepared;  and  the  whole  pro- 
ceeding is  in  fiere  until  the  final  settlement  of  the  title  (a).^ 

[  *  193  ]       *  (6.)   0/  the  reconveyance. 

If  a  mortgage  be  satisfied  without  a  sale,  and  the 
estate  is  to  be  restored  to  the  mortgagor,  it  will  depend  upon  cir- 
cumstances, whether  a  reconveyance  be  necessary.  When  the 
mortgage  is  made  with  a  condition  that  the  conveyance  shall  be 
void  on  payment  at  a  given  day,  and  the  condition  be  fulfilled, 
the  land  returns  to  the  mortgagor,  without  any  reconveyance,  and 
by  the  simple  operation  of  the  condition  {h).  But  if  there  had 
been  a  default,  then,  as  the  estate  had  become  absolute  at  law, 
according  to  the  old  doctrine,  the  language  of  the  books  has 
been,  that  a  reconveyance  was  necessary  on  discharging  the 
debt  (c).  The  general  understanding,  and  the  practice  on  this 
subject  in  this  country,  have  been  different,  though  the  cases  are  not 
uniform.  This  contrariety  of  opinion,  which  shows  itself  here  and 
in  England,  proceeds  from  the  vibration  between  law  and  equity 

(a)  White  v.  Wilson,  14  Vesey,  151.  Cunningliara  v.  W^illiams,  2  Anst  Rep. 
344.  Williamson  v.  Dale,  3  Johns,  Ch.  Rep.  '290.  Lansing  v.  M'Pherson, 
ibid.  424.  Bland,  Chancellor,  in  Anderson  v.  Foulke,  2  Harr.  &  Gill.  355, 
356.  In  that  ease  the  chancellor  observed,  that  biddings  were  never  opened, 
in  Maryland,  or  the  sale  suspended,  merely  to  let  in  another  and  a  higher 
bid.  But  if,  either  before  or  after  ratification  of  the  sale,  there  be  any  in- 
jurious mistake,  misrepresentation,  or  fraud,  the  biddings  will  be  opened, 
and  the  property  again  sent  into  the  market.  Gorden  v.  Sims,  2  3V Cord's 
Ch.  Rep.  158,  165;  and  see  the  note  of  the  learned  reporter  in  the  latter  case, 
page  159,  in  which  the  English  and  American  practice  on  this  point  is  clearly 
stated,  and  the  inferences  justly  drawn.  The  practice  in  England  is  not  to 
open  biddings  after  the  confirmation  of  the  master's  report  of  a  purchaser, 
except  under  special  circumstances;  but  it  is  almost  a  matterof  course  when 
the  report  has  not  been  absolutely  confirmed.  The  terms  vary  according  to 
circumstances.  The  biddings  may  be  opened  even  in  favour  of  a  person  present 
at  the  sale;  but  the  general  rule  is  against  it,  and  the  fact  furnishes  a  very 
strong  objection  to  the  interference  of  the  court. 

In  Tennessee,  the  courts  of  chancery  do  not  open  biddings  in  a  sale,  under 
a  decree  of  foreclosure,  after  confirmation  of  the  master's  report,  except  in 
cases  which  would  justify  setting  the  sale  aside  altogether.  Henderson  t), 
Lowry,  5  Yerger,  240. 

(&)  Preston  on  Convey,  vol.  ii.  200,  201. 

(c)  Lord  Hardwicke,  in  Harrison  v.  Owen,  1  Afk.  520.  1  Sch.  <&  Lef.  176, 
177.  Judge  Trowbridge's  Essay  on  Mortgages,  8  3fass.  Rep.  557,  561,  563,  ap- 
pendix. 

^"  In  the  United  .States  it  rests  wholly  in  the  discretion  of  the  court  whether 
th<'  sale  shall  be  confirmed  or  not.  And  an  order  directing  a  resale  is  not 
subject  to  ap])eal  or  review.  Crane  t).  Stiger,  58  N.  Y.  625;  Goddell  v.  Har- 
rington, 70  N.  Y.  547. 

218 


Lee.  LVIIL]  OF  REAL  PROPERTY.  *  194 

views  of  the  subject.  A  judge  at  law,  as  was  observed  in  Grayy. 
Jenks  (a),  sometimes  deals  with  the  mortgage  in  its  most  enlarged 
and  liberal  character,  stripped  of  its  technical  habiliments;  and  a 
judge  in  equity  sometimes  follows  out  the  doctrine  of  law,  and  con- 
templates it  with  much  of  its  original  and  ancient  strictness.  The 
debt,  generally  speaking,  is  considered  to  be  the  principal,  and 
the  land  only  the  incident;  and  discharging  or  forgiving  the  debt, 
with  the  delivery  of  the  security,  any  time  before  foreclosure,  ex- 
tinguishes the  mortgage;  and  no  reconveyance  is  neces- 
sary to  restore  the  title  to  the  mortgagor.  *So,  an  as-  [  *  194  ] 
signment  of  the  debt  by  deed,  by  writing  simply,  or  by 
parol,  is  said  to  draw  the  land  after  it  as  a  consequence,  and  as 
being  appurtenant  to  the  debt.  The  one  is  regarded  as  the  prin- 
cipal, and  the  other  the  accessory,  and  omne  principale  trahit  ad 
se  accessorium.  The  assignment  of  the  interest  of  the  mortgagee 
in  the  land,  without  an  assignment  of  the  debt,  is  considered  to 
be  without  meaning  or  use.  This  is  the  general  language  of  the 
courts  of  law,  as  well  as  of  the  courts  of  equity;  and  the  common 
sense  of  parties,  the  spirit  of  the  mortgage  contract,  and  the  rea- 
son and  policy  of  the  thing,  would  seem  to  be  with  the  doctrine  (6). 
In  Massachusetts,  the  technical  rules  of  the  common  law  are  more 
strictly  maintained.  The  doctrine  of  Lord  Mansfield,  in  Martin 
V.  MoivUn,  is  not  regarded  as  correct;  and,  upon  the  construction 
of  their  statute  law,  the  estate  of  the  mortgagee  cannot  be  as- 
signed except  by  deed;  though  a  bond  may  be  assigned,  and 
passed  without  deed,  and  even  by  delivery."     Upon  the  dis- 

(a)  3  Mason's  Rep.  521. 

lb)  Lord  ITardwicke,  in  Richards  t\  Syms,  3  Eq.  Cas.  Abr.  617.  Barnard?s 
Ch.  Rep.  90,  S.  C.  Lord  Mansfield,  in  Martin  v.  Mowlin,  2  Burr.  978,  979. 
Johnson  v.  Hart,  3  Johns.  Cns.  322.  1  Johns.  Rep.  580,  S.  C.  Jackson  v. 
Willard.  4  ibid.  41.  Kenyan  v.  Merserean,  11  ibid.  534.  Jackson  v.  Davis, 
18  ibid.  7.  Jackson  v.  Brown,  19  ibid.  325.  Wilson  v.  Troup,  2  Cowcn'' s  Rep. 
195.  Jackson  v.  Blodget,  5  ibid.  202.  Wentz  v.  Deliaven,  1  Scrg.  &  Rawie, 
312.  Kinsey,  Ch.  J.,  ni  Den  v.  Spinning,  1  Halsfed's  Rep.  471.  Morgan  v. 
Davis,  2  Harr.  &  3V Henry's  Rep.  17.  Paxon  v.  Paul,  3  ibid.  399.  Story,  J., 
in  Hatch  v.  White,  2  Gall.  Rep.  155.  Patti.son  v.  Hull,  9  Coxoen's  Rep.  lAl. 
Paine  v.  French,  4  Ohio  Rep.  320.  In  Pennsylvania  it  is  held,  that  the  as- 
signment of  a  debt  secured  ])y  mortgage,  vi  not  an  instrument  Avithin  tho 
recording  act  of  1775,  and  will,  without  it,  be  good  against  a  subsequent  as- 
signment; nor  is  the  assignment  of  a  mortgage  within  the  act,  and  it  may  be 
without  writing.     Craft  v.  Webster,  4  Rarcle,  242. 

*^  A  certificate  of  two  witnesses,  made  more  than  twenty  years  since,  to 
the  entry  of  a  mortgagee  on  the  land  mortgaged,  for  the  purpose  of  fore- 
closure, is  admi.ssible  in  evidence  of  the  mortgagee's  title,  if  supjwrted  by 
the  testimony  of  the  witnesses  that  the  entry  was  made  in  the  presence  of 
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charge  of  the  mortgage  debt,  after  a  default,  a  reconveyance  is 
deemed  requisite  to  restore  the  fee  to  the  mortgagor.  This  is  the 
doctrine  also  in  Connecticut,  Virginia,  and  Kentucky  (a). 

(a)  Judge  Trowbridge's  Reading  on  tlie  Law  of  Mortgage,  S  Mass.  Rep.  554, 
appendix.  Warden  v.  Adams,  15  ibid.  233.  Parsons  v.  Welles,  17  ibid.  419. 
Phelps  V.  Sage,  2  Daifs  Rep.  151.     Faulkner  v.  Brockenbo rough,  4  Randolph, 

225.  Breckeuridge  v.  Brooks,  2  3Iarsh  Rep.  337.  In  Gray  v.  Jenks, 
[*195]  3  Mason'' s  Rep.  520,  a  satisfied  mortgage,  *under  the  law  of  the  state 

of  Maine,  was  so  far  deemed  an  extinguished  title,  as  thai  no  action 
would  lie  upon  it  by  the  mortgagee.  The  irresistible  good  sense  and  equity 
of  such  a  conclusion,  were  felt,  and  forcibly  expressed,  by  the  learned  judge 
who  decided  that  case;  and  an  intimation  to  the  same  effect  had  been  pre- 
viously given  by  the  chief  justi(!e  of  Maine,  in  the  case  of  Vose  r.  Handy,  2 
Greenleafs  Rep.  322.  It  may  therefore  be  presumed,  notwithstanding  the 
language  of  other  parts  of  that  case,  that  the  doctrine  stated  in  the  text  will 
yield  to  the  more  liberal  views  of  the  subject  implied  in  the  emphatical  sug- 
gestion of  the  chief  justice.  The  opinions  of  Judge  Trowbridge  are  cited 
with  the  greatest  respect  in  Massachusetts;  and  he  is  considered,  and  I  pre- 
sume very  justly,  as  the  oracle  of  the  old  real  property  law.  He  criticises, 
very  ably,  the  opinion  of  Lord  Mansfield;  and  some  of  the  observations  at- 
tributed to  his  lordship,  in  Martin  v.  Mowlin,  were  no  doubt  very  loosely 
made.  Judge  Trowbridge  insists,  that  Lord  Mansfield  confounds  the  dis- 
tinction between  mortgages  of  land  for  a  term  only,  and  a  mortgage  in  fee. 
The  former  he  says,  is  but  a  chattel  interest,  and  the  latter  an  estate  of  in- 
heritance, descendible  as  such,  and  the  money  due  thereon  is  equitable  as- 
sets. The  supreme  court  of  Massachusetts,  in  Parsons  v.  Welles,  adhere  to 
these  views  of  the  subject.  But  I  would  observe,  with  great  submission  and 
respect,  that  the  doctrines  of  Judge  Trowbridge,  on  mortgages,  are  far  in 
arrear  of  the  improvements  of  the  age,  in  this  branch  of  the  science;  and 
it  will  not  do  to  take  our  doctrines  of  mortgages  from  Littleton  and  Coke. 
The  language  of  the  courts  of  law  is  now  essentially  the  same  as  that  in 
equity;  and  it  is  said,  again  and  again,  to  be  an  affront  to  common  sense,  to 
hold  that  the  mortgagor,  even  of  a  freehold  interest,  is  not  the  real  owner. 
To  show  that  many  of  the  positions  of  Judge  Trowbridge  are  not  law  at  this 
day,  it  is  sufficient  to  state,  that  he  maintains  that  the  equity  of  redemption 
is  not  liable  to  be  taken  in  execution;  that  the  mortgage  money,  on  redemp- 
tion, goes  to  the  heir,  and  not  to  the  executor  of  the  mortgagee;  that  a  third 
mortgagee,  without  notice,  may  buy  in  the  first  mortgage,  and  secure  him- 
self against  the  second;  that  the  mortgagee  in  fee  hi.s  an  interest  which  the 
creditor  may  take  on  execution.  The  cases  of  Morgan  v.  Davis,  Paxon  v. 
Paul,  Jackson  v.  Davis,  and  Jackson  v.  Blodget,  may  be  selected  as  cases  in 
which  it  has  been  adjudged  in  courts  of  law,  that  on  discharge  of  the  mort- 
gage, after  a  default,  the  fee  reverts  to,  and  vests  in  the  mortgagor,  without 
any  conveyance;  and  I  am  persuaded,  that  most  of  the  courts  of  law  in  this 
country  would  not  now  tolerate  a  claim  of  title  under  a  mortgage,  admitted 
or  shown  to  have  been  fully  and  fairly  satisfied  by  payment  of  the  debt. 

In  New  Hampshire,  there  is  a  statute  provision,  which  restores  the 
[*19G]  ^land  to  the  mortgagor,  by  simple  payment,  or  tender,  after  the 

condition  is  broken.  Sweet  v.  Horn*  1  .idaws,  ,332.  Though  the 
cancelling  of  a  deed  does  not  revest  an  estate,  which  has  once  passed  under 
it  by  transmutation  of  possession;  yet,  if  the  grantee  has  voluntarily,  and 
without  mistake,  destroyed  the  deed,  with  a  view  to  revest  the  title,  he  can- 
not be  permitted  to  sliow  its  contents,  by  parol  proof.  In  that  way,  by  a 
species  of  estoppel,  the  destruction  of  a  deed  may  have  the  effect  of  a  recon- 
veyance.    Farrar  v.  Farrar,  4  N.  H.  Rep,  191. 
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LECTURE  LIX. 

OF  ESTATES  IN  REMAINDER. 

Estates  in  expectancy  are  of  two  kinds;  one  created  by  the  act 
of  the  parties,  and  called  a  remainder;  the  other  by  the  act  of  lav. , 
and  called  a  reversion.^  I  shall  confine  myself  in  this  Lecture  to 
estates  in  remainder. 

To  give  as  much  perspicuity  as  possible  to  the  arrangement  and 
discussion  of  so  intricate  a  subject,  I  shall  treat  of  remainders  in 
the  following  order: 

I.  Of  the  general  nature  of  remainders. 

II.  Of  vested  remainders. 

III.  Of  contingent  remainders. 

IV.  Of  the  rule  in  Shelley's  case. 
V.  Of  the  particular  estate. 

VI.  Of  remainders  limited  by  way  of  use. 
VII.  Of  the  time  within  which   a  contingent  remainder  must 

vest. 
VIII.  Of  the  destruction  of  contingent  remainders. 
IX.  Of  some  remaining  properties  of  contingent  remainders. 

I.    Of  the  general  nature  of  remainders. 

A  remainder  is  a  remnant  of  an  estate  in  land,  depending  upon 
a  particular  prior  estate,  created  at  the  same  time,  and  by  the 
same  instrument,  and  limited  to  arise  immediately  on  the  deter- 
mination of  that  estate,  and  not  in  abridgment  of  it  (a). 
In  the  New  York  Revised  Statutes  (6),  *it  is  defined  to  [  *  198  ] 
be  an  estate  limited  to  commence  in  possession  at  a  fu- 
ture day,  on  the  determination^  by  lapse  of  time,  or  otherurise,  of 

(a)  Co.  Litt.  49,  a.  143,  a.  2  Blacks.  Com.  163.  Preston  on  Estates,  vol.  i. 
90  91 

(&)  Vol.  i.  723,  sec.  10.  11. 

^  The  distinction  between  a  remainder  and  a  reversion  lies  in  the  difference 
in  the  relation  borne  by  them  respectively  to  the  particular  estate;  and  this 
relation  depends  upon  the  circumstances  under  which  the  particular  estate 
became  separated  from  the  reversion  or  remainder.  Challis  on  Real  Prop.  b?> 
{Text  Booh  Series).        ,  • 
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a  precedent  estate,  created  at  the  same  time  (a).  Mr.  Cornish, 
after  a  careful  analysis  of  Lord  Coke's  definition,  substitutes  his 
own.  A  remainder,  he  says,  is  "an  estate  in  lands,  hereditaments, 
or  chattels  real,  limited  to  one  who  m.ay  take  a  new  estate  therein, 
on  the  natural  determination  of  a  particular  estate  in  the  same 
subject  matter,  created  either  in  fact,  or  in  contemplation  of  law, 
together  with  such  particular  estate,  and  forming,  to  certain  pur- 
poses, but  one  estate  therewith"  (6).^  A  remainder  may  consist 
of  the  whole  remnant  of  the  estate;  as  in  the  case  of  a  lease  to  A. 
for  years,  remainder  to  B.  in  fee;  or  it  may  consist  of  a  part  only 
of  the  residuary  estate,  and  there  may  be  a  reversion  beyond  it 
left  vested  in  the  grantor,  as  in  the  case  of  a  grant  to  A.  for 
years,  remainder  to  B.  for  life;  or  there  may  be  divers  remainders 
over,  exhausting  the  whole  residuum  of  the  estate,  as  in  the  case 
of  a  grant  to  A.  for  years,  remainder  to  B.  for  life,  remainder  to 
C.  in  tail,  remainder  to  D.  in  fee.  The  various  interests  into 
which  an  estate  may  be  thus  subdivided,  make,  for  maay  pur- 
poses, but  one  estate,  being  different  parts  or  portions  of  the  same 
entire  inheritance  (c).  Though  a  remainder,  in  its  original  sim- 
plicity, would  appear  to  be  very  eas}^  safe,  and  practical,  yet  the 

doctrine  of  remainders,  when  the  collateral  refinements, 
[*  199  ]  and  complex  settlements  which  have,  in  the  ^course  of 

time,  grown  out  of  it,  are  considered,  will  be  found  to 
surpass  all  the  modifications  of  property  in  the  difficulties  which 
attend  the  study  and  the  practice  of  it.     The  subdivision  of  the 

(a)  The  New  York  statutes  give  a  broad  construction  to  the  term  remain- 
der, for  they  declare,  that  tohere  a  future  estate  is  dependent  on  a  precedent  es- 
tate, it  is  a  remainder,  and  may  be  created  and  transferred  as  such.  1  New 
York  Revised  Statutes,  723,  sec.  11. 

(&)  Cornishes  Essay  on  the  Doctrine  of  Remainders,  1827,  p.  96.  Mr.  Cornish 
pronounces  his  own  definition  to  be  accurate;  but  he  is  not  remarkably 
happy,  either  in  brevity,  or  neatness,  or  clearness  of  expression.  He  ought 
to  be  accurate  ad  unguem,  for  he  has  occupied  upwards  of  seventy  pages  in  a 
laboured  analysis  to  produce  his  definition;  and  some  parts  of  his  inquiry  in- 
volve critical  discussions  upon  the  most  ab.stmse,  subtle,  and  artificial  dis- 
tinctions in  the  law.  They  could  not  be  made  intelligible,  without  giving 
more  space  to  them  than  these  Lectures  will  allow. 

(c)  2  Blacks.  Com.  164. 

'  It  is  essentially  characteristic  of  a  remainder  (1)  to  await  the  regular  de- 
termination of  the  precedent  estate,  and  (2)  to  be  limited  to  take  effect  in 
possession  immediately  upon  that  determination.  A  remainder  may  neither 
be  limited  to  take  eflfect  upon  the  determination  of  the  precedent  estate  by 
forfeiture  for  breach  of  a  condition,  nor  to  take  effect  upon  the  expiration  of 
an  interval  of  time  after  the  regular  determination  of  the  precedent  estate. 
This  last  rule  follows  from  the  rule  of  common  law,  that  the  immediate 
freehold  may  not,  by  any  act  of  the  parties  be  placed  ia  abeyance.  Challia 
on  Real  Prop.  56  {Text  Book  Series).  ^ 

222 


Lee.  LI X]  OF  KEAL  PROPERTY.  *  200 

interest  of  an  estate,  to  be  enjoyed  partitively,  and  in  succession, 
is  a  very  natural  and  obvious  contrivance,  and  must  have  bad  a 
place  in  early  civilization  (a). 

If  tbe  wbole  fee  be  granted,  there  cannot,  as  a  matter  of  course, 
be  any  remainder  (b).  So,  if  an  estate  be  granted  to  A.  and  his 
heirs,  till  C.  returns  from  Rome,  and  then  to  the  use  of  B.  in  fee, 
the  limitation  to  B.  cannot  be  good  as  a  remainder,  though  it 
may  enure  as  a  shifting  use  or  executory  limitation;  for  the  entire 
fee  passed  to  A.  as  a  base  or  qualified  fee,  in  which  the  grantor 
retained  only  a  possibility  of  reverter  (c).  But  if  the  estate  had 
been  granted  to  A.  without  words  of  inheritance,  until  C.  re- 
turned from  Rome,  he  would  have  taken  only  a  freehold  estate, 
and  the  residue  of  the  estate,  upon  the  return  of  C,  if  limited  to 
the  use  of  B.,  would  be  a  remainder.  It  would  equally  have  been 
a  remainder,  if  the  estate  vhad  been  limited  to  A.  and 
the  *  heirs  of  his  body,  until  the  return  of  C.  from  Rome,  [  *  200  ] 
and  then  to  the  use  of  B.  in  fee;  for  an  estate  tail,  not 
being  the  whole  inheritance  like  a  qualified  fee,  but  only  a  por- 
tion of  the  entire  estate,  the  remnant  to  B.  would  be  a  remainder. 
There  can  be  no  remainder  limited  after  an  estate  of  inheritance, 
except  it  be  after  an  estate  tail.  There  may  be  a  future  use,  or 
executory  devise,  but  it  will  not  be  a  remainder  (d).  In  a  devise, 
a  subsequent  interest  may  frequently  be  supported  as  a  remainder, 
notwithstanding  a  limitation  to  the  heirs  of  the  prior  devisee, 
provided  the  generality  of  the  word  heirs  be  restrained  to  issue, 
as  a  devise  to  A.  and  his  heirs,  and  if  he  dies  without  issue,  re- 
mainder over  (e).     If  the  prior  fee  be  contingent,  a  remainder 

{a)  Mr.  Cornish  has  detected,  in  some  ancient  authorities,  the  evidence 
that  partial  interests,  carved  out  of  the  inheritance,  with  a  limitation  of  re- 
mainders over,  existed  among  the  Anglo-Saxons.     Essay  on  Remainders^  3. 

(1))  This  is  a  clear  principle  of  the  common  law;  but  the  Neio  York  Revised 
Statutes^  vol.  i,  723,  .sec.  IG,  have  changed  the  whole  doctrine  on  this  point, 
and  allowed  a  contingent  remainder  in  fee  to  be  created  on  a  prior  remain- 
der in  fee,  and  to  take  effect  in  the  event  that  the  persons  to  whom  the  first 
remainder  is  limited  shall  die  under  the  age  of  twenty-one  years,  or  upon 
any  other  contingency,  by  which  the  estate  of  such  persons  may  be  deter- 
mined before  they  attain  their  full  age.  So,  a  fee  may  be  limited  upon  a 
fee,  upon  a  contingency  which,  if  it  should  occur,  must  happen  within  the 
period  prescribed  by  the  article,  that  is,  two  lives  in  being  at  the  creation  of 
the  estate.     Ibid.  .sec.  24. 

(c)  10  Co.  97,  b.     1  Eq.  Cas.  Abr.  186,  E.  1     Vide  supra,  p.  10,  note  b. 

yd)  2  Inst.  336.  Fearne  on  Remainders,  7,  8. 

(e)  Doe  V.  Ellis.  9  East's  Rep.  382.  Tenny  v.  Agar,  12  ibid.  253.  Dansey 
V.  Griffith.  4  Maiile  &  Sehv.  61.  The  series  of  cases  on  this  subject,  as  Mr. 
Humphreys  exipreHHes  it,  in  his  Observatioris  on  Real  Property,  have  been  "ob- 
scurely shading  down  from  a  fee-simple  to  a  fee-tail."     The  New  York  Re- 
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may  be  created,  to  vest  in  the  event  of  the  first  estate  never  tak- 
ing effect,  though  it  would  not  be  good  as  a  remainder,  if  it  was 
to  succeed^  instead  of  being  collateral  to  the  contingent  fee.  Thus, 
a  limitation  to  A.  for  life,  remainder  to  his  issue  in  fee,  and  in 
default  of  such  issue  remainder  to  B.,  the  remainder  to  B.  is  good 
as  being  collateral,  to  the  contingent  fee  in  the  issue.  It  is  not 
a  fee  mounted  upon  a  fee,  but  it  is  a  contingent  remainder  with  a 
double  aspect,  or,  as   Mr.  Douglas  says,  with  less  quaintness,  on 

a  double  contingency  (a).  But  if  the  remainder  over  to 
[  *  201  ]  B.  *  had  been  merely  in  the  event  of  such  issue  dying 

before  twenty-one,  it  would  have  been  good  only  as  a 
shifting  use  or  executory  devise,  for  it  would  have  rested  on  an 
event  which  rescinds  a  prior  vested  fee  (6).  There  is  likewise  a 
double  contingency  when  estates  are  limited  over  in  the  alter- 
native, or  in  succession.  If  the  previous  estate  takes  effect,  the 
subsequent  limitation  awaits  its  determination,  and  then  vests. 
But  if  the  fist  estate  never  vests  by  the  happening  of  the  con- 
tingency, then  the  subsequent  limitation  vests  at  the  time  when 
the  first  ought  to  have  vested  (c).  The  Neiv  York  Revised  Stat- 
utes (d)  have  provided  for  this  case  of  limitations  in  the  alter- 
native, by  declaring,  that  two  or  more  future  estates  may  be  crea- 
ted to  take  effect  in  the  alternative,  so  that  if  the  first  in  order 
shall  fail  to  vest,  the  next  in  succession  shall  be  substituted  for 
it,  and  take  effect  accordingly. 

Cross-remainders  are  another  qualification  of  these  expectant 
estates,  and  they  may  be  raised  expressly  by  deed,  and  by  im- 
plication in  a  devise.^  If  a  devise  be  of  one  lot  of  land  to  A.,  and 
of  another  lot  to  B.  in  fee,  and  if  either  dies  without  issue,  the 
survivor  to  take,  and  if  both  die  without  i^^sue,  then  to  C.  in  fee, 
A.  and  B.  have  cross-remainders  over  by  express  terms;  and  on 
the  failure  of  either,  the  other,  or  his  issue,  takes,  and  the  re- 

irised  statutes,  (vol.  i.  722,  sec.  3,  4,)  have  provided  for  the  preservation  of 
valid  remainders,  limited  upon  every  estate,  which,  under  the  Enjjjlisli  law, 
would  be  adjudged  an  estate  tail.  They  are  declared  valid,  as  conditional 
limitations  upon  a  fee,  and  vest  in  possession  on  the  death  of  the  lirst  taker, 
without  issue  living  at  the  time  of  his  death. 

(a)  Luddington  v.  Kine,  1  Ijml  Raym.  203.     Doug.  Rep.  505,  note. 

(6)  Cornish  on  Remainders^  27 — 29. 

(c)  Doug,  mipra. 

id)  Vol!  i.  724.  sec.  25. 

^  It  has  been  questioned  wliether  there  can  be  cross-remainders  to  more 
than  two.  The  subject  is  discussed  by  Dodridge,  J.,  in  Gilbert  r.  Witty, 
Cro.  Jac.  (>.')().  against  the  position.  See  also  Wright  v.  Holford,  Cowp.  31; 
Twisden  v.  Lock,  Amb.  665. 
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mainder  to  C.  is  postponed:  but  if  the  devise  had  been  to  A.  and 
B.  of  lots  to  each,  and  remainder  over  on  the  death  of  both  of 
them,  the  cross-remainders  to  them  would  be  implied  (a).  So, 
if  different  parcels  of  land  are  conveyed  to  different  persons  by 
deed,  and  by  the  limitation  they  are  to  have  the  parcel  of  each 
other  when  their  respective  interest  shall  determine,  they  take  by 
cross-remainders;  and  this  complex  doctrine  of  cross-remainders, 
in  the  mode  in  which  the  parties  become  entitled,  and  in  their 
proportions,  though  not  in  their  interest,  has  a  great 
analogy,  as  Mr.  *  Preston  observes,  in  the  order  of  sue-  [  *  202  ] 
cession  between  coparceners  {b). 

II.   Of  vested  remainders. 

Remainders  are  of  two  sorts,  vested  and  contingent.  An  estate 
is  vested  when  there  is  an  immediate  right  of  present  en- 
joyment or  a  present  fixed  right  of  future  enjoyment.  It 
gives  a  legal  or  equitable  seisin  (c).*  The  definition  of  a  vested 
remainder  in  the  New  York  Revised  Statutes  (d),  appears  to  be 
accurately  and  fully  expressed.  It  is  *'  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of 
the  lands,  upon  the  ceasing  of  the  intermediate  or  precedent, 
estate."  A  grant  of  an  estate  to  A.  for  life,  with  the  remainder 
in  fee  to  B.,  or  to  A.  for  life,  and  after  his  death  to  B.  in  fee,  is 
a  grant  of  a  fixed  right  of  immediate  enjoyment  in  A.,  and  a 
fixed  right  of  future  enjoyment  in  B.  So,  if  the  grant  was  only 
to  A.  for  life,  or  years,  the  right  under  it  would  be  vested  in  A. 
for  the  term,  with  a  vested  reversion  in  the  grantor.  Reversions 
and  all  such  future  uses  and  executory  devises  as  do  not  depend 
upon  any  uncertain  event  or  period,  are  vested  interests  (e).     A 

(a)  Chadock  v.   Cowlv,  Cro.  Jac.   695.     2  Blacks.   Com.  381.     Baldrick  v. 
White,  2  Bailey's  S.  C.  Rep.  442. 
(ft)  Preston  on  Estates,  vol  i.  94,  98. 

(c)  Ibid.  vol.  i.  64.  Mr.  Preston  says,  there  may  be  an  executory  interest, 
-which  is  neither  vested  nor  contingent,  and  yet  carries  with  it  a  certain  and 
fixed  right  of  future  enjoyment;  and  he  instances  the  case  of  a  devise  of  a 
freehold,  to  commence  on  the  death  of  B.  This,  he  says,  is  a  certain  in- 
terest, which  is  not  executed  immediately,  so  as  to  be  vested ;  but  this  is 
excessive  refinement.     It  is  not  a  vested  right  of  future  enjoyment. 

(d)  Vol.  i.  723,  sec.  13. 

(e)  Fearne's  Int.  to  his  Treatise  on  Remainders'. 

*  It  is  vested  in  interest  when  there  is  a  present  fixed  right  of  future  en- 
joyment. Marshall  v.  King,  24  Miss.  90;  Watkins  Con  v.  173;  Fearne  on 
Cont.  Rem.  2.  A  vested  remainder  is  an  estate  commencing  in  prsesenti 
though  to  be  enjoyed  infuturo.  Pearcers  Savage,  45  Me.  101;  Allen  v.  May- 
field,  20  Ind.  293. 
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vested  remainder  is  a  fixed  interest,  to  take  effect  in  possession 
after  a  particular  estate  is  spent.  If  it  be  uncertain  whether  a 
use  or  estate  limited  in  futuro  shall  ever  vest,  that  use  or  estate 
is  said  to  be  in  contingency  (a).  But  though  it  may  be  uncertain 
whether  a  remainder  will  ever  take  effect  in  possession^ 
[*203]  it  will  nevertheless  *  be  a  vested  remainder  if  the  in- 
terest be  fixed.  The  law  favours  vested  estates,  and  no 
remainder  will  be  construed  to  be  contingent,  which  may,  con- 
sistently with  the  intention,  be  deemed  vested.''  A  grant  to  A. 
for  life,  remainder  to  B.,  and  the  heirs  of  his  body,  is  a  vested 
remainder;  and  yet  it  is  uncertain  whether  B.  may  not  die  with- 
out heirs  of  his  body,  before  the  death  of  A.,  and  so  the  remainder 
never  take  effect  in  possession.  Every  remainder-man  may  die, 
and  without  issue,  before  the  death  of  the  tenant  for  life.  It  is 
the  present  capacity  of  taking  effect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  that  distinguishes  a  vested  from  a 
contingent  remainder  (h).  When  the  event  on  which  the  pre- 
ceding estate  is  limited  must  happen,  and  when  it  also  may  hap- 
pen before  the  expiration  of  the  estate  limited  in  remainder,  that 
remainder  is  vested;  as  in  the  case  of  a  lease  to  A.  for  life,  re- 
mainder to  B.  during  the  life  of  A.,  the  preceding  estate  deter- 
mines on  an  event  which  must  happen;  and  it  may  determine 
by  forfeiture  or  surrender  before  the  expiration  of  A.'s  life, 
and  the  remainder  is,  therefore,  vested  (c).  A  remainder,  limited 
upon  an  estate  tail,  is  held  to  be  vested;  though  it  must 
be  uncertain  whether  it  will  ever  take  place  (d).^     The  lines 

(a)  10  Co.  85,  a. 

(6)  I^irkhurst  v.  Smith,  Willes^  Rep.  337.  Fcame  on  Rem.  277,  278.  Mr. 
Cornish,  however,  observes  very  justly,  that  there  are  cases  in  which  a  re- 
mainder is  vested,,  withont  a  present  capacity  for  taking  effect  in  possession, 
if  the  particular  estate  were  to  determine  immediately.     Esmy  on  Rem.  102. 

(c)  Fearne,  279—286. 

(d)  Badger  v.  Lloyd,  1  Salk.  232.  1  Lord  Raypi.  523,  S.  0.  Ives  v.  Legge, 
3  Term  Rep.  488,  note.     Thus,  in  a  case  of  a  devise  to  A.  and  the  heirs  ol  his 

^  The  courts  of  New  Hamp.shire  have  recently  adopted  a  principle  of  con- 
tingency which  has  not  been  heretofore  recognized  in  other  quarters.  The 
principle  is  this,  that  where  an  estate  is  limited  to  one  for  life,  or  during  his 
natural  life,  and  after  his  decease  to  another,  though  an  ascertained  person 
then  in  being,  there  is  such  a  possibility  of  the  first  taker  committing  a  for- 
feiture of  his  estate,  or  surrendering  it,  or  its  merging  in  the  inheritance 
during  his  life,  that  the  remainder  over  is  a  continuent,  and  not  a  vested 
one.     Hall  v.  Nute,  38  N.  H.  422;  Hayes  v.  Tabor,  41  N.  H.  521. 

*  *'  It  is  the  uncertainty  of  the  right  of  enjoyment  which  renders  u  re- 
mainder contingent,  not  the  uncertainty  of  its  adual  enjoyment."  Price  v. 
Sisson,  13  N.  J.  Eq.  168;  Moore  «.  Lyons,  25  Wond.  144;  Williamson  v.  Field, 
2  Sandf.  Ch.  533. 
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of  *  distinction  between  vested  and  contingent  remain-  [  *  204  ] 
ders  are  so  nicely  drawn,  that  they  are  sometimes  diffi- 
cult to  be  traced;  and,  in  some  instances,  a  vested  remainder 
would  seem  to  possess  the  essential  qualities  of  a  contingent 
estate.  The  struggle  with  the  courts  has  been  for  that  construc- 
tion which  tends  to  support  the  remainder  by  giving  it  a  vested 
character;  for  if  the  remainder  be  contingent,  it  is  in  the  power  of 
the  particular  tenant  to  defeat  it  by  a  fine  or  feoffment  (a).  The 
courts  have  been  subtle  and  scrutinizing  in  their  discriminations 
between  vested  and  contingent  remainders.  The  stability  of  title 
has  depended  very  much  on  the  distinction;  and  the  judges  ob- 
served, in  the  case  of  Parkhurst  v.  Smith  (b),  that  if  they  were 
to  adopt  the  definition  of  a  contingent  remainder  contended  for 
upon  the  argument,  they  would  overturn  all  the  settlements  that 
ever  were  made.^ 

A  limitation,  after  a  power  of  appointment,  as  to  the  use  of  A. 
for  life,  remainder  to  such  use  as  A.  shall  appoint,  and  in  default 
of  appointment,  remainder  to  B*,  is  a  vested  remainder,  though 
liable  to  be  devested  by  the  execution  of  the  power  (c).  The 
better  opinion  also  is,  that  if  there  be  a  devise  to  trustees  and 
their  heirs,  during  the  minority  of  a  beneficial  devisee,  and  then 
to  him,  or  upon  trust  to  convey  to  him,  it  conveys  a  vested  re- 
body,  and  in  default  thereof  to  B. ;  or  in  the  case  of  a  devise  to  B.,  and  after 
his  death,  without  male  issue,  to  C. ;  and  after  his  death,  without  male  issue, 
to  D. ;  and  if  D.  die  without  male  issue,  none  of  these  prior  devisees  being 
living,  to  E.  in  fee;  here  the  remainder  to  B.,  in  the  one  case,  and  to  E.,  in 
the  other,  is  vested.  There  was  a  like  decision  in  Luddington  v.  Kine,  1 
Lord  Raym.  203,  though  the  judges  were  not  unanimous  on  the  question, 
whether  the  remainder  was  vested  or  contingent.  A  vested  remainder  is  an 
interest,  said  Chancellor  Walworth,  in  Hawley  &  King  r.  James,  {infra., -p, 
230,)  which  cannot  be  defeated  by  third  persons,  or  contingent  events,  or 
by  failure  of  a  condition  precedent,  if  the  remaimier-man  lii'cs,  and  the  estate 
limited  to  him  by  way  of  remainder  continues,  until  all  the  precedent  estates  are 
determined. 

(a)  Dampier.  J.,  3  Maule  &  Selw.  32. 

(6)    which'  Rep.  337. 

(c)  Cunningham  v.  Moody,  1  Ves.  174.  Doe  v.  Martin,  4  Term  Rep.  39.  If 
a  mere  power  be  given  to  appoint  a  remainder  among  a  number  of  ascertained 
persons,  with  a  limitation  over  to  the  whole  number  of  person  in  default  of 
appointment,  the  remainder  is  vested,  subject  to  be  devested  by  the  execu- 
tion of  the  power.     Sugden  on  Powers,  151,  5th  London  edit, 

'  There  is  no  relation  of  tenure  between  a  remainder-man  and  the  tenant 
of  the  particular  estate,  because  they  both  derive  their  estates  from  the  same 
source,  and  not  from  one  another.  2  Wms.  Keal  Prop.  205.  Nor  is  the  pos- 
session of  the  tenant  for  life  adverse  to  the  remainder-man,  so  as  to  affect  the 
right  of  the  latter  to  make  a  valid  conveyance  Grout  v.  Townsend,  2  Hill, 
554. 
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mainder  in  fee,  and  takes  effect  in  possession  when  the  devisee 
attains  twenty-one.  The  general  rule  is,  that  a  trust  estate  is  not 
to  continue  beyond  the  period  required  by  the  purposes  of  the 
trust;  and  notwithstanding  the  devise  is  to  trustees  and  their 
heirs,  they  take  only  a  chattel  interest,  for  the  trust,  in  such  a 
-case,  does  not  require  an  estate  of  a  higher  quality.  If  the  devisee 
dies  before  the  age  of  twenty  one,  the  estate  descends  to  his  heirs 

as  a  vested  inheritance.     The  Master  of  the  Rolls  said, 
[  *  205  ]  that  the  trustees  in  such  a  case  had  an  *estate  for  so 

many  years  as  the  minority  of  the  devisee  might  last  (a). 
Vested  remainders  are  actual  estates,  and  may  be  conveyed  by 
any  of  the  conveyances  operating  by  force  of  the  statute  of  uses. 
Where  estates  tail  exist,  they  may  be  destroyed  by  a  common  re- 
covery suffered  by  the  tenant  in  tail;  for  that  destroys  every  thing, 
as  well  remainders  and  reversions,  and  all  ulterior  limitations, 
whether  by  shifting  use  or  executory  devise.^  But  if  a  particu- 
lar tenant  for  life  or  years,  on  whose  estate  a  vested  remainder 
depends,  make  a  tortious  conveyance,  which  merely  works  a  for- 
feiture of  his  particular  estate,  and  does  not  ransack  the  whole 
estate,  the  next  remainder -man,  whose  estate  was  disturbed  and 
displaced,  may  take  advantage  of  the  forfeiture,  and  enter  (6). 

Where  a  remainder  is  limited  to  the  use  of  several  persons,  who 
do  not  all  become  capable  at  the  same  time,  as  a  devise  to  A.  for 
life,  remainder  to  his  children;  the  children  living  at  the  death 
of  the  testator  take  vested  remainders,  subject  to  be  disturbed  by 
after-born  children.  The  remainder  vests  in  the  persons  first  be- 
coming capable;  and  the  estate  opens  and  becomes  devested  in 
quantity  by  the  birth  of  subsequent  children,  who  are  let  in  to 

(a)  Doe  V.  Lea,  3  Term  Rep.  41.  Stanley  v.  Stanley,  16  Ves.  491.  Doe  v. 
NichoUs,  1  Bnrnw.  &  Cress.  336.  Mr.  Cornish,  in  his  Essay  on  Remainders, 
105,  107,  considers  this  principle  as  a  glaring  anomaly  in  the  law,  holding  an 
estate  with  words  of  inheritance,  a  mere  chattel  devolvable  upon  executors; 
and  that  if  it  was  to  be  applied  to  conveyances  instead  of  wills,  it  would  extir- 
pate the  most  rooted  principles  of  the  system  of  property. 

(&)  LUt.  sec.  416.     Co.  Litt.  252,  a. 

*  The  law  holds  that  estates  vest  at  the  earliest  possible  moment,  unless 
there  is  a  clear  manifestation  of  an  intention  on  the  part  of  the  testator  to 
the  contrary.  Hinton  v.  Milburn,  23  W.  Va.,  166;  Poor  v.  Consididine,  6 
Wall.  475.  Where  a  testator  provided  that  the  residue  of  liis  estate  should 
be  divided  "Amonjx  my  legal  heirs  under  the  laws  of  the  State  of  Maryland 
in  the  same  way  that  it  would  without  a  will,"  and  that  a  legacy  should  go 
to  "such  person  or  persons  as  would,  by  the  now  existing  laws  of  the  State 
of  Maryland,  be  entitled  to  take  an  estate  in  fee-simple  in  lands  by  descent 
from  me,"  it  was  held  that  in  both  cases  the  gift  vested  at  the  decease  of 
the  testator.     Crisp  v.  Crisp,  61  Md.  14}). 
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take  vested  proportions  of  the  estate  (ci).^  So,  a  devise  to  A.,  in 
fee,  if,  or  when,  be  attains  the  age  of  twenty  one  years, 
becomes  a  *vested  remainder,  provided  the  will  con-  [*206] 
tained  an  intermediate  disposition  of  the  estate,  or  of 
the  rents  and  profits,  during  the  minority  of  A.,  or  if  it  directed 
the  estate  to  go  over  in  the  event  of  A.  dying  under  age  (6).  But 
if  there  be  no  intermediate  disposition  of  the  estate,  the  estate  so 
devisee!  is  not  vested,  but  becomes  a  contingent  or  executory  de- 
vise (c). 

III.   Of  contingent  remainders. 

A  contingent  remainder  is  limited  so  as  to  depend  on  an  event 
or  condition  which  is  dubious  and  uncertain,  and  may  never  hap- 
pen or  be  performed,  or  not  until  after  the  determination  of  the 
particular  estate.  It  is  not  the  uncertainty  of  enjoyment  in  future 
but  the  uncertainty  of  the  right  to  that  enjoyment,  which  marks 
the  difference  between  a  vested  and  contingent  interest  (d).  The 
contingency  on  which  the  remainder  is  made  to  depend,  must  be 

(a)  Feanie,  394 — 396.  Doe  v.  Perryn,  3  Term  Be^).  484.  Lawrence  v.  Mags, 
1  Ederi's  Rep.  453.  Doe  v.  Provoost,  4  Johns.  Rep.  61.  Right  v.  Creber,  5 
Barnw.  d'  Cress.  866.  Annable  v.  Patch,  3  Pick.  Hep.  360.  A  devise  to  B. 
for  life,  remainder  to  his  children,  but  if  he  dies  without  leaving  children, 
remainder  over.  Both  the  remainders  are  contingent,  but  if  B.  afterwards 
marries,  and  has  a  child,  the  remainder  becomes  vested  in  that  child,  subject 
to  open  and  let  in  after-born  children,  and  the  remainders  over  are  gone  for- 
ever. The  remainder  becomes  a  vested  remainder  in  fee  in  the  child 
as  soon  as  it  is  born,  and  it  does  not  wait  for  the  parent's  death,  and  if  the 
child  dies  in  the  lifetime  of  the  parent,  the  vested  estate  in  remainder  de- 
scends to  its  heire.  Doe  v.  Perryn,  3  Term  Bep.  484,  and  see  particularly  the 
opinion  of  Mr.  Justice  Buller  in  that  case.  Right  v.  Creber,  5  Barnw.  & 
Cress.  866.  Story,  J.,  in  Sisson  v.  Seabury,  1  Sumner,  243.  Hannan  v.  Os- 
born,  4  Paige,  336.  Marsellis  v.  Thalkimer,  2  ibid.  35.  See,  also,  infra,  p. 
221,  note,  251,  note,  283,  note. 

(&)  Boraston's  case,  3  Co.  19.  Doe  v.  Underdown,  Willes^  Bep.  293.  Good- 
title  V.  Whitby.  1  Burr.  228.  Doe  v.  Lea,  3  Term  Bep.  41.  Bromfield  v. 
Crowder,  4  Bos.  &  Pull.  313.     Doe  v.  Moore,  14  EasVs  Bep.  601. 

(e)  Bullock  IK  Stones,  2  Ves.  521.  Sir  William  Grant,  in  Henson  v.  Gra- 
ham, 6  ibid.  243. 

(d)  Fearne  on  Bern.  3.     Preston  on  Estates,  vol.  i.  71,  74. 

^  The  rule  as  to  after-born  children  is  well  settled  in  Pennsylvania.  But 
they  are  admitted  only  as  against  their  brothers  and  sisters;  where  the  re- 
mainder is  to  a  class  of  children  and  to  another  person  or  persons,  to  take 
share  and  share  alike,  and  it  is  determined  that  these  remainder-men  to- 
gether form  a  class,  and  that  the  children  take  with  the  others  ;)er  crtjt)<7rt  and 
not  per  stripes,  the  shares  of  those  who  belong  to  the  general  class,  but  not  to 
the  class  of  children  are  not  divested  jjro  tanto  by  additions  to  the  class  of 
children  subsequent  to  the  death  of  the  testator,  but  the  shares  of  the  chil- 
dren are  so  divided.  Peale's  Estate,  3  W.  N.  C.  134;  Murpliv  on  Remaind- 
ers, 27. 
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a  common,  or  near  possibility,  as  death,  or  death  without  issue, 
or  coverture.  If  it  be  founded  on  a  remote  possibility,  as  a  re- 
mainder to  a  corporation  not  then  in  being,  or  to  the  heirs  of  B., 
who  is  not  then  in  being,  (and  which  the  law  terms  a  possibility 
upon  a  possibility,)  the  remainder  is  void  (a).^'^  The  definition  of 
a  contingent  remainder  embraces  four  species  of  them ; 
[  *  207]  and  Mr.  Fearne  is  of  opinion  *that  every  known  instance 
of  a  contingent  remainder  may  be  reduced  to  one  or  the 
other  of  the  following  classes: 

(1.)  The  first  sort  is  where  the  remainder  depends  on  a  con- 
tingent determination  of  the  preceding  estate,  and  it  remains 
uncertain  whether  the  use  or  estate  limited  in  futuro  will  ever 
vest.  Thus,  if  A.  makes  a  feoffment  to  the  use  of  B.,  till  C.  re- 
turns from  Rome,  and  after  such  return  remainder  over  in  fee, 
the  remainder  depends  entirely  on  the  uncertain  or  contingent 
determination  of  the  estate  in  B.,  by  the  return  of  C.  from 
Rome  (hy\ 

(2.)  The  second  sort  is  where  the  contingency  on  which  the 
remainder  is  to  take  effect  is  independent  of  the  determination  of 
the  preceding  estate,  and  must  precede  the  remainder.  As  if  a 
lease  be  to  A.  for  life,  remainder  to  B.  for  life,  and,  if  B.  die  be- 
fore A.,  remainder  to  C.  for  life;  the  event  ol  B.  dying  before  A., 
does  not  affect  the  determination  of  the  preceding  estate,  but  it  is 
a  dubious  event  which  must  precede,  in  order  to  give  effect  to  the 
remainder  in  C.  (c). 

(3.)  A  third  kind  is  where  the  condition  upon  which  the  remainder 
is  limited  is  certain  in  event,  but  the  determination  of  the  par- 
ticular estate  may  happen  before  it.      Thus,  if  a  grant  be  made 

(a)  The  Mayor  of  London  v.  Alfred,  Cro.  C.  576.  2  Co.  51.  Cholmley's  case. 
This  difficulty  is  provided  for  by  the  Neuj  York  Revised  Statutes,  vol.  i.  724, 
Bee.  26,  which  declare,  that  no  future  estate,  otherwise  valid,  should  be  void, 
on  the  ground  of  the  probability  or  improbability  of  the  contingency  on  which 
it  is  limited  to  take  effect. 

(h)  3  Co.  20,  a.  b.     Lovie's  case,  10  Co.  85,  a. 

(c)  3  Co.  20,  a.     Co.  Liif.  378,  a. 

"*  In  the  case  of  a  contingent  remainder,  something  must  happen  besides 
the  determination  of  the  particular  estate  before  the  interest  created  can 
come  into  actual  enjoyment.  Contingent  remainders  may  be  created  in  favor 
of  unborn  persons,  provided  that  the  person  who  is  to  take  the  estate  conies 
into  existence  before  the  x>receding  particular  estate  conies  to  an  end. 

"  In  this  class  of  contingent  remainders,  the  remainder  can  never  become 
vested  during  the  continuance  of  the  particular  estate,  because  the  event 
which  is  to  vest  the  remainder  will  also  determine  the  particular  estate. 
,The  remainder  can  only  become  vested,  if  at  all,  eo  instanti  with  the  deter- 
mination of  the  particular  estate. 
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to  A.  for  life,  and,  after  the  death  of  B.,  to  C.  in  fee;  here,  if  the 
death  of  B.  does  not  happen  until  after  the  death  of  A.,  the  par- 
ticular estate  is  determined  before  the  remainder  is  vested,  and  it 
fails  from  the  want  of  a  particular  estate  to  support  it  (a). 

(4.)  The  fourth  class  of  contingent  remainders  is  where  the 
person  to  whom  the  remainder  is  limited  is  not  ascertained,  or 
not  in  being.  As  in  the  case  of  a  limitation  to  two  persons  for 
life,  remainder  to  the  survivor  of  them,  or  in  the  case  of 
a  lease  to  A.  for  life,  remainder  to  the  right  heirs  *of  [  *  208  ] 
B.,  then  living.  B.  cannot  have  heirs  while  living,  and 
if  he  should  not  die  until  after  A.,  the  remainder  is  gone,  be- 
cause the  particular  estate  failed  before  the  remainder  could 
vest  (6). 

(a)  3  Co.  20,  a. 

(6)  Cro.  C.  102.  3  Co.  20,  a.  Fearne,  3 — 6.  The  examples  which  are  hero 
cited  by  Mr.  Fearne,  to  support  and  illustrate  this  classification  of  contin- 
gent remainders,  are  mostly  taken  from  Boraston's  case,  3  Co.  19.  As  Mr. 
Fearne's  treatise  has  attained  the  authority  of  a  text  book  on  this  abstruse 
branch  of  the  law,  I  have  followed,  though  without  entirely  approving  of,  his 
arrangement.  The  more  comprehensive  division  by  Sir  William  Blackstone, 
has  the  advantage  of  being  less  complex  and  more  simple.  The  definition  in 
the  Neio  York  Revised  Statutes,  vol.  i.  723,  sec.  13,  is  brief  and  precise.  A  re- 
mainder, says  the  statute,  is  contingent,  whilst  the  person  to  whom,  or  the  event 
upon  which  it  is  limited  to  take  effect,  remains  uncertain.  Contingent  remainders 
are  divided  by  Sir  William  Blackstone  into  two  kinds,  viz,  remainders  lim- 
ited to  take  effect  either  to  a  dubiousand  uncertain  person,  or  upon  a  dubious 
and  uncertain  event.  The  three  first  of  Mr.  Fearne's  remainders  are  all  re- 
solvable into  the  contingency  of  a  dubious  and  uncertain  event,  and  it  is 
only  the  last  that  is  limited  to  a  dubious  and  uncertain  person.  Lord  Ch.  J. 
Wiiles,  in  the  opinion  which  he  gave  before  the  House  of  Lords,  on.  behalf 
of  all  the  judges,  in  the  case  of  Parkhurst  v.  Smith,  {Wille^s  Rep.  327,)  de- 
clared, that  there  were  but  two  sorts  of  contingent  remainders:  (1.)  Where 
the  person  to  whom  the  remainder  was  limited  was  not  in  esse.  (2.)  When^ 
the  commencement  of  the  remainder  depended  on  some  matter  collateral  to 
the  determination  of  the  particular  estate.  He  put,  as  an  instance  of  the 
second  kind,  the  case  of  a  limitation  to  A.  for  life,  remainder  to  B.,  after 
the  death  of  C,  or  when  D.  returns  from  Rome;  and  Mr.  Fearne's  three  first 
species  of  contingent  remainders  are  included  under  the  second  class  here 
stated.  It  mnst  be  admitted,  in  the  words  of  Ch.  J.  Wiiles.  that  ''the  notion 
of  a  contingent  remainder  is  a  matter  of  a  good  deal  of  nicety."  Professor 
Woodeson  in  his  Vinerinn  Lectures  (vol.  i.  191,)  though  he  had  the  classificfi- 
tion  of  Mr.  Fearne  before  him,  followed  that  of  his  illustrious  predecessor. 
Mr.  Cornish,  in  his  recent  work,  severely  criticises  Mr.  Fearne's  classifica- 
tion of  contingent  remainders,  as  not  l)eing  tenable;  though  he  admits  that 
it  imparted  a  beautiful  and  scientific  arrangement  to  his  essay.  Three  of 
Mr.  Fearne's  sorts  of  remainders  are  avowedly  identical.  Mr.  Cruise,  on  the 
other  hand,  in  his  Digest,  has  closely  copied  the  arrangement  of  Mr.  Fearne. 
On  this  vexatious  subject  of  classification,  I  am  disposed  to  concur  in  the 
criticisms  of  Mr.  Cornish;  but  in  recurring  to  the  chapter  on  expectant 
estates,  in  the  commentaries  of  Sir  William  Blackstone,  what  a  relief  to  the 
patience  and  taste  of  the  reader  !  The  doctrine  of  remainders,  whether 
vested  or  contingent,  is  there  most  ably  digested,  and  reduced  to  a  few 
simple  elementary  principles.     Its  merits  have  never  been  duly  acknowl- 
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[  *209  ]  *There  is  a  distiDctioD  which  operates  by  way  of  excep- 
tion to  the  third  class  of  contingent  remainders.  Thus, 
a  limitation  for  a  long  term  of  years,  as,  for  instance,  to  A.  for 
eighty  years,  if  B.  should  live  so  long,  with  the  remainder  over, 
after  the  death  of  B.,  to  C.  in  fee,  gives  a  vested  remainder  to  C, 
notwithstanding  it  is  limited  to  take  effect  on  the  death  of  A., 
which  possibly  may  not  happen  until  after  the  expiration  of  the 
preceding  estate  for  eighty  years.  The  possibility  that  a  life  in 
being  will  endure  thereafter  for  that  period,  is  so  exceedingly 
small,  that  it  does  not  amount  to  a  decree  of  uncertainty  sufficient 
to  constitute  a  contingent  remainder.  If,  however,  the  limitation 
had  been  for  a  term  of  years  so  short,  say  twenty- one  years,  as  to 
leave  a  common  possibility  that  the  life  on  which  it  is  determin- 
able may  exceed  it,  then  the  remainder  would  be  contingent,  and 
there  must  be  a  present  vested  freehold  estate  to  support  it,  and 
prevent  the  limitation  over  from  being  void  as  a  freehold  to  com- 
mence in  futuro  (a). 

Exceptions  exist  also  to  the  generality  of  the  rule  which  gov- 
erns the  fourth  class  of  contingent  remainders.  Thus,  if  the  an- 
cestor takes  an  estate  of  freehold,  and  an  immediate  remainder  is 
limited  thereon,  in  the  same  instrument,  to  his  heirs  in  fee,  or  in 
tail,  the  remainder  is  not  contingent,  or  in  abeyance,  but  is  im- 
mediately executed  in  possession  in  the  ancestor,  and  he 
[  *210  ]  becomes  seised  in  fee,  or  in  *tail.  So,  if  some  interme- 
diate estate  for  life,  or  in  tail,  be  interposed  between 
the  estate  of  freehold  in  A.  and  the  limitation  to  his  heirs,  still 
the  remainder  to  his  heirs  vests  in  the  ancestor,  and  does  not  re- 
main in  contingency  or  abeyance.  If  there  be  created  an  estate 
for  life  to  A.,  remainder  to  the  heirs  of  his  body,  this  is  not  a 
contingent  remainder  to  the  heirs  of  the  body  of  A.,  but  an  im- 
mediate estate  tail  in  A.;  or  if  there  be  an  estate  for  life  to  A., 
remainder  to  B.  for  life,  remainder  to  the  right  heirs  of  A.,  the 
remainder  in  fee  is  here  vested  in  A.,  and  after  the  death  of  A., 
and  the  termination  of  the  life  estate  in  B.,  the  heirs  of  A.  take 
by  descent  as  heirs,  and  not  by  purchase  (6).     The  possibility 

edged  by  subsequent  writers  on  the  subject.  It  far  surpasses  tliem  all,  if  we 
take  into  one  combined  view,  its  perspicuity,  simplicity,  comprehension, 
compactness,  neatness,  accuracy,  and  admirable  precision.  I  have  read  the 
chapter  frequently,  but  never  without  a  mixture  of  deliirht  and  despair. 

(a)  Napper  v.  Sanders,  Hniton,  118.  Opinion  of  Lord  Ch.  J.  Hale,  in  Weall 
t:  I^wer,  PoUvxfen,  07.     Frame  on  licwaiwders,  17 — 23. 

(6)  Shelly'sciise,  1  Co.  104.     2  Jiol.  Ahr.  417. 
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that  the  freehold  in  A.  may  determine  in  his  lifetime,  does  not 
keep  the  subsequent  limitation  to  his  heirs  from  attaching  in  him; 
and  it  is  a  general  rule,  that  when  the  ancestor  takes  an  estate  of 
freehold,  and  there  be  in  the  same  conveyance  an  unconditional 
limitation  to  his  heirs  in  fee,  or  in  tail,  either  immediately,  with- 
out the  intervention  of  any  estate  of  freehold  between  his  free- 
hold and  the  subsequent  limitation  to  his  heirs,  or  mediately 
with  the  interposition  of  some  such  intervening  estate,  the  sub- 
sequent limitation  vests  immediately  in  the  ancestor,  and  becomes 
as  the  case  may  be,  either  an  estate  of  inheritance  in  possession, 
or  a  vested  remainder  (a).  The  rule  does  not  operate  so  as  ab- 
solutely to  merge  the  particular  estate  of  freehold,  where  the 
limitations  intervening  between  the  preceding  freehold  and  the 
subsequent  limitation  to  the  the  heirs,  are  contingent,  because 
that  would  destroy  such  intervening  limitations.  The  two  lim- 
itations are  united,  and  executed  in  the  ancestor,  only  until  such 
time  as  the  intervening  limitations  become  vested,  and  they  then 
open  and  become  separate,  in  order  to  admit  such  limitations  as 
they  arise  (b).  But  if  the  estate  limited  to  the  ancestor  be 
merely  an  equitable,  or  trust  estate,  and  the  subsequent 
^limitation  to  his  heirs  carries  the  legal  estate,  the  two  [  *  211  ] 
estates  will  not  incorporate  into  an  estate  of  inheritance 
in  the  ancestor,  as  would  have  been  the  case  under  the  rule  in 
Shelley's  case,  if  they  had  been  of  one  quality,  that  is,  both  legal 
or  both  equitable  estates;  and  the  limitation  to  the  heirs  will 
operate  as  a  contingent  remainder  (c). 

{a)  Fearne  on  Remainders,  32. 

ih)  Fenrne  on  Remainders,  36. 

(e)  Tippin  v.  Cosin,  Carth.  272.  4  Mod.  Rep.  380  S.  C.  Jones  v.  Lord  Say 
and  Seal,  8  Viner,  262,  pL  19.  Shapland  v.  Smith,  1  Bra.  75.  Silvester  v. 
Wilson,  2  Term  Rep.  444.  Mr.  Fearne  on  Remainders,  67,  supposes  the  rule 
to  he  the  same  if  the  case  was  reversed,  and  the  ancestor  had  the  legal  estate, 
and  the  limitation  over  to  his  heirs  was  an  equitable  estate,  as  in  a  devise  to 
A.  for  life,  and  after  his  death  to  the  use  of  trustees,  in  trust  for  the  heirs  of 
his  body.  If  such  a  devise  In  trust  would  not  be  a  trust  or  use  executed  by 
the  statute  of  uses,  or  entitled  to  the  same  construction  as  a  legal  estate,  as 
I  should  think  that  it  ought  under  the  doctrine  in  Wright  v.  Pearson,  1  Eden, 
119,  yet  the  New  York  Revised  Statutes  would  operate  to  destroy  such  a  trust; 
for  it  is  declared,  (vol.  i.  727,  728.  sec.  47,  49,)  that  every  disposition  of  lands 
by  deed  or  devise,  shall  be  directly  to  the  person  in  whom  th^  right  to  the 
possession  and  profits  shall  be  intended  to  be  vested,  and  not  to  any  other  to 
the  use  of,  or  in  trust  for,  such  person;  and  if  made  to  one  or  more  persons, 
to  the  use  of,  or  in  trust  for  another,  no  estate  or  interest,  legal  or  equitable, 
shall  vest  in  the  trnstee.  The  legal  estate  is  attached  to  the  beneficial  in- 
terest. There  would  be  no  difficulty,  therefore,  under  that  statute,  of  the 
union  of  the  two  estates  in  the  case  stated  by  Mr.  Fearne.  for  they  would 
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[  *  212  ]  *The  freehold  in  the  ancestor,  and  the  limitation  to  his 
heirs,  must  be  by  the  same  deed  or  instrument,  or  they 
will  not  consolidate  in  the  ancestor.  If  he  acquires  the  freehold 
by  one  deed,  and  the  limitation  to  his  heirs  be  by  another,  the 
limitation  will  continue,  as  it  originally  was,  a  contingent  remain, 
der  (a).  But  if  the  estate  be  limited  to  A.  for  life  by  one  deed, 
and  afterwards,  in  his  lifetime,  to  the  heirs  of  his  body,  under 
the  execution  of  a  power  of  appointment  contained  in  the  same 
deed,  the  limitations  unite  according  to  the  general  rule;  and  on 
this  principle,  that  a  limitation  under  a  power  contained  in  a  con- 
veyance to  uses,  operates  as  a  use  created  by,  and  arising  under, 
the  conveyance  itself.  It  is  a  branch  of  one  and  the  same  settle- 
ment (b).  This  arises  from  the  retrospective  relation  which  ap- 
pointments bear  to  the  instrument  containing  the  power  (c). 

Another  exception  to  the  fourth  class  of  contingent  remainders, 
is  where  there  is  a  limitation  by  a  special  designation  by  will,  to 
the  heirs  of  a  person  in  esse,  as  to  the  heirs  of  the  body  of  A.  now 
living.^^     The  limitation  is  deemed  to  be  vested  in  the  heirs  so 

both  be  legal  estates;  and  upon  the  doctrine  of  the  English  law,  the  devisee 
for  life  would  take  an  estate  tail.  But  another  insuperable  obstacle  to  that 
conclusion  occurs  under  the  New  Yo7'k  Revised  Statutes,  which  have  destroyed 
the  rule  in  Shelley's  case,  root  and  branch.  It  is  declared  {Neiv  York  Re- 
vised Statutes,  vol.  i.  725  sec.  28,)  that  where  a  remainder  shall  be  limited  to 
the  heirs,  or  heirs  of  the  body,  of  a  person  to  whom  a  life  estate  in  the  same 
premises  shall  be  given,  the  persons  who,  on  the  termination  of  the  life 
estate,  shall  be  the  heirs,  or  heirs  of  the  body,  of  such  tenant  for  life,  shall 
be  entitled  to  take  as  purchasers,  by  virtue  of  the  remainder  so  limited  to 
them.  The  limitation  then,  in  the  case  stated  by  Mr.  Fearne,  instead  of  be- 
ing an  estate  tail,  settles  down  into  a  contingent  remainder.  This  is  arriv- 
ing, diverso  intuitu,  to  this  same  result  with  the  English  theory.  The  extent 
and  consequences  of  the  alteration  in  the  doctrine  of  real  estates,  we  shall 
have  occasion  to  consider  hereafter. 

(a)  Moore  v.  Parker,  1  Lord  Raym,  37,  where  Lord  Ch.  J,  Holt  traces  back 
the  distinction  to  29  Edw.  III.     Doe  v.  Ft>nnereau,  Doug.  Rep.  487. 

(^)  Butler^snote  261,  to  2  Co.  Litt.  299,  b.  The  observations  of  Mr.  Feame, 
on  this  point,  are  with  his  usual  acuteness.     Fearne  on  Remainders,  85. 

(c)  Mr.  Preston  on  Abstracts  oj  Title,  vol.  1.  115,  speaks  too  generally,  when 
lie  says  that  all  estates,  arising  from  the  execution  of  powers,  operate  by  way 
of  executory  devise,  or  shifting  use.  There  is  no  doubt  that  a  remainder  may 
arise  under  the  execution  of  a  power.      Cornish  on  licuiaindcrs.  45. 

'^  In  Bennett  v.  Garlock,  10  Hun.  (N.  Y.)  3.']9,  Talcott.  J.,  said,  "The 
plaintiff  was  tn  esse  at  the  time  the  deed  of  1808  was  executed.  She  tlien 
would  have  had  an  immediate  right  to  the  posse.ssi«)n  of  the  lands  upon  the 
€lushing  of  the  precedent  estate.  True,  the  right  might  have  been  divested 
by  the  deatli  of  the  plaintiff  without  issue,  before  the  decease  of  her  motluT, 
and  .so  the  remainder  would  never  have  actually  taken  elfect  in  ])o.sHes.si()n. 
but  it  is  the  present  capacity  of  taking  effect  in  possession,  were  the  estat«' 
to  become  vacant,  vvhicih  distinguishes  a  vested  from  u  contingent  remainder." 
See,  also,  Chism  v.  Keith,  1  Hun.  589;  Howell  v.  Mills,  5G  N.  Y.  220;  Moore 
V.  Littel,  41  N.  Y.  GG. 
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designated  by  purchase,  and  consequently,  there  is  no  contingent 
remainder  in  the  case.  Heirs  are  construed  here  to  be  words  of 
purchase,  and  not  of  limitation,  in  order  to  carry  into  effect  the 
manifest  intention  of  the  testator,  which,  in  this  in-tance,  con- 
trols the  common  law  maxim,  that  nemo  est  hoeres  viv<  n- 
tis  (a).  *There  is  also  a  class  of  cases  under  this  branch  [  *  213] 
of  the  law  of  remainder,  which  relate  to  the  condition  | 

annexed  to  a  preceding  estate,  and  which  give  rise  to  the  question 
whether  it  be  not  a  condition  precedent  tending  to  give  effect  to 
the  ulterior  limitations.  Mr.  Feartie  (6)  distinguishes  such  cases 
by  three  classes;  first,  where  there  are  limitations  after  a  preced- 
ing estate,  which  is  made  to  depend  on  a  contingency  that  never 
takes  effect;  and  the  decisions  show,  that  in  order  to  support  the 
testator's  intention,  the  contingency  is  deemed  to  affect  only  the 
estate  to  which  it  is  annexed,  without  extending  to,  or 
running  over,  the  whole  ^ulterior  train  of  limitations  (c).  [*214] 
Secondly,  limitations  over  upon  a  conditional  contingent 
determination  of  a  preceding  estate,  where  such  preceding 
estate  never  takes  effect.  Here  there  is  no  apparent  distinction 
between   the   preceding  estate  and  those  which  follow  it,  and, 

(a)  Biirchet  v.  Durdant,  2  Vent.  311.  James  v.  Richardson,  2  Jones'  Rep. 
99.  2  Lev.  232,  S.  C.  Goodright  c.  White,  2  Blacks.  Rep.  1010.  Lord  Coke 
says,  {Co.  Litl.  24,  b.)  that  if  lands  be  given  to  A.  and  the  heirs  female  of  his 
body,  and  he  dies  leaving  a  son  and  daughter,  the  daughter  shall  inherit. 
But  if  A.  hath  a  son  and  daughter,  and  a  lease  for  life  be  made,  remainder 
to  the  heirs  female  of  the  body  of  A.,  the  heir  female  takes  nothing;  for  she 
must  be  both  heir  and  heir  female  to  take  by  purchase,  and  her  brother,  and 
not  she,  is  heir.  The  distinction  turns  on  the  difterence  between  the  opera- 
tion of  words  of  limitation,  and  words  of  purchase.  In  the  first  case,  the 
daughter  takes  by  descent,  and  in  the  second  6he  takes  by  purchase,  and 
must  answer  to  the  whole  description,  of  being  both  heir  and  female.  Mr. 
Hargrave,  in  a  long  and  learned  note,  (note  145,)  undertakes  to  vindicate 
the  reasonableness  and  solidity  of  this  distinction  ot  Lord  Coke,  against  the 
severity  of  modern  criticism.  Mr.  Fearne,  (p.  277,)  refers  with  great  appro- 
bation to  this  note  of  Mr.  Hargrave;  but  I  notice  it  only  as  one  strong  illus- 
tration of  the  fact,  that  the  English  law  of  real  property  has,  in  the  lapse  of 
ages,  become  encumbered  with  much  technical  and  abstruse  refinement," 
which  destroys  its  simplicity  and  good  sense,  and  renders  it  almost  impoasi- 
ble  for  ordinary  minds  to  obtain  the  mastery  of  the  science.  Lord  Chancel- 
lor Cowper's  scorn  of  this  distinction,  is  very  apparent  in  his  powerful  and 
spirited  opinion  in  Brown  v.  Barkham,  {Prec.  in  Ch.  461,)  where  he  says, 
that  "it  has  no  foundation  in  natural  reason,  but  is  raised  and  supported 
purely  by  the  artificial  reasoning  of  lawyers."  Lord  Hardwicke,  also,  when 
the  same  case  was  brought  before  him,  on  a  bill  of  review,  declared  himself 
"  fully  convinced  of  the  unreasonableness  of  the  rule,"  though  he  bowed  to 
the  authority  of  it. 

{h)  Essay  on  Remainders,  300. 

(c)  Napper  v.  Sanders.  Hutton,  119.  Tracey  v.  Lethieulier,  3  Atk.  Rep. 
774.     Amb.  204,  .S.  C.     Horton  r.  Wliitaker,  1  Term  Rep.  346. 
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consequently,  the  contingency  will  extend  to,  and  connect  itself 
with,  all  the  subsequent  limitations,  and  destroy  them,  as  contin- 
gent remainders,  depending  on  a  contingency  which  never  hap- 
pens (a).  Thirdly^  limitations  over  upon  the  determination  of  a 
preceding  estate  by  a  contingency,  which,  though  such  preceding 
estate  takes  efPect,  never  happens.  In  this  case  the  subsequent 
limitations  will  take  place  (h). 

IV.   Of  the  rule  in  Shelley^ s  case. 

The  rule  in  Shelley's  case  has  been  already  alluded  to,  but  it 
occupies  so  prominent  a  place  in  the  history  of  the  law  of  real 
property,  that  it  ought  not  to  be  passed  over  without  more  par- 
ticular attention. ^^^  In  Shelley^ s  case  (c),  the  rule  was  stated, 
on  the  authority  of  several  cases  in  the  Year  Books,  to  be,  "  that 
when  the  ancestor  by  any  gift  or  conveyance,  taketh  an 
[  *  215  ]  estate  of  freehold,  and  in  the  same  *  gift  or  conveyance 
an  estate  is  limited,  either  mediately  or  immediately,  to 
his  heirs,  in  fee  or  in  tail,  the  heirs  are  words  of  limitation  of  the 
estate,  and  not  words  of  purchase."  Mr.  Preston,  in  his  elaborate 

(a)  Davis  v.  Norton,  2  P.  Wm.  390.     Doe  v.  Shippard,  Doug.  Rep.  75. 

(6)  Scatterwood  v.  Edge,  1  Salk.  Rep.  229.  Avelyn  v.  Ward,  1  Ves.  422. 
To  those  who  wish  to  pursue  into  greater  detail  these  abstruse  distinctions, 
I  refer  to  Mr.  Feame's  analysis  of  the  cases  which  declare  and  enforce  them, 
in  order  to  carry  into  effect  the  intention  of  the  testator.  Fearne  on  Rem. 
300 — ^317.  It  would  certainly  be  incompatible  with  the  general  purpose  of 
these  essays,  to  be  raking  in  the  ashes  of  antiquated  cases,  and  critically 
shifting  dry  facts  and  circumstances  arising  on  wills  and  settlements,  merely 
to  arrive  at  some  technical  reasoning,  adopted  to  promote  the  testator's  or 
the  settler's  views.  As  far  as  it  is  necessary,  on  this  subject,  it  is  happily 
done  to  our  hand,  by  the  acute  investigations  of  Mr.  Fearne  himself. 

(c)  1  Co.  1C4. 

'^"  There  are  three  conditions  which  must  concur  in  order  that  the  rule 
may  apply,  viz:  1.  An  estate  of  freehold  must  be  devised.  Wms.  11.  P.  256, 
Webster  v.  Cooper,  55  U.  S.  14  How.  500,  (14  L.  Ed.  510).  2.  The  fii-st  estate 
and  the  limitation  over  must  be  created  by  the  same  instrument.  Adams  v. 
Guerard,  29  Ga.  675.  3.  The  estate  or  interest  devised  and  limited  must  be 
the  same  in  quality.  Ryan  v.  Allen,  120  111.  648.  The  rule  applies  to  per- 
sonal as  well  as  to  real  property.  Parish  v.  Parish,  1  Ala.  Sel.  Cas.  519.  To 
equitable  as  well  as  legal  estates.  Green  v.  Green,  90  U.  S.  23  Wall.  486  (23 
L.  Ed.  75).  Unless  abolished  by  statute  the  rule  prevails.  Baker  v.  Scott, 
62  111.  86;  George  v.  Morgan,  16  Pa.  St.  95.  It  has,  however,  been  absolutely 
abolished  by  statute  in  New  York,  Alabama,  Maine,  Virginia,  Missouri, 
Wisconsin,  Massachusetts,  Michigan,  Connecticut,  Tennessee  and  Kentucky. 
In  New  Jersey,  Ohio  and  New  Hampshire,  as  to  wills  only.  In  Mississippi 
as  to  i^al  e-state  only.  That  it  is  a  rule  of  construction  and  not  of  property, 
see,  Perrin  v.  Blake,  4  Burr.  2579;  Daniel  v.  Whartonby,  84  U.  S.  17  Wall. 
639  (21  L.  Ed.  661),  and  not  of  interpretation,  Yarnall's  App.,  TO  Pa.  335. 
See,  further,  the  very  elaborate  note  to  Vanolinder  r.  Carpenter,  2  T-,.  1\.  A. 
455,  where  the  reader  will  find  the  rule  very  luUy  discussed  and  stated,  and 
the  numerous  cases  decided  in  connection  therewith  collected  and  cited. 
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essay  oq  the  rule  (a),  gives  us,  among  several  definitions,  one  of 
his  own,  which  appears  to  be  full  and  accurate.  "  When  a  person 
takes  an  estate  of  freehold,  legally  or  equitably,  under  a  deed, 
will,  or  other  writing,  and  in  the  same  instrument  there  is  a  limi- 
tation by  way  of  remainder,  either  with  or  without  the  interposi- 
tion of  another  estate,  of  an  interest  of  the  same  legal  or  equitable 
quality,  to  his  heirs,  or  heirs  of  his  body,  as  a  class  of  persons  to 
take  in  succession,  from  generation  to  generation,  the  limitation 
to  the  heirs  entitles  the  ancestor  to  the  whole  estate"  (6).  The 
word  heirs^  or  heirs  of  the  body,  create  a  remainder  in  fee,  or  in 
tail,  which  the  law,  to  prevent  an  abeyance,  vests  in  the  ancestor, 
who  is  tenant  for  life,  and  by  the  conjunction  of  the  two  estates 
he  becomes  tenant  in  fee  or  in  tail;  and  whether  the  ancestor 
takes  the  freehold  by  express  limitation,  or  by  resulting  use,  or 
by  implication  of  law;  in  either  case  the  subsequent  remainder  to 
his  heirs  unites  with,  and  is  executed  on  his  estate  for  life.  Thus, 
where  A.  was  seised  in  fee,  and  covenanted  to  stand  seised  to  the 
use  of  his  heirs  male,  it  was  held,  that  as  the  use  during  his  life 
was  undisposed  of,  it  of  course  remained  in  him  for  life  by  im- 
plication, and  the  subsequent  limitation  to  his  heirs  attached  in 
him  (c).'' 

The  cases  from  the  Year  Books,  as  cited  in  Shelley^s  case,  are  40 
Edw.  III.,  38  Edw.  III.,  24  Edw.  III.,  27  Edw.  Ill;  and  Mr. 
Preston  gives  at  large  a  translation  of  the  first  of  these 
cases,  as  being  one  precisely  in  point  in  favour  *  of  the  [  *  216  ] 
rule  (d).  Sir  Wm.  Blackstone,  in  his  opinion  in  the  case 
of  Perrin  v.  Blake  (e),  relies  on  a  still  earlier  case,  in  18  Edw. 
II.,  as  establishing  the  same  rule.  It  has  certainly  the  preten- 
sion of  high  antiquity,  and  it  was  not  only  recognized  by  the 

(a)  Preston  on  Esfaics,  vol.  i.  263—419. 

(6)  I  have  ventured  to  abridge  the  definition  in  a  slight  degree,  and  with 
some  small  variation  in  the  expressions,  without  intending  to  impair  its  pre- 
cision. 

(c)  Pibus  V.  Mitford,  1  Ve7iL  372.  Hayes  v.  Forde,  2  Blacks.  Bep.  698. 
Fearne  on  Bemainders,  42,  52,  53. 

{(l)  The  case  of  the  Provost  of  Beverley,  40  Edw.  III.  Preston  on  Estates, 
vol.  i.  304. 

(e)  Harg.  Law  Tracts,  501. 

'^  Greater  latitude  is  given  in  the  construction  of  wills  than  in  deeds,  and 
courts  will  look  to  the  whole  will,  and  if  there  are  found  explanatory-  words 
showing  the  intent  of  the  testator  that  tlie  words  "heirs"  or  heirs  of  the  body, 
are  employed  to  show  that  such  persons  shall  take  under  the  devise  as  a  des- 
cription of  persons,  then  they  will  be  treated  as  words  of  purchase  and  not 
of  limitation.     Butler  v.  Huestis,  68  Ills.  594. 
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court  in  the  case  of  Shelley,  but  it  was  repeated  by  Lord  Coke, 
in  his  Institutes,  as  a  clear  and  undisputed  rule  of  law,  and  it  was 
laid  down  as  such  in  the  great  abridgments  of  Fitzherbet  and 
Rolle  (a).  The  rule  is  equally  applicable  to  conveyances  by  deed, 
and  to  limitations  in  wills,  whenever  the  limitation  gives  the 
legal,  and  not  the  mere  trust  or  equitable  title.  But  there  is  more 
latitude  of  construction  allowed  in  the  case  of  wills,  in  furtherance 
of  the  testator's  intention;  and  the  rule  seems  to  have  been  con- 
sidered as  of  more  absolute  control  in  its  application  to  deeds. 
When  the  rule  applies,  the  ancestor  has  the  power  of  alienation, 
for  he  has  the  inheritance  in  him;  and  when  it  does  not  apply, 
the  children  or  other  relations  under  the  denomination  of  heirs, 
have  an  original  title  in  their  own  right,  and  as  purchasers  by 
that  name.  The  policy  of  the  rule  was,  that  no  person  should  be 
permitted  to  raise  in  another  an  estate  which  was  essentially  an 
estate  of  inheritance,  and  at  the  same  time  make  the  heirs  of  that 
person  purchasers. 

Various  considerations  have  been  supposed  to  have  concurred 
in  producing  the  rule,  but  the  judges,  in  Perrin  v.  Blake,  imputed 
the  origin  of  it  to  principles  and  policy  deduced  from  feudal  ten- 
ure; and  that  opinion  has  been  generally  followed  in  all  the  suc- 
ceeding discussions.  The  feudal  policy  undoubtedly  favoured 
descents  as  much  as  possible.     There  were  feudal  burdens  which 

attached  to  the  heir  when  he  took  as  heir  by  descent, 
[  *  217  ]  from  which  he  would  *  have  been  exempted  if  he  took 

the  estate  in  the  character  of  purchaser.  An  estate  of 
freehold  in  the  ancestor  attracted  to  him  the  estate  imported  by 
the  limitation  to  his  heirs;  and  it  was  deemed  a  fraud  upon  the 
feudal  fruits  and  incidents  of  wardship,  marriage,  and  relief,  to 
give  the  property  to  the  ancestor  for  his  life  only,  and  yet  extend 
the  enjoyment  of  it  to  his  heirs,  so  as  to  enable  them  to  take  as 
purchasers,  in  the  same  manner,  and  to  the  same  extent  precisely, 
as  if  they  took  by  hereditary  succession.  The  policy  of  the  law 
would  not  permit  this,  and  it  accordingly  gave  the  whole  estate 
to  the  ancestor,  so  as  to  make  it  descendible  from  him  in  the 
regular  line  of  descent"  Mr.  Justice  Blackstone,  in  his  argument 

(a)  Fiiz.  Ahr.  tit.  Feoffment,  pi.  109.  Co.  Liit.  22,  b.  319,  b.  2  Rol.  Abr. 
417. 

'*  From  a  period  in  the  history  of  the  English  law  anterior  to  that  Avlien 
continRent  remainders  were  first  n'fojjnized  as  legal  interests,  and  too  early 
to  fix  its  precise  date,  it  has  been  a  rule  of  the  common  law,  that  M  au  estate 
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in  the  exchequer  chamber,  in  Perrin  v.  Blake  (a),  does  not  admit 
that  the  rule  took  its  rise  merely  from  feudal  principles;  and  he 
says  he  never  met  with  a  trace  of  any  such  suggestion  in  any 
feudal  writer.  He  imputes' its  origin,  growth  and  establishment, 
to  the  aversion  that  the  common  law  had  to  the  inheritance  being 
in  abeyance;  and  it  was  always  deemed  by  the  ancient  iaw  to  be 
in  abeyance  during  the  pendency  of  a  contingent  remainder  in  fee, 
or  in  tail.  Another  foundation  of  the  rule,  as  he  observes,  was 
the  desire  to  facilitate  the  alienation  of  land,  and  to  throw  it  into 
the  track  of  commerce  one  generation  sooner,  by  vesting  the  in- 
heritance in  the  ancestor,  and  thereby  giving  him  the  power  of 
disposition.  Mr.  Hargrave,  in  his  Observations  concerning  the 
rule  in  Shelleifs  case  (6),  considers  the  principle  of  it  to  rest  on 
very  enlarged  foundations;  and  though  one  object  of  it  might  be 
to  prevent  frauds  upon  the  feudal  lord,  another,  and  a  greater  one 
was,  to  preserve  the  marked  distinctions  between  descent  and  pur- 
chase, and  prevent  title  by  descent  from  being  stripped  of  its 
proper  incidents,  and  disguised  with  the  qualities  and  properties 
of  a  purchase.  It  vvould,  by  that  invention,  become  a  compound 
of  descent  and  purchase — an  amphibious  species  of  in- 
heritance, *ora  freehold  with  a  perpetual  succession  to  [  *218  ] 
heirs  without  the  other  properties  of  inheritance.  In 
Doe  v.  Laming  (c),  Lord  Mansfield  considered  the  maxim  to  have 
been  originally  introduced,  not  only  to  save  to  the  lord  the  fruits 
of  his  tenure,  but  likewise  for  the  sake  of  specialty  creditors.  Had 
the  limitation  been  construed  a  contingent  remainder,  the  ances- 
tor might  have  destroyed  it  for  his  own  benefit;  and  if  he  did  not, 
the  lord  would  have  lost  the  fruits  of  his  tenure,  and  the  specialty 
creditors  their  debts. 

But,  whatever  may  have  been  the  original  cause  and  true  policy 
of  the  rule,  it  has  been  firmly  established  as  an  axiom  in  the  Eng- 
lish law  of  real  property  for  near  five  hundred  years;  and  yet  it 
is  admitted  to  interfere,  in  most  cases,  with  the  presumed,  and  in 

(a)  Harg.  Law  Tracts,  489. 

(ft)  Ibid.  551. 

(c)  2  Burr.  Br]).  1100. 


is  limited  to  one  for  life,  and  by  the  same  gift  or  conveyance  it  is  limited  to 
his  heirs  in  fee  or  in  tail,  the  word  "  heirs  "  is  a  word  of  limitation  of  the 
first  taker's  estate,  and  that  heirs  under  such  a  deed  or  gift  would  liave  no 
greater  interest  or  right  than  tlie  heirs  of  any  grantee  in  fee  where  an  estate 
is  given  generally  to  him  and  his  heirs.     Williams  on  Real  Prop.  218. 
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maDy  others  with  the  declared  intention  of  the  parties  to  the  in- 
strument to  which  it  is  applied.  The  rule  as  to  legal  estates  has 
had  a  prescriptive  and  uncontrollable  authority ;  but  the  courts 
of  equity  have  not  considered  themselves  bound  to  an  implicit 
observance  of  it  in  respect  to  limitations  which  do  not  include  or 
carry  the  legal  estate.  In  marriage  articles,  for  instance,  where 
there  is  a  covenant  to  settle  an  estate  upon  A.  for  life,  and  the 
heirs  of  his  body,  the  courts  look  at  the  end  and  consideration 
of  the  settlement,  and  beyond  the  legal  operation  of  the  words; 
and  heirs  of  the  body  are  construed  to  be  words  of  purchase,  and 
an  estate  for  life  only  is  decreed  to  the  first  taker,  and  an  estate 
tail  to  his  eldest  son,  in  order  to  carry  marriage  articles  into  exe- 
cution by  way  of  strict  Fettlement  (a).  So,  also,  in  decreeing  the 
execution  of  executory  trusts,  the  court  of  chancery  has  departed 
from  what  would  be  the  legal  operation  of  the  words  limiting  the 

trust,  when  applied  to  legal  estates;  and  the  words 
[  *  219  ]  heirs  of  the  body  of  cestui  que  trust,  although  *  preceded 

by  a  limitation  for  life  to  the  cestui  que  trust,  are  con- 
strued to  be  words  of  purchase,  and  not  of  limitation  (b).  When 
the  testator  devises  the  legal  estate,  he  takes  upon  himself  to 
order  the  limitations,  and  the  rules  of  law  will  control  them.  But 
when  the  will  or  settlement  is  in  the  light  of  a  set  of  instructions 
merely  for  the  purpose  of  a  conveyance  to  be  made  by  the  direc- 
tions of  chancery,  a  court  of  equity  will  follow  the  instructions, 
and  execute  the  trust  in  conformity  to  the  intention  (c).  In 
Bagshaw  v.  Spencer  (d),  there  was  a  devise  to  trustees  in  fee,  in 
trust,  and  after  divers  limitations  in  trust,  then  to  B.  for  life,  re- 
mainder to  the  trustees  and  their  heirs,  during  his  life,  to  pre- 
serve contingent  remainders,  and  after  the  death  of  B.,  remairider 
to  the  heirs  of  his  body.  Lord  Hardwicke  decided,  that  this  was 
a  trust  in  equity,  and  that  B.  did  not  take  an  estate  tail  under  the 
will;  for  the  words  heirs  of  the  body  were  taken  to  be  words  of 
purchase  to  fulfil  the  manifest  intent.  This  decision  was  founded 

{a)  Trevor  v.  Trevor,  1  Eq.  Can.  Ahr.  387,  pi.  7.  Jones  v.  Langhton,  ihid. 
392,  pi.  2.  Streatfield  v.  Streatfield,  Cases  temp.  Talh.  17fi.  Honour  v.  Hon- 
our, 2  Vern.  658.  Bale  v.  Coleman,  1  P.  Win.  142.  Highway  v.  Bonner,  1 
Bro.  584. 

(6)  Feame  on  Remainders^  141. 

(c)  Yates,  J. ,  in  Perrin  v.  Blake,  Roberts  v.  Dixwell,  Sandys  v.  Dixwell, 
and  Pyott  v.  Dixwell,  1  WeaOs  Rep.  temp.  Hardw.  542.  Wood  v.  Burn  ham, 
6  Paige,  513. 

id)  1  Ves.  142.  2  Atlc.  Rrp.  34(>,  570.  1  Coll.  Jit  rid.  No.  15.  In  this  last 
work  the  case  is  very  fully  reported,  and  taken  from  an  original  MSS. 
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upon  a  most  elaborate  examination  of  the  cases,  and  a  train  of 
very  forcible  and  ingenious  reasoning.  But  it  has  not  been  able 
to  endure  the  scrutiny  of  subsequent  criticism.  There  is  a  settled 
distinction  between  trusts  executory,  and  trusts  executed.  In  the 
former  something  is  left  to  be  done,  some  conveyance  thereafter 
to  be  made;  and  where,  as  in  the  case  of  marriage  articles,  a  trust 
is  created  to  be  subsequently  carried  into  execution  (a).  This 
discrimination  Lord  Hardwicke  confounded  in  the  case  cited;  and 
he  endeavoured  to  establish  one  general  line  of  distinction  be- 
tween trusts  and  legal  estates,  in  order  to  avoid  the  force  of  the 
decision  of  the  K.  B.  in  Coulsonv.  Coulson  (6),  in  which 
the  rule  in  Shelley's  *  case,  had  been  emphatically  and  [  *  220  ] 
recently  enforced  in  a  similar  case.  The  decision  has 
been  severely  questioned,  and  permanently  o\erruled,  by  Lord 
Northington,  in  Wright  v.  Pearson  (c),  and  by  Lord  Thurlow, 
in  Jones  v.  Morgan  (d),  on  the  ground  that  the  case  before  Lord 
Hardwicke  was  not  the  case  of  an  executory  trust.  It  is  settled, 
that  the  same  construction  ought  to  be  put  Upon,  and  the  same 
rule  of  law  applied  to,  words  of  limitation,  in  cases  of  trusts,  and 
of  legal  estates,  except  where  the  limitations  were  imperfect,  and 
something  was  left  to  be  done  by  the  trustee,  or,  in  other  words, 
except  the  trust  was  executory,  and  not  a  trust  executed.  If  a 
limitation  in  trust  was  perfected,  and  declared  by  the  testator,  it 
receives  the  same  construction  as  an  estate  executed  (e). 

There  are  several  cases  in  which,  in  a  devise,  the  words  heirs, 
or  heirs  of  the  body,  have  been  taken  to  be  words  of  purchase,  and 
not  of  limitation,  in  opposition  to  the  rule  in  Shelley's  case. 
(L)  Where  no  estate  of  freehold  is  devised  to  the  ancestor,  or  he 
is  dead  at  the  time  of  the  devise:  In  that  case  the  heir  cannot 
take  by  descent,  when  the  ancestor  never  had  in  him  any  descen- 
dible estate.  It  is  the  same  thing  if  the  ancestor  takes  only  a 
chattel  interest  by  the  devise;  for  if  there  be  no  vested  estate  of 

(a)  Fearne  on  Remainders^  141,  175 — 181. 

{h)  2  Aik.  Rep.  246.     Sir.  Rep.  1125. 

(c)  1  Eden,  119.     Fearne  on  Remainders,  159 — 169. 

{d)  1  Bro.  206. 

{e)  In  Papillon  r.  Voice,  2  P.  Wm.  471,  Lord  King  very  clearly  illustrated 
the  distinction  between  executory  and  executed  trusts.  Where  the  devise 
was  of  lands  to  P>.  for  life,  with  remainder  to  trustees,  to  support  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  B.,  the  limitation  was  held 
to  be  an  estate  tail  in  B. ;  but  so  far  as  the  will  directed  lands  to  be  purchased, 
and  settled  in  the  same  way,  it  was  an  executoiy  estate,  or  trust,  and  the  in- 
tention was  to  govern,  and  not  the  rule  of  law. 
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freehold  interposed  between  the  term  of  the  ancestor  and  the  es- 
tate of  his  heirs,  the  latter  can  take  only  by  way  of  executory 
devise;  and  if  there  be  such  a  vested  estate,  the  contingent  re- 
mainder to  the  heir  is  supported  by  the  intermediate 
[*221J  *estate,  and  not  by  the  chattel  interest  of  the  ances- 
tor (a).  (2.)  Where  the  testator  annexes  words  of  ex- 
planation to  the  word  heirs,  as  to  the  heirs  of  A.  now  living, 
showing  thereby  that  he  meant  by  the  word  heirs,  a  mere  descriptio 
personarum,  or  specific  designation  of  certain  individuals  (6);  or 
where  the  testator  superadds  words  of  explanation,  or  fresh  words 
of  limitation,  and  a  new  inheritance  is  grafted  upon  the  heirs  to 
whom  he  gives  the  estate.  Thus  it  is  in  the  case  of  a  limitation 
to  A.  for  life,  or  for  life  only,  and  to  the  next  heir  male  of  his 
body,  and  the  heirs  male  of  such  heir  male;  and  in  the  case  of  a 
devise  of  gavel -kind  lands  to  A.,  and  the  heirs  of  her^body,  as 
well  female  as  male,  to  take  as  tenants  in  common.  In  such  cases, 
it  appears  that  the  testator  intended  the  heirs  to  be  the  root  of  a 
new  inheritance,  or  the  stock  of  a  new  descent,  and  the  denomi- 
nation of  heirs  of  the  body  was  merely  descriptive  of  the  persons 
who  were  intended  to  take  (c). 

The  great  difficulty  has  been,  to  settle  when  the  rule,  and  when 
the  intention,  in  opposition  to  the  rule,  shall  prevail.  We  have 
seen  the  effort  that  was  made  by  Lord  Hardwicke,  in  Bagshaiv  v. 
Spencer,  to  allow  the  rule  to  be  controlled  by  the  intention  of  the 

(a)  Sir  Thomas  Tippen's  case,  cited  in  1  P.  Wm.  359.     Co.  Litt  319,  b. 

[h)  Burchett  v.  Durdant,  2  Vent.  311.     Carth.  154,  S.  C. 

(c)  Archer's  case,  1  Co.  66.  Lisle  v.  Gray,  2  Lev.  223.  T.  Raym.  315,  S. 
C.  Luddington  v.  Kime,  1  Lord  Raym.  203.  Backhouse  v.  AVells.  1  Eg.  Cos. 
Ahr.  184,  pi.  27.  Doe  v.  Laming,  2  Burr.  Rep.  1100.  Mr.  Justice  Black- 
stone's  argument,  in  Perrin  v.  Blake,  Harg.  Law  IVacfs,  504,  505.  In  a  de- 
vise to  A.  and  to  Jiis  male  children,  and  their  heirs,  to  he  equally  divided  amongst 
them  and  their  heirs  forever.  Judge  Story  held,  after  a  critical  review  of  num- 
erous cases,  and  in  which  he  considered  Doe  v.  Laming  as  very  much  in 
point,  that  A.  took  a  life  estate,  with  a  contingent  remainder  in  fee  to  his 
children,  he  having  no  children  at  the  making  of  the  will.  Sisson  v.  Sea- 
bury,  1  Sumner,  235.  If  A.  gives  land  by  deed  to  B.  and  his  children,  and  to 
their  heirs,  the  father  of  all  the  children  takes  a  fee  jointly  by  force  of  the 
words  their  heirs.  Co.  Litt.  9,  a.  So,  Avhere  A.  devised  to  B.  for  life,  and 
then  to  C.  and  her  children,  and  their  heirs,  it  was  held,  that  C.  was  jointly 
seised  in  fee  with  the  children  as  joint-tenants.  Hatterley  v.  Jackson,  Str. 
1172.  In  such  cases  it  is  immaterial  whether  there  be  children  born  or  not 
born,  after  the  testator's  death,  and  it  is  no  objection  that  the  several  estates 
may  commence  at  different  times,  for  vested  estates  will,  in  such  cases,  open 
to  let  in  after-born  children  to  partake  e<iually  of  the  estate.  The  Master  of 
the  Rolls,  in  Stanley??.  Wife,  1  Cox's  Cases,'4'V2.  Strange,  supra.  Wild's 
case,  G  Co.  Ifi.  Dingley  v.  Dingley,  5  Mass.  Rep.  535.  Doe  v.  Provoost,  4 
Johns.  Rep.  01. 
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testator;  aud  in  the  great  case  of  Perrin  v.  Blake,  the  court  of 
K.  B.  made  the  rule  yield  to  the  testator's  manifest  intent,  even 
where  the  limitation  was  of  a  legal,  and  not  of  a  trust  estate. 

In  that  case  (a),  the  testator  declared  in  his  will  his  intent  and 
meaning  to  be,  that  none  of  his  children  should  sell  his  estate 
for  a  longer  time  than  their  lives;  and  to  that  "intent" 
he  *  devised  a  part  of  his  estate  to  his  son  John,  for  and  [  *  222  ] 
during  the  term  of  his  natural  life,  remainder  over  dur- 
ing his  life,  remainder  to  the  heirs  of  the  body  of  John,  with  re- 
mainders over.  The  question  was,  whether  the  son  took  an  es- 
tate for  life,  or  an  estate  tail,  under  the  will;  and  that  depended 
upon  the  further  question,  whether  the  words  heirs  of  the  body 
were,  as  used  in  ^that  will,  to  be  taken  to  be  words  of  purchase  to 
effect  the  manifest  intent  of  the  will,  or  words  of  limitation,  ac- 
cording to  the  rule  in  Shelley's  case.  A  majority  of  the  court 
decided  that  the  intent  was  to  prevail.  On  error  to  the  exchequer 
chamber,  the  judgment  of  the  K.  B.  was  reversed  by  a  large  ma- 
jority of  the  judges;  and  upon  a  further  writ  of  error  to  the  house 
of  lords  the  dispute  was  at  length  compromised,  and  a  non  pros. 
entered  on  the  writ  of  error  by  consent.  The  result  of  that 
famous  controversy  tended  to  confirm,  by  the  weight  of  judicial 
authority  at  Westminster  Hall,  the  iiTesistible  pre-eminence  of 
the  rule,  so  that  even  the  testator's  manifest  intent  could  not  con- 
trol the  legal  operation  of  the  word  heirs,  when  standing  for  the 
ordinary  line  of  succession  as  a  word  of  limitation,  and  render  it 
a  word  of  purchase.  If  the  term  heirs,  as  used  in  the  instru- 
ment, comprehended  the  whole  class  of  heirs,  and  they  became 
entitled,  on  the  death  of  the  ancestor,  to  the  estate,  in  the  same 
manner,  and  to  the  same  extent,  and  with  the  same  descendible 
qualities  as  if  the  grant  or  devise  had  been  simply  to  A.  and  his 
heirs,  then  the  word  heirs  is  a  word  of  limitation,  and  the  inten- 
tion will  not  control  the  legal  effect  of  the  word.  The  term  must 
be  used  as  a  mere  designation  of  one  or  more  individuals,  or  a 
new  import  given  to  it  by  superadded,  or  engrafted  words  of  limi- 
tation, varying  its  sense  and  operation,  in  order  to  make  it  a  word 
of  purchase  (6). 

(a)  1  Col.  JuvUl.  No.  10.     4  Burr.  Rep.  2579. 

(6)  The  case  of  Perrin  v.  Blake  vras  first  brought  into  discussion  before  the 
King's  Bench  in  17G9,  and  decided  there  in  February,  1770;  but  the  litiga- 
tion upon  that  will,  involving  merely  the  validity  of  a  widow's  jointure  of 
1000  pounds  a  year,  was  first  commenced  by  an  action  of  ejectment  in  the 
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[  *  223  ]  *  In  Perrin  v.  Blake,  the  judges  coosidered  the  inten- 
tion of  the  testator,  that  his  son  should  take  only  an 
estate  for  life,  to  be  manifest;  and  assuming  that  fact,  they  in- 
sisted, that  in  the  construction  of  wills  the  intention  was  always 
emphatically  regarded.  They  were  for  confining  the  rule  in 
Shelley's  case  within  its  exact  bounds,  especially  as  the  reason 
and  policy  of  the  rule  had  ceased;  and  they  relied  upon  a  series 
of  cases,  principally  in  chancery,  to  show  that  words  of  limita- 
tion had,  in  particular  cases,  and  in  deeds,  as  well  as  in  wills,  been 
held  to  be  words  of  purchase,  and  controlled  in  their  ordinary 
meaning,  by  superadding  explanatory  words  denoting  a  different 
species  of  heirs  to  have  been  intended  (a).  The  strongest  case 
in  favour  of  the  decision  was  Bagshaw  v.  Spemcer,  before  Lord 
Hardwicke,  in  1748;  and  the  most  difficult  one  to  surmount,  be- 
cause the  one  of  the  most  point  and  authority  against  the  inno- 
vation upon  the  rule,  was  Coulson  v.  Coulson,  before  the  K.  B.  in 
1744.  Lord  Mansfield  denied,  as  he  had  done  before  in  Doe  v. 
Laming,  that  there  was  any  solidity  in  the  distinction  between 
trusts  executed  and  trusts  executory;  and  he  held,  that  all  trusts 
were  executory,  because  a  trust  executed  was  within  the 
[  *  224  ]  statute  of  uses.  He  insisted,  also,  *that  there  was  no 
sense^in  the  distinction  between  the  trust  and  the  legral 
estate,  and  that  courts  of  equity,  as  well  as  courts  of  law,  were 
equally  bound  by  a  general  rule  of  law.  If  he  could  have  estab- 
lished these  principles,  he  would  have  brought  the  decision  in 
Bagshaw  v.  Spencer  to  bear  upon  the  case  with  unqualified  and 
imperative  force  (&). 

supreme  court  of  the  island  of  Jamaica,  as  far  back  as  the  year  1746;  and 
after  the  question  had  travelled,  in  two  ejectment  suits,  through  the  supreme 
court,  and  the  court  of  appeals  and  errors  in  Jamaica,  it  passed  the  Atlantic 
on  appeal  in  each  suit  to  the  king  in  council.  After  a  reversal  in  one  suit, 
a  new  ejectment  was  instituted  in  the  island  of  Jamaica;  and  it  passed 
through  the  court  of  appeals  and  errors  there,  and  back  again  to  the  king  in 
council;  and  then,  upon  recommendation,  the  question  was  hronght  before 
the  K.  B.,  as  already  stated.  The  final  termination  (by  mutual  consent)  of 
this  protracted  litigation,  was  in  1777,  after  an  exhausting  strife  of  upwards 
of  thirty  years.     See  Harfj.  Law  TracU,  489 — 493,  in  the  notes. 

(a)  Archer's  case,  1  Co.  66.  Waker  v.  Snowe,  Palm.  359.  Lisle  v.  Gray, 
2  Lev.  223;  and  these  two  last  cases  arose  upon  deeds.  Backhouse  v.  Wells, 
1  Eq.  Can.  Abr.  184.  Luddington  v.  Kime,  1  Loi'd  Baym.  203.  Bagshaw  v. 
Spencer,  1  CoU.  Jnrid.  No.  15. 

[h)  Lord  Mansfield's  opinion  does  not  appear,  upon  the  whole,  to  be  equal 
to  the  occasicm,  or  on  a  level  with  liis  fame.  It  is  not  to  be  compared,  in  re- 
search or  ability,  to  that  of  Lord  Hardwicke,  in  Bagshaw  v.  Spencer,  and 
some  of  his  reflections  had  a  sarcastic  allusion.  "  There  are,  and  have  been 
always,"  he  observed,   "  lawyers  of  a  different  bent  of  genius,  and  of  dif- 
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The  minds  of  the  court  were  well  prepared  for  such  a  decision, 
for  in  Doe  v.  Laming  (a),  which  arose  a  few  years 
*  before  in  the  K.  B.,  Lord  Mansfield  had  reasoned  upon  [  *  225  ] 
the  rule  and  authorities  in  the  same  way,  and  in  a  still 
more  elaborate  manner,  and  he  scrutinized  most  of  the  cases. 
The  doctrine  of  the  court  was,  that  the  rule  in  Shelley's  case  was 
to  be  adhered  to  as  a  rule  of  property,  in  all  cases  literally 
within  it;  but  when  circumstances  took  any  case  out  of  the  letter 
of  the  rule,  it  was  to  be  held  subservient  to  the  manifest  inten- 
tion, whether  the  limitation  was  created  by  deed  or  will. 

In  the  opinion  of  Mr.  Justice  Blackstone,  in  the  exchequer 
chamber,  upon  the  case  of  Perrin  w.  Blake  (6),  he  admitted  that 
the  rule  in  Shelley's  case  might  be  controlled  by  the  manifest  in- 
tent of  the  testator;  and  he  has  classified  and  given  a  very  clear 
and  comprehensive  summary  of  the  several  cases  which  have  cre- 
ated exceptions  to  the  operation  of  the  rule.  He  concurred  in 
principle  with  the  court  of  K.  B. ;  but  he  held,  that  in  the  case 
before  him  the  intent  was  not  sufficiently  clear  and  precise,  and, 
therefore,  he  was  for  reversing  the  judgment.  It  was  true  that 
the  testator  meant  that  his  son  should  only  take  a  life  estate;  but 
it  was  not  certain,  he  said,  that  the  testator  meant  that  the  heirs 
of  the  body  should  take  as  purchasers,  and,  consequently,  the 

ferent  course  of  education,  who  have  chosen  to  adhere  to  the  strict  letter  of 
the  hiw;  and  they  will  say  that  Shelley's  case  is  uncontrollable  authority, 
and  they  will  make  a  difference  between  trusts  and  legal  estates,  to  the  har- 
rassing  of  a  suitor."  Mr.  Justice  Yates,  who  dissented  from  the  opinion  of 
his  brethren  in  this  case,  and  in  whose  presence  these  words  were  pro- 
nounced, immediately  resigned  his  seat  as  a  judge,  and  was  transferred  to 
the  C.  B.  He  resigned,  says  Junius,  {Letter  to  Lord  Manfifichl,)  because, 
''after  years  of  ineffectual  resistance  to  the  pernicious  principles  introduced 
by  his  lordship,  and  uniformly  supported  by  his  humble  friends  upon  the 
bench,  he  determined  +o  quit  a  court  whose  proceedings  and  decisions  he 
could  neither  assent  to  with  honour,  nor  oppose  with  success."  But  all  this 
was  monstrous  exaggeration;  and  that  celebrated  and  still  unknown  author 
was,  in  this  instance,  so  far  overcome  by  the  malignitj'-  of  his  temper,  and 
the  bitterness  of  his  invective,  as  to  be  utterly  regardless  of  truth.  Mr.  Jus- 
tice Yates  had  been  associated  with  Lord  Mansfield  on  the  bench  from  Jan- 
uary, 1764,  to  February,  1770;  and  with  the  exception  of  this  case  of  Per- 
rin V.  Blak^,  and  the  great  case  of  Miller  v.  Taylor,  concerning  copyright, 
there  was  no  final  difference  of  opinion  in  the  court  in  any  case,  or  upon  any 
point  whatsoever.  Every  order,  rule,  judgment,  and  opinion,  until  the  de- 
cision of  the  latter  case,  in  April,  1761),  had  been  unanimous.  See  4  Burr. 
Rep.  2395,  2582.  It  was,  however,  greatly  to  the  credit  ot  Judge  Yate's 
abilities  as  a  lawyer,  that  in  both  of  these  cases  in  which  he  dissented  from 
the  decision  of  the  K.  B.,  and  on  very  nice  and  debatable  questions,  the  de- 
cision was  reversed  upon  error. 

(a)  2  Burr.  Rep.  1100. 

(6)  Uarg.  Law  Tracts,  A89. 
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rule  must  be  left  to  operate.  According  to  this  opinion,  two 
things  must  appear  upon  the  face  of  the  will:  (1.)  That  the  tes- 
tator meant  to  confine  the  first  taker  to  an  estate  for  his  life;  and 
(2.)  That  he  meant  to  effectuate  that  intent  by  some  clear  and  in- 
telligent expression  of  a  design  to  have  the  heirs  of  his  son  take 
by  purchase,  and  not  by  descent.  This  opinion  has  been  much 
admired,  as  containing  incontestable  evidence  of  the  skill  and 
talents  of  its  great  author.  But  the  premises  and  the  conclusion 
do  not  appear  to  be  very  consistent.  The  argument  admits,  that 
the  intention  of  the  testator  will  control  the  rule;  and  it  would 

seem  then  naturally  to  follow,  that  when  the  testator  ex- 
[  *  226  ]  plicitly  declared  that  the  son  was  not  to  have  a  *  power 

to  sell  and  dispose  of  the  estate  for  a  longer  time  than 
his  life,  and  to  that  intent  gave  him  a  life  estate,  with  an  inter- 
vening contingent  remainder,  and  then  with  remainder  to  the 
heirs  of  his  body,  that  the  words,  heirs  of  the  body,  were  not  in- 
tended to  operate  to  the  destruction  of  that  intent,  so  as  to  give 
the  son  a  fee  with  the  power  to  sell.  The  presumption  that  those 
tecbnical  words  were  intended  to  be  used  in  a  technical  sense, 
was  certainly  rebutted,  when  that  technical  sense  would  inevita- 
bly destroy  the  testator's  declared  intent,  and  confer  upon  the 
son,  by  the  magical  operation  of  attraction  and  merger,  an  estate 
tail,  which  the  testator  never  intended. 

The  decision  in  Perrin  v.  Blake  has  called  forth  a  series  of 
essays  upon  the  rule  in  Shelley's  case,  which  have  been  distin- 
guished for  labourious  learning,  great  talents,  and  free  and  lib- 
eral investigation.  Mr.  Hargrave,  in  his  observations  on  the  rule, 
is  for  giving  it  a  moat  absolute  and  peremptory  obligation.  He 
considered  that  the  rule  was  beyond  the  control  of  intention  when 
a  fit  case  for  its  application  existed.  It  was  a  conclusion  of  law 
of  irresistible  efficacy,  when  the  testator  did  not  use  the  word 
heirs,  or  heirs  of  the  body,  in  a  special  or  restrictive  sense,  for  any 
particular  person  or  persons  who  should  be  the  heir  of  the  tenant 
for  life  at  his  death,  and  in  that  instance,  inaptly  denominated 
heir,  and  when  he  did  not  intend  to  break  in  upon,  and  disturb 
the  line  of  descent  from  the  ancestor,  but  used  the  word  heirs  as 
nomen  collectivum,  for  the  whole  line  of  inheritable  blood.  It  is 
not,  nor  ought  to  be,  in  the  power  of  a  grantor  or  testator,  to  pre- 
scribe a  different  qualification  to  heirs  from  what  the  law  pre- 
scribes, when  they  are  to  take  in  their  character  of  heirs;  and  the 
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rule,  in  its  wisdom  and  policy,  did  not  intend  to  leave  it  to  par- 
ties to  decide  what  should  be  a  descent,  and  what  should  be  a 
purchase.  The  rule  is  absolute,  (and  this  was  the  doctrine  of 
Lord  Thurlow,  in  Jones  v.  Morgan  (a)  ),  that  whoever 
takes  in  the  character  of  heir,  must  take  in  the  *  quality  [  *  227  ] 
of  heir.  All  the  efforts  of  the  party  to  change  the  qual- 
ification, while  he  admits  the  character  of  heirs,  by  saying  that 
they  shall  take  as  purchasers,  or  otherwise,  are  fruitless,  and  of 
no  avail.  The  rule  in  Shelley's  case,  if  applied  to  real  property, 
enlarges  the  estate  for  life  into  an  inheritance,  and  gives  to  the 
tenant  for  life  the  capacity  of  a  tenant  in  fee,  by  which  he  can  de- 
feat the  entail  or  strict  settlement  intended  by  the  party.  If  the 
rule  be  applied  to  personal  property,  it  makes  the  tenant  for  life 
absolute  owner,  instead  of  being  a  mere  usufructuary,  without  any 
power  over  the  property  beyond  the  enjoyment  of  it  for  his  life. 

Mr.  Fearne's  essay,  on  the  ruie  in  Shelley's  case,  is  in  every 
view  a  spirited  and  masterly  production;  and  it  is  confessedly  the 
groundwork  of  Mr.  Preston's  complicated  analysis,  and  long  and 
painful,  but  thorough  discussion  of  the  rule  (6).  All  the  great 
property  lawyers  justly  insist  upon  the  necessity  and  importance 
of  stable  rules;  and  they  deplore  the  perplexity,  strife,  litigation, 
and  distress,  which  result  from  the  pursuit  of  loose  and  conjec- 
tural intentions,  brought  forward  to  counteract  the  settled  and 
determinate  meaning  of  technical  expressions  (c).  It  is  now 
generally  admitted,  that  the  decision  in  Perrin  v.  Blake  was 
directly  contrary  to  the  stream  of  former  authorities  on  the  same 
subject;  and  in  Mr.  Fearne's  view  of  the  case  (d),  convenience 
and  policy  equally  dictate  an  adherence  to  the  old  and  established 
doctrine. 

Since  the  termination  of  the  case  of  Perrin  v.  Blake,   Lord 
Thurlow  came  out  a  decided  champion  for  the  rule;  and  he  held, 
in    Jones    \.  Morgan    (e),   that  a    devise    to    trustees, 
*  to  stand  seised  to  the  use  of  A.  for  life,  and  after  his  [  *  228  ] 
death,  to  the  use  of  the  heirs  male  of  his  body,  severally, 

(rt)  1  Bro.  206. 

(6)  My  objection  to  the  work  of  Mr.  Preston  is,  that  he  has  analyzed,  and 
divided,  and  subdivided  the  subject,  already  sufficiently  intricate,  until  he 
has  involved  it  still  deeper  in  "  involutions  wild." 

(c)  Mantica,  a  civilian,  wrote  a  learned  treatise,  de  conjucturis  uWmarum 
voluntatum;  and  Sir  William  Blackstone  hoped  never  to  see  such  a  title  in 
the  English  law. 

(d)  Fearne  on  Remainders,  223.  (e)  1  Bro.  206. 
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successively,  and  in  remainder,  created  an  estate  tail  in  A.  This 
was  repugnant  to  the  doctrine  in  Bagshaw  v.  Spencer,  for  here, 
as  in  that  case,  was  a  trust  estate.  So,  the  case  of  Hodgson  v. 
Ambrose  ,  a),  falling  literally  within  the  purview  of  that  of  Coul- 
son  V.  Coulson,  received  from  the  K.  B.  the  same  determination; 
and  Mr.  Justice  Buller  observed,  that  if  the  testator  made  use  of 
technical  words  only,  the  courts  were  bound  to  understand  them 
in  the  legal  sense.  But  if  he  used  other  words,  manifestly  indi- 
cating what  his  intention  was,  and  that  he  did  not  mean  what  the 
technical  words  imported,  the  intention  must  prevail,  if  consistent 
with  the  rules  of  law.  That  qualification  applies  only  to  the  na- 
ture and  operation  of  the  estate  devised,  and  not  to  the  construc- 
tion of  the  words.  A  man  is  not  to  be  permitted  by  will  to  coun- 
teract the  rules  of  law,  and  change  the  nature  of  property;  and, 
therefore,  he  cannot  create  a  perpetuity,  or  put  the  freehold  in 
abeyance,  or  make  a  chattel  descendible  to  heirs,  or  destroy  the 
power  of  alienation  by  a  tenant  in  fee,  or  in  tail.  In  Doe  v. 
Smith  (6),  Lord  Kenyon  took  a  distinction  between  a  general 
and  a  secondary  intention  in  a  will,  and  he  held,  that  Ihe  latter 
must  give  way  when  they  interfered.  If,  therefore,  the  testator 
intended  that  the  first  taker  should  take  only  an  estate  for  life, 
and  that  his  issue  should  take  as  purchasers,  yet,  if  he  intended 
that  the  estate  should  descend  in  the  line  of  hereditary  succes- 
sion, the  general  intent  prevails,  and  the  word  issue  is  a  word 
of  limitation.  To  conclude:  the  rule  in  Shelley's  case  survived 
all  the  rude  assaults  which  it  received  in  the  controversy  under 
Perrin  v.  Blake;  and  it  has  continued  down  to  the  present  time 
in  full  vigour,  with  commanding  authority,  and  with  its  roots 
struck  immovably  deep  in  the  foundations  of  the  English  law. 

All  the  modern  cases  contain  one  uniform  language, 
[  *  229  ]  and  declare  that  the  words,  heirs  of  the  body,  *  whether 

in  deeds  or  wills,  are  construed  as  words  of  limitation, 
unless  it  clearly  and  unequivocally  appears,  that  they  were  used 
to  designate  certain  individuals  answering  the  description  of 
heirs  at  the  death  of  the  party  (c). 

{o)  Doug.  Rep.  337. 

(6)  7  Term.  Rep.  r)31. 

(c)  Doe  j;.  Colyear,  1 1  Easfs  Rep.  548.  Doe  v.  Jesson,  2  Pligh.  2.  Doe  r. 
Harvey,  4  Bamw.  &  Orens.  (510,  But  now,  by  the  statute  of  3  and  A  Wni. 
IV.,  c.  106,  it  is  declared,  that  wlien  lands  are  devised  to  the  heir,  he  takes 
emdeinsee  and  not  by  descent:  and  a  limitation  by  deed  to  the  grantor  or 
his  heirs  creates  a  new  estate  by  purclume.  And  when  any  person  takes  by 
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The  rule  in  Shelley's  case  has  been  received  and  adopted,  in 
these  United  States,  as  part  of  the  system  of  the  common  law. 
In  South  Carolina  the  rule  was  early  acknowledged  (a);  and,  in 
a  reaent  case,  after  a  long  controversy,  and  conflicting  decisions, 
•the  court  of  appeals,  upon  great  consideration,  decided  a  case 
upon  the  basis  of  the  authority  of  the  rule  in  Shelley's  case  (6). 
It  is  assumed  to  be  the  rule  in  North  Carolina,  both  in  respect  to 
lands  and  chattels,  though  it  was  properly  admitted  not  to  operate, 
where  the  estate  limited  to  the  ancestor,  and  the  estate  limited  to 
the  heirs  of  his  body,  were  of  different  natures  and  could  not 
unite;  as  if  the  first  limitation  was  of  a  trust  estate,  and  the  sub- 
sequent limitation  passed  the  real  estate,  the  remainder  over 
would  go  to  the  persons  designated,  in  the  character  of  pur- 
chasers (c).  The  rule  was  also  fully  admitted  as  a  binding 
authority,  in  Virginia,  in  the  case  of  Roy  v.  Garnett  (d),  though 
it  was  allowed  to  be  under  the  control  of  the  testator's  intention; 
and  in  Maryland  it  has  received  the  clearest  elucidation,  and  the 
most  unqualified  support.  In  Home  v.  Lyeth  (e),  the  rule,  under 
all  its  modifications  and  exceptions,  was  learnedly  and  accurately 
expounded.  In  that  case,  a  devise  of  a  term  for  ninety-nine  years 
to  A,,  during  her  natural  life,  and,  after  her  death,  to  her  heirs, 
was  held  to  pass  to  A.  the  entire  interest  in  the  term.  It  was  ad- 
mitted by  Ch.  J.  Dorsey,  that  if  it  had  been  a  devise  of  an  estate 
of  inheritance,  the  remainder  would  have  been  immediately  exe- 
cuted in  the  ancestor,  and  he  would  have  been  seised  of  an  estate 
in  fee.     The  word  heirs,  when  used  alone,  without  explanation, 

purchase  or  will,  under  a  limitation  to  the  heirs  or  the  heirs  of  the  body  of 
the  ancestor,  the  descent  is  to  be  traced  as  if  such  ancestor  had  been  the 
purchaser. 

(a)  Dott  V.  Cunnington,  1  Bay,  453. 

(&)  Carr  v.  Porter,  1  M' Cord's  Ch.  Rep.  60.  Since  the  last  edition  of  these 
commentaries,  the  rule  in  Shelley  s  case  has  been  declared  to  be  the  law  of 
the  land  in  the  State  of  Tennessee,  in  the  case  of  Polk  ?;.  Faris,  9  Ycrf/er,  209, 
after  a  profound,  able,  and  spirited  discussion  in  the  supreme  court  of  that 
state.  It  was  declared,  by  Judge  Reese,  to  be  a  settled  principle  of  the  com- 
mon law;  and  that  whatever  might  have  been  the  original  policy  of  the  rule, 
it  was,  as  a  rule  of  property,  not  inconsistent  with  the  genius  of  our  institu- 
tions, or  with  the  liberal  and  commercial  spirit  of  the  age.  It  checked  the 
disix)sition  to  lock  up  property  and  render  it  inalienable.  The  rule  was  con- 
sidered as  equally  applicable  to  deeds  and  wills  of  personal  property,  and 
on  the  acknowledged  principle  that  where  the  words  would  create  an  estate 
tail  in  real  property,  they  would  vest  the  entire  and  absolute  property  in 
chattels. 

(c)  Payne  v.  Sale,  3  Batik's  Rep.  455. 

{(l)  2  Wash.  Rep.  9. 

(e)  4  JIarr.  &  Johns.  Rep.  431. 
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is  always  a  word  of  limitatioD,  and  not  of  purchase,  and  no  pre- 
sumed intention  will  control  its  legal  operation.  Even  super- 
added words  of  limitation,  engrafted  on  the  first  limitation,  would 
no<-  alter  the  rule,  unless  they  went  to  alter,  abridge,  or  qualify 
the  words,  and  to  establish  a  new  succession,  inconsistent  with 
the  descent  pointed  out  by  the  first  words,  so  as 
[  *  230  ]  *  to  make  the  next  heir  the  terminus,  or  stock  by  refer- 
ence to  whom. the  future  succession  was  to  be  regulated. 
To  change  the  term  into  a  word  of  purchase,  the  heirs  must  not 
be  able  to  take  as  heirs,  by  reason  of  a  distributive  direction  in- 
compatible with  the  ordinary  course  of  descent,  or  the  limitation 
must  be  directed  to  the  then  presumptive  heirs  of  the  person  on 
whom  the  estate  for  life  is  limited.  This  correct  view  of  the 
rule  of  law  admitted  the  acknowledged  exceptions  to  the  rule  in 
the  case  of  limitations  in  marriage  articles,  and  of  executory 
trusts,  and  also  where  the  ancestor  takes  a  trust  or  equitable  es- 
tate, and  the  heir  the  legal  estate,  or  an  executed  use;  and,  as- 
suming the  rule  to  have  been  introduced  on  feudal  principles, 
"  yet,  to  disregard  rules  of  interpretation  sanctioned  by  a  succes- 
sion of  ages,  and  by  the  decisions  of  the  most  enlightened  judges, 
under  pretence  that  the  reason  of  the  rule  no  longer  exists,  or 
that  the  rule  itself  is  unreasonable,  would  not  only  prostrate  the 
great  landmarks  of  property,  but  would  introduce  a  latitude  of 
construction,  boundless  in  its  range,  and  pernicious  in  its  con- 
sequences." 

It  was  further  declared  in  the  same  ease,  that  the  rule  in  Shel- 
ley's case  applied  to  leasehold  estates,  as  well  as  to  estates  of  in- 
heritance; and  that  in  the  bequest  of  chattels,  a  gift  to  A.  for  life, 
with  remainder  to.  his  heirs,  or  to  the  heirs  of  his  body,  would 
carry  the  entire  interest.  The  word  issue,  in  grants,  was  exclus- 
ively a  word  of  purchase;  and  in  devises  of  real  estate  it  often 
means  children,  and  is  then  a  word  of  purchase,  though  it  may  be 
used  either  as  a  word  of  limitation  or  of  purchase.  Afterwards,  in 
Lyles  V.  Digge  (a),  the  rule  was  recognized  as  equally  applicable 
to  limitations  in  wills,  and  conveyances  by  deed;  and  a  case  w«s 
withdrawn  from  its  operation  on  the  acknowledged  exception,  in 
the  instance  where  the  testator  shows  a  manifest  intent  to  give 
the  first  taker  only  an  estate  for  life,  by  using  superadded  words 

(a)  6  Harr.  i&  Johns.  Rep.  364. 
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of  explanation  and  limitation,  *in  the  selection  of  sons   [  *23]  ] 
of  the  first  taker  in  succession,  and  the  heirs  of  their 
bodies  successively,  and  making  those  sons  evidently  the  stock  of 
a  new  line  of  descent. 

In  Pennsylvania,  in  the  case  of  James'  claim  (a),  the  rule  was 
recognized  in  a  decided  manner;  and  the  word  issiie^  in  a  case  of 
a  devise  of  an  estate  of  inheritance  to  A.  for  life,  remainder  to  his 
lawful  issue,  was  held  to  be  a  word  of  limitation,  and  that  A.  con- 
sequently took  an  estate  tail.  Afterwards,  in  Findlay  v.  Riddle  (&), 
there  was  a  devise  to  A.  for  life,  and  if  he  died,  leaving  lawful 
issue,  to  his  heirs  as  tenants  in  common,  and  their  respective  heirs 
and  assigns;  and  the  court,  under  the  circumstances,  in  further- 
ance of  the  intent,  held  the  words  of  limitation  to  be  words  of 
purchase,  and  that  A.  took  only  an  estate  for  life,  with  a  contin- 
gent remainder  to  his  heirs.  The  English  doctrine  on  the  sub- 
ject of  Shelley's  rule,  with  all  its  refinements  and  distinctions, 
was  fully  admitted,  but  with  an  evident  leaning  towards  the  doc- 
trine of  the  K.  B.  in  Perrin  v.  Blake,  in  favour  of  the  manifest 
intent  of  the  testator.  The  English  rule  was  entirely  recognized, 
in  Connecticut,  in  the  case  of  Bishop  v.  Selleck  (c).  This  was 
in  1804,  but  the  rule  has  since  been  abrogated  by  statute  (d); 
and,  in  Massachusetts,  by  statute,  in  the  year  1791,  the  rule  was 
abolished,  as  to  wills,  by  a  provision  declaring,  that  "  a  devise  to 
a  person  for  life,  and  after  bis  death  to  his  children,  or  heirs,  or 
right  heirs,  in  fee,  shall  vest  an  estate  for  life  only  in  such  devi- 
see, and  a  remainder  in  fee  in  his  children,"  &c.  It  is  to  be  in- 
ferred, that  the  rule  in  Shelley's  case  exists  in  that  state  in  full 
force  as  to  deeds  (e).^^ 

(a)  1  Dallas'  Rep.  47. 

(h)  3  Bitmy^s  Rep.  139.  The  rule  in  Shelley's  case  is  declared  to  be  the 
rule  in  Ohio,  5  Hummond.,  465,  M'Feely  v.  ^loore. 

(c)  1  Day's  Rep.  299. 

{d)  5  Conn.  Rep.  100.  Slatules  of  Connecticut,  1821,  p.  301.  Ibid.  1838,  p. 
389.  The  Connecticut  statute  declares  that  all  p;rants  or  devises  of  an  estate 
in  lands,  to  any  person  for,  life,  and  then  to  his  heirs,  shall  be  only  an  estate 
for  life  in  the  grantee  or  devisee. 

(c)  In  New  Jersey,  by  the  statute  of  1820,  in  the  case  of  a  devise  to  A.  for 
life,  Avith  remainder  to^his  heirs,  or  to  the  heirs  of  his  body,  the  life  estate 
is  good,  but  after  its  determination,  the  lands  go  to  the  children  or  heirs  of 
such  devisee  as  tenants  in  common,  in  fee.  Xeic  Jersey  Revised  Lairs,  774. 
Elmer's  Digest,  130.  The  3Iassachusetts  Revised  Statutes,  of  1835,  have  adopted 
the  same  rule,  and  ap])lied  it  eijually  to  lands  so  given  by  deed  or  will. 

''  In  regard  to  the  rule  in  Shelley's  Case,  Gibson,  C.  J.,  in  Hileman  v.  Bon- 
slangh.  1:5  Pa.  St.  344,  said,  "Though  of  feudal  origin,  it  is  not  a  relic  of 
barbarism,  or  a  part  of  the  rubbish  of  the  dark  ages.     It  is  part  of  a  system, 
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In  New  York,  the  rale,  according  to  the  English  view  of  it,  wci 
considered,  in  the  case  of  Brant  v.  Gelston  (a),  to  be 
[  *  232]  *of  binding  authority;  and  so  it  continued  to  be  until 
the  revisers  lately  recommended  its  abolition,  as  being  a 
rule  ''  purely  arbitrary  and  technical,"  and  calculated  to  defeat 
the  intentions  of  those  who  are  ignorant  of  technical  language  (6). 
The  Neiv  York  Revised  Statutes  (c),  have  accordingly  declared, 
that  "  where  a  remainder  shall  be  limited  to  the  heirs,  or  heirs  of 
the  body  of  a  person,  to  whom  a  life  estate  in  the  same  premises 
shall  be  given,  the  persons  who,  on  the  termination  of  the  life  es- 
tate, shall  be  the  heirs,  or  heirs  of  the  body  of  such  tenant  for  life, 
shall  be  entitled  to  take  as  purchasers,  by  virtue  of  the  remainder 
so  limited  to  them."  The  abolition  of  the  rule  applies  equally  to 
deeds  and  wills;  and  in  its  practical  operation,  it  will,  in  cases 
where  the  rule  would  otherwise  have  applied,  change  estates  in 
fee  into  contingent  remainders;  and  it  will  tie  up  property  from 
alienation  during  the  life  of  the  first  taker,  and  the  minority  of 
his  heirs.  But  this,  it  may  perhaps  be  presumed,  was  the  actual 
intention  of  the  party,  in  every  case  in  which  he  creates  an  ex- 
press estate  for  life  in  the  hrst  taker,  for  otherwise  he  would  not 
have  so  limited  it.  It  is  just  to  allow  individuals  the  liberty  to 
make  strict  settlements  of  their  property  in  their  own  discretion, 
provided  there  be  nothing  in  such  dispositions  of  it  affecting  the 
rights  of  others,  nor  inconsistent  with  public  policy,  or  the  settled 
principles  of  law.  But  this  liberty  of  modifying  at  pleasure  the 
transmission  of  property,  is  in  many  respects  controlled,  as  in  the 
instance  of  a  devise  to  a  charity,  or  to  aliens,  or  as  to  the  creation 
of  estates  tail;  and  the  rule  in  Shelley's  case  only  operated  as  a 
check  of  the  same  kind,  and  to  a  very  moderate  degree.     Under 

(a)  2  Johns.  Caa.  384. 

(/;)  In  Kiugbland  v.  Rapelye,  decided  by  the  Vice-Chancellor,  in  the  city 
of  New  York,  (1834,)  upon  a  will  made  prior  to  the  operation  of  the  revised 
statutes,  the  rule  in  Shelley's  case  was  recognized,  and  strictly  applied  and 
enforced. 

(c)  Vol.  i.  725,  sec.  28. 


an  artificial  one,  it  is  true,  but  still  a  system,  and  a  complete  one.  It  hap- 
pily falls  in  with  the  current  of  our  policy.  By  turning  a  limitation  for  life, 
with  remainder  to  the  heirs  of  the  body,  into  an  estate  tail,  it  is  the  hand- 
maid, not  only  ot  Taltrum's  case,  but  of  our  statute  for  barring  entails  by  a 
deed  acknowledged  in  court,  and  where  the  limitation  is  to  heire  generally, 
it  <;ut«  off  what  would  otherwise  be  a  contingent  remainder,  destructible  only 
by  a  common  recovery."  See,  also,  Carter  v.  McMichael,  10  S.  &  K.  429; 
kleppner  v.  Laverty,  70  Pa.  St.  73. 
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the  existence  of  the  rule,  land  might  be  bound  up  from  circula- 
tion for  a  life,  and  twenty -one  years  afterwards,  only  the  settlor 
was  required  to  use  a  little  more  explicit ness  of  intention,  and  a 
more  specific  provision.  The  abolition  of  the  rule  facilitates  such 
settlements,  though  it  does  not  enlarge  the  individual 
capacity  to  make  them;  and  it  is  a  question  for  *expe-  [  *  283  ] 
rience  to  decide,  whether  this  attainable  advantage  will 
overbalance  the  inconvenience  of  increasing  fetters  upon  aliena- 
tion, and  shaking  confidence  in  law,  by  such  an  entire  and  com- 
plete renunciation  of  a  settled  rule  of  property,  memorable  for 
its  antiquity,  and  for  the  patient  cultivation  and  discipline  which 
it  has  received  (a).^^ 

V.   Of  the  particular  estate. 

There  must  be  a  particular  estate  to  precede  a  remainder,  for 
it  necessarily  implies,  that  a  part  of  the  estate  has  been  already 
carved  out  of  it,  and  vested  in  immediate  possession  in  some  other 
person.     The  particular  estate  must  be  valid  in  law,  and  formed 

(a)  The  judicial  scholar,  on  whom  his  great  master,  Coke,  has  bestowed 
some  portion  of  the  "  gladsome  light  of  jurisprudence,"  will  scarcely  be  able 
to  withhold  an  involuntary  sigh,  as  he  casts  a  retrospective  glance  over  the 
piles  of  learning,  devoted  to  destruction  by  an  edict  as  sweeping  and  unre- 
lenting as  the  torch  of  Omar.  He  must  bid  adieu  tor  ever  to  the  renowned 
discussions  in  Shelley's  case,  which  were  so  vehement  and  so  protracted  as 
to  arouse  the  sceptre  of  the  haughty  Elizabeth.  He  may  equally  take  leave 
of  the  multiplied  specimens  of  profound  logic,  skilful  criticism,  and  refined 
distinctions,  which  pervade  the  varied  cases  in  law  and  equity,  from  those 
of  Shdley  and  Archer,  down  to  the  direct  collision  between  the  courts  of  law 
and  equity,  in  the  time  of  Lord  Hardwicke.  He  will  have  no  more  concern 
with  the  powerful  and  animated  discussions  in  Perrin  v.  Blake,  which 
awakened  all  that  was  noble  and  illustrious  in  talent  and  endowment, 
through  every  precinct  ol  Westminster  Hall.  He  will  have  occasion  no 
longer,  in  pursuit  of  the  learning  of  that  case,  to  tread  the  clear  and  bright 
paths  illuminated  by  Sir  William  Blackstone's  illustrations,  or  to  study  and 
admire  the  spirited  and  ingenious  dissertation  of  Hargrave,  the  comprehen- 
sive and  profound  disquisition  of  Fearne,  the  acute  and  analytical  essay  of 
Preston,  the  neat  and  orderly  abridgment  of  Cruise,  and  the  severe  and 
piercing  criticisms  of  Reeve.  What  I  have,  therefore,  written  on  this  sub- 
ject, may  be  considered,  so  far  as  my  native  state  is  concerned,  as  a  humble 
moiuiment  to  the  memory  of  departed  learning. 

'••  The  question  as  to  the  origin,  or  true  grounds,  of  the  rule  in  Shelley's 
case,  has  given  rise  to  much  speculation.  Considering  that,  at  the  time  when 
the  rule  arose,  tenure  was  the  mainstay  of  our  political  constitution,  and  that 
the  preservation  of  the  fruits  of  tenure  was  notoriously  a  principal  aim  of  the 
law,  and  that  settlements  giving  an  estate  for  life  to  the  ancestor  with  a  re- 
mainder to  the  heir,  if  they  had  been  permitted  to  take  effect  by  way  of  re- 
mainder, would  have  enabled  a  family  to  enjoy  all  the  advantages  of  a  de- 
scent, while  evading  the  feudal  burdens  by  which  a  descent  was  accompanied, 
the  opinion  seems  to  be  more  than  plausible  that  the  true  origin  of  the  rule 
is  to  be  found  in  the  policy  of  feudalism. 
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at  the  same  time,  and  by  the  same  instrument,  with  the 
[  *  234  ]  remainder  (a).     The  latter  cannot  *be  created  for  a 

future  time,  without  an  intervening  estate  to  support  it. 
If  it  be  an  estate  of  freehold,  it  must  take  effect  presently,  either 
in  possession  or  remainder;  for,  at  common  law,  no  estate  of 
freehold  could  pass  without  livery  of  "seisin,  which  must  operate 
either  immediately,  or  not  at  all.  "  If  a  man,"  said  Lord  Coke,  (6), 
"  makes  a  lease  for  life,  to  begin  at  a  day  to  come,  he  cannot  make 
•present  livery  to  a  future  estate,  and,  therefore,  in  that  case,  noth- 
ing passeth."  Though  a  term  of  years  may  be  granted  to  com- 
mence infuturo,  an  estate  bt  freehold,  limited  on  such  future  in- 
terest, would  be  void.  When,  therefore,  a  freehold  remainder  is 
intended  to  be  created  and  vested,  it  is  necessary  to  create  a  pre- 
vious particular  estate  to  subsist  in  the  mean  time,  and  to  deliver 
immediate  possession  of  it,  which  is  construed  to  be  giving  pos 
session  also  to  him  in  remainder,  since  the  particular  estate,  and 
the  remainder,  constitute  one  and  the  same  estate  in  law.  The 
remainder-man  is  seised  of  his  remainder  at  the  the  same  time 
that  the  tenant  of  the  particular  estate  is  possessed  of  his  estate  (c). 
It  was  necessary  to  make  livery  of  seisin  on  the  particular  estate, 
even  though  that  particular  estate  was  a  chattel  interest,  as  a 
term  for  years,  provided  a  freehold  vested  remainder  was  to  be 
created.  In  no  other  way  could  a  freehold  in  remainder  be  cre- 
ated at  common  law.  It  could  not  be  made  directly  to  the  per- 
son in  remainder  without  destroying  the  estate  of  the  lessee  for 
years;  and  livery  to  the  particular  tenant  enures  to  the  benefit  of 
the  remainder-man,  as  the  particular  estate  and  the  remainder 
are  but  one  estate  (d).     It  follows,  from  these  principles,  that  an 

(a)  Plowd.  25,  a.  Doctor  &  Student,  dial.  2,  c.  20.  Moore  v.  Parker,  4  Mod. 
Rep.  316. 

(6)  Barwick's  case,  5  Co.  94,  b. 

(c)  2  BlackH.  Com.  166. 

(d)  Litt.  sec.  60.  Co.  Litt.  ibid.  Co.  Lift.  217,  a.  Plowd.  25.  The  refine- 
ments anciently  adopted  upon  this  rule  were  very  subtle  and  technical. 
Thus,  to  use  the  illustrations  made  by  one  of  the  sergeants  in  the  case  from 
Plowden,  if  a  lease  be  made  to  A.  for  years,  and  the  lessor  afterwards  con- 
firms the  estate  for  years,  with  remainder  over  in  fee,  the  remainder  is  void, 
because  the  estate  for  years  was  created  ])efore,  and  not  at  the  time  of,  the 
confirmation  and  the  remainder.  And  if  the  leasor  disseise  his  tenant  for 
life,  and  then  grants  him  a  new  lease,  with  remainder  over  in  fee,  the  re- 
mainder is  void,  because  the  tenant  for  life  is  remitted  to  his  first  estate.  So, 
if  the  heir  endows  the  widow  with  remaindor  over  in  fee,  the  remainder  is 
void,  though  livery  of  seisin  be  made  to  the  widow,  ])ecause  the  doAver  has 
relation  hack  to  the  death  of  the  husband,  and  therefore  the  remainder  was 
not  coeval  with  it  in  point  of  time.     To  destroy  an  estate  by  the  operation  of 
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estate  *  at  will  cannot  support  a  remainder;  for,  livery  [*  235  J 
to  the  tenant  at  will,  and  the  limitation  over,  would  either 
of  them  determine  the  will  (a). 

If  the  particular  estate  be  void  in  its  creation,  or  be  defeated 
afterwards,  the  remainder,  created  by  a  conveyance  at  common 
law  and  resting  upon  the  same  title,  will  be  defeated  also,  as  be- 
ing, in  such  a  case,  a  freehold  commencing  in  futuro}'  The  per- 
son in  remainder  cannot  take  advantage  of  conditions  annexed  to 
the  preceding  estate.  If,  therefore,  an  estate  for  life  He  upon 
condition,  and  the  grantor  enters  for  breach  of  the  condition,  and 
avoids  the  estate,  the  remainder  over,  as  we  have  already  seen  (6), 
will  be  defeated,  because  the  entry  defeats  the  livery  made  to  the 
first  lessee  or  feofiPee  on  the  creation  of  the  original  estate,  and 
the  grantor  is  in  of  his  old  estate  (c).  But  if  a  vested  remainder 
rests  upon  good  title,  and  not  upon  the  defeasible  title  of  the  par- 
ticular estate,  it  will  remain,  though  the  particular  estate  be  de- 
feated; as  in  the  case  put  by  Coke,  of  a  lease  to  an  infant  for  life, 
remainder  to  B.  in  fee,  though  the  infant  disagrees  to  the  estate 
for  life  when  he  comes  of  age,  yet  the  remainder  shall 
stand;  for  it  did  *not  depend  upon  the  same  title  with  [.*236] 
the  particular  estate,  and  it  was  once  vested  by  a  good 
title  (d).  In  Doe  v.  Brabant  (e).  Lord  Thurlow  declared  the  old 
rule  of  law  to  be,  that  where  there  was  a  particular  estate  created, 
with  a  remainder  over,  and  the  first  estate  is  void,  as  if  made  to 
a  person  incapable  of  taking,  the  remainder-man  will  take  imme- 
diately, as  if  it  were  an  original  estate.  The  observation  can  only 
be  correct  as  to  uses  and  devises,  for,  in  conveyances  at  common 
law,  and  not  to  uses,  the  rule  is  clearly  otherwise;  and  it  is  re- 
pugnant to  the  general  principle,  that  a  remainder  cannot  be  cre- 
ated without  a  particular  estate  to  precede  it  in  its  creation.  The 

such  legal  fictious,  is  very  unreasonable  and  absurd.  It  is  actually  revers- 
ing the  maxim,  that  in  fictione  juris  semper  sequitas  existit. 

(a)  Bacori's  Abr.  tit.  Remainder  and  Reversion,  G.  This  head  of  Gwillim's 
Bacon  was  taken  from  a  MS.  treatise,  by  Lord  Ch.  B.  Gilbert,  furnished  by 
Mr.  Hargrave. 

(6)  Supra,  p.  127. 

(c)  Wm.  Jones'  Rep.  58.     Co.  Litt.  298,  a.     1  Rol.  Abr.  474,  P. 

Id)  Co.  Litt.  298,  a. 

(e)  3  Bro.  C.  C.  393. 

^^  The  particular  estate  must  be  created  by  one  and  the  same  deed  or  in- 
strument thai  creates  the  remainder,  and  the  remainder  must  vest  or  become 
an  actual  estate  during  the  continuance  of  the  estate  which  supports  it,  or 
eo  iyistanii  that  that  estate  determines.  2  Cruise's  Dig.  246;  Williams  on 
Eeal  Prop.  225. 
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rule  is  well  established  in  the  old  law,  that  if  the  particular  es- 
tate be  void  in  its  inception,  the  remainder  limited  upon  it  is  void 
also  (a).  In  the  case  of  a  grant  for  life  to  a  person  incapable  of 
taking,  or  to  a  person  not  in  rerum  natura,  with  remainder  over, 
the  remainder  is  not  good,  for  there  is  no  particular  estate  to 
support  it  (6).  Though,  in  wills  and  conveyances  to  uses,  the 
remainder  may  be  good,  notwithstanding  the  particular  estates 
be  void,  yet,  in  future  uses,  and  executory  devises,  if  one  class  of 
limitations  be  void,  the  limitations  over  will  be  void  for  the  same 
reason. 

If  the  estate  in  remainder  be  limited  in  contingency,  and  amounts 
to  a  freehold,  a  vested  freehold  must  precede  it,  and  pass  at  the 
same  time  out  of  the  grantor  (c).  This  rule  holds  equally  in  the 
limitation  of  uses,  and  in  estates  executed  in  possession  at  com- 
mon law.  Thus,  in  the  case  of  a  devise  to  B.  for  fifty  years,  if 
he  should  so  long  live,  remainder  to  the  heirs  of  his  body 
[*237]  the  remainder  was  held* void  for  the  want  of  a  free- 
hold to  support  it  (d).  But  if  the  remainder  had  been 
to  trustees  during  the  life  of  B.,  remainder  to  the  heirs  of  his 
body,  in  that  case  the  contingent  remainder  had  been  good,  be- 
cause preceded  by  a  vested  freehold  remainder  to  the  trustees  (e). 
The  reason  of  the  rule  requiring  a  contingent  remainder  to  be 
supported  by  a  freehold,  was  that  the  freehold  should  not  be  in 
abeyance,  and  that  there  should  be  always  a  visible  tenant  of  the 
freehold,  who  might  be  made  tenant  to  the  prcecipe,  and  answer 
for  the  services  required  (g).  It  does  not  apply  to  contingent  in- 
terests for  years,  for  they  were  considered,  in  the  case  of  Corbet 
V.  Stone,  (/i),  to  be  merely  executory  contracts.  It  will  be  suffi- 
cient if  a  right  of  entry  exists  in  the  rightful  tenant  of  the  par- 
ticular  estate,  when  the  contingent  remainder  vests.  The  con- 
tingent remainder  is  not  destroyed,  though  there  be  no  actual 
seisin;  for  though  a  mere  right  of  action  will  not,  yet  a  right  of 

(a)  Plowd.  35,  a.     Dyer,  140,  b. 

(b)  Serjeant  Rolle  cites  from  this,  9  Hen.  VI.,  24,  b.  and  he  raises  the  trne 
distinction  in  this  respect  between  a  grant  and  a  devise.  2  Rol.  Abr.  415,  C. 
Tlie  same  examples  by  way  of  illustration,  taken  by  Rolle  from  9  Hen.  VI., 
are  relied  on  in  Plowdcn,  35  a.,  and  in  Comyn's  Dig.  tit.  Estate,  B.  14,  iusup- 
jx)rt  of  the  same  rule. 

{c)  Co.  Litl.  217,  a.     1  Co.  130,  134,  b. 
Id)  Goodright  v.  Cornish,  1  Salk.  liep.  226. 
\e)  Ellie  v.  Osborne,  2  Vern.  Rep.  754. 
Ig)  Lord  Mansfield,  1  Burr.  Rep.  107. 
(h)  T.  Baym.  140. 
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entry  will  support  a  contingent  remainder.  Jjord  Holt,  in  Thomp 
son  V.  Leach  (a),  illustrates  the  distinction  by  saying,  that  if 
there  be  a  tenant  for  life  with  a  contingent  remainder  over,  and 
he  be  disseised,  the  whole  estate  is  devested,  but  the  right  of 
entry  remaining  in  the  tenant  will  support  the  remainder;  whereas, 
if,  during  the  disseisin,  the  contingent  remainder  expectant  upon 
the  life  estate  does  not  vest  before  five  years  after  a  descent  cast, 
the  remainder  is  gone  for  ever,  for  the  right  of  entry  is  turned 
into  a  right  of  action  {h)}^ 

VI.   Of  remainders  limited  by  way  of  use.  " 

Remainders  may  be  limited  by  way  of  use,  as  well  as  by  com- 
mon law  conveyances;  but  the  operation  which  the  statute  of  uses 
of  27  Hen.  VIII.  had  upon  contingent  uses,  was  formerly 
a  matter  of  great  and  protracted  discussion.  *The  his-  [  *  238  ] 
tory  of  the  judicial  controversy  on  this  subject  is  a  great 
curiosity;  and  though  we  have  not  much  practical  concern  with 
it  in  these  United  States,  it  will  well  reward  a  few  moments'  at- 
tention of  the  diligent  and  inquisitive  student,  who  desires  to 
understand  the  progress,  mutations,  and  genius,  of  the  very  com- 
plicated machinery  of  the  English  law  of  real  estates. 

Before  the  statute  of  uses,  the  feoffees  to  uses  were  seised  of 
the  legal  estate;  and  if  they  were  disseised,  no  use  could  be  exe- 
cuted until,  by  their  entry,  they  had  regained  their  seisin,  for  the 
statute  only  executed  those  uses  which  had  a  seisin  to  support 
them  (c).  After  the  statute  of  uses,  there  was  great  difficulty  to 
ascertain  where  the  estate  which  was  to  support  the  contingent 
uses  resided.  Some  held,  that  the  estate  was  vested  in  the  first 
cestui  que  use,  subject  to  the  uses  which  should  be  executed  out 
of  his  seisin;  but  this  opinion  was  untenable,  for  a  use  could  not 
arise  out  of  a  use.  It  was  again  held,  that  the  seisin  to  serve 
contingent  uses  was  in  nubibus,  or  in  custodia  legisy  or  had  no  sub- 

(rt)  12  Mod.  Rep.  174. 

{h)  In  Mississippi,  the  rule  of  the  common  law,  that  an  estate  of  freehold 
cannot  be  made  by  deed  to  commence  in  futuro,  is  abrogated.  Revised  Code 
of  1824,  p.  459. 

(c)  Delamere  v.  Sermon,  Plowd.  Rep.  346. 

^^  If  the  person  who  is  to  take  the  remainder  is  ascertained,  he  has  what  is 
called  a  vested  interest  in  a  contingent  remainder  which  he  may  alien  by 
deed.  Whipple  v.  Fairchild,  139  Mass.  263;  Putman  v.  Story,  132  Mass.  205. 
Where  the  person  who  is  to  take  the  remainder  is  ascertained,  and  it  be- 
comes vested  and  he  dies,  it  will  pass  to  his  heirs,  or  may  be  devised  by  him. 
Hennessy  r.  Patterson,  85  N.  Y.  91;  Kenyon  v.  Lee,  94  N.  Y.  563;  Buck  v. 
Lantz,  49  Md.  439. 
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stantial  residence  any  where;  and  the  conclusion  attached  to  these 
opinions  was,  that  contingent  uses  could  not  be  barred  by  any 
act  whatever.  Others  were  of  opinion,  that  so  much  of  ihe  in- 
heritance as  was  limited  to  the  contingent  uses,  remained  actually 
vested  in  the  feoffees  until  the  uses  arose.  But  the  prevailing 
doctrine  was,  that  there  remained  no  actual  estate,  and  only  a 
possibility  of  seisin,  or  a  scintilla  juris  in  the  feoffees,  or  releasees 
to  uses,  to  serve  the  contingent  uses  as  they  arose  (a).  The  doc- 
trine of  scintilla  juris,  Mr.  Sugden  says,  was  first  started  in 
Brenfs  case  (6),  in  16  Eliz. ;  and  the  judges  had  great  difficulties 
in  settling  the  construction  of  contingent  uses.  One  opinion 
was,  that  the  feoffees  had  a  fee  simple  determinable  to  continue 

until  the  future  use  arose,  and  that  they  were  not  de- 
[  *  239  ]  vested  of  the  whole  interest  until  the  execution  *  of  all 

the  uses  limited  upon  the  feoffment;  but  a  sufficient 
portion  of  the  fee-simple  to'serve  the  contingent  uses  remained 
vested  in  the  feoffees.  It  was  also  held,  that  the  estate,  in  the 
interim,  resulted  to  the  feoffor.  A  majority  of  the  court  agreed, 
that  the  statute  devested  the  feoffees  of  all  the  estate  when  the 
contingency  arose  by  a  person  being  m  esse  to  take. 

In  Manning  and  Andrew"* s  case  (c),  the  judges  were  equally 
unsettled  in  their  notions  respecting  the  operation  of  the  statute 
on  contingent  uses.  Some  of  them  were  of  opinion,  that  a  suffi- 
cient actual  estate  remained  in  the  feoffees  to  support  the  uses, 
while  others  thought  that  the  feoffees  were,  by  the  statute  of 
uses,  made  mere  conduit  pipes,  through  which  the  estate  was  con- 
veyed to  the  uses  as  they  arose,  and  they  were  devested  of  all  es- 
tate. The  statute  drew  the  confidence  out  of  the  feoffees  and  re- 
posed it  upon  the  land,  which  rendered  the  use  to  every  person 
entitled  in  his  due  season  under  the  limitation.  According  to 
this  opinion,  the  feoffees  had  no  right  of  entry,  and  could  not,  by 
release,  confirmation,  or  otherwise,  do  any  thing  to  the  prejudice 
of  the  uses  limited.  In  a  few  years  Chudleigfi's  case  (d),  arose, 
and  has  ever  been  regarded  as  a  great  and  leading  case  on  the 
doctrine  of  contingent  uses. 

The  principle  question  in  that  case  was  concerning  the  power 

(a)  Sugden  on  Poiocrs,  2d  London  edit.  13,  14. 

(6)  Dij(r,  340,  a.     2  Leon.  14.  (e)  1  Leon.  256. 

(//)  1  Co.  120.  1  Anderson,  309.  Mr.  Sugden  says,  tliat  Ch.  J.  Anderson's 
report  of  this  ca.se  is  indisputably  tlie  best;  and  an  abstract  of  the  translation 
of  it  is  in  OilherVa  Unes,  by  Sugden,  app.  521. 
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of  feoffees  to  uses,  to  destroy  contingent  uses  by  fine  or  feoffment, 
before  the  uses  came  into  being.  It  was  a  very  complex  settle- 
ment case.  Lands  were  conveyed  by  feoffment  to  feoffees,  in  a 
series  of  successive  uses,  and,  among  others,  to  the  use  of  the 
feoffees  and  their  heirs,  during  the  life  of  the  settlor's  eldest  son, 
remainder  to  the  grandsons  of  the  settlor,  successively  in  tail? 
with  remainder  to  the  right  heirs  of  the  eldest  son.  The  feoffees 
seised  to  these  uses  after  the  death  of  the  feoffor,  en- 
feoffed *his  eldest  son  in  fee  without  consideration,  and  [  *  240  ] 
with  notice  in  the  son  of  the  uses  in  the  settlement.  The 
eldest  son  had  a  son  born  thereafter,  and  after  that  birth  he  con- 
veyed to  a  stranger  in  fee;  and  the  question  arose  between  the 
title  of  the  stranger  under  the  conveyance,  and  the  title  of  the 
grandson  under  that  settlement.  The  point  was,  whether  the  act 
of  the  feoffees  destroyed  the  contingent  remainders,  so  that  a  use 
could  never  arise  out  of  the  estate  of  the  feoffees,  when  the  con- 
tingency afterwards  happened  by  the  birth  of  the  grandson.  The 
judgment  of  the  court  was,  that  by  the  feoffment  the  whole  estate 
was  devested,  and  drawn  out  of  the  feoffees,  and  the  future  con- 
tingent uses  destroyed  (a). 

The  minority  of  the  judges  held,  that  there  was  no  estate,  right, 
or  scintilla  juris  remaining  in  the  feoffees,  and  that  the  notion  of 
a  scintilla  was  as  imaginary  as  the  Utopia  of  Sir  Thomas  More. 
The  seisin  which  the  feoffees  had  at  the  beginning  by  the  feoff- 
ment to  them,  was  sufficient  to  serve  all  the  future  uses  when  they 
came  in  esse ;  and  it  was  not  in  their  power  to  affect,  suspend,  or 
destroy,  the  future  uses,  which  were  in  the  interim  in  rmhibiis, 
and  in  the  preservation  of  the  law,  and  the  cestui  que  use  was, 
consequently,  entitled.  But  a  large  majority  of  the  judges  de- 
cided, that  the  feoffment  made  by  the  feoffees  devested 
all  *  the  estates,  and  the  future  uses ;    and  they  as  •   [  *  241  ] 

(a)  Chndleigh's  case  was  argued  several  times  before  all  the  judges  of  Eng- 
land, and  we  find  the  great  names  of  Bacon  and  Coke  among  the  counsel  who 
argued  the  cause.  The  case  is  replete  with  desultorj^  and  curious  discussions, 
and  some  of  it  Lord  Hardwicke  admitted  to  be  so  refined  and  specuhitive,  as 
not  to  be  easily  undei*stood.  The  disposition  and  policy  of  the  judges  was  to 
check  contingent  uses,  which  they  deemed  to  be  productive  of  mischiefs,and 
tending  to  perpetuities.  They  regarded  the  statute  of  uses  as  intending  to 
extirpate  uses,  which  were  often  found  to  be  subtle  and  fraudulent  contriv- 
ances; and  their  evident  object  was  to  restore  the  simplicity  and  integrity  of 
the  common  law.  Notwithstanding  the  sclu.lastic  and  mysterious  learning 
with  which  the  case  abounds,  it  carries  with  it  decisive  evidence  of  the  acute- 
ness,  industry,  and  patriotic  views  of  the  sages  of  the  law  at  that  day. 
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similated  contingent  uses  to  contingent  remainders,  and  en- 
deavoured to  bring  them  within  the  same  rules,  and  render  them 
liable  to  be  destroyed  in  the  same  manner.  They  held,  that  the 
statute  could  not' execute  any  uses  that  were  not  in  esse,  and  that 
contingent  uses  might  be  destroyed  or  discontinued  before  they 
came  in  esse,  by  all  such  means,  as,  for  instance,  by  feofPment, 
forfeiture,  or  release  of  the  estate,  as  uses  might  have  been  dis- 
continued or  destroyed  by  the  common  law.  They  held,  that  not 
a  mere  scintilla  remained  in  the  feoffees,  but  a  suflScient  estate  to 
serve  and  support  the  contingent  uses  when  they  came  in  esse, 
unless  their  possession  was  disturbed  by  disseisin  or  otherwise, 
and  then  they  would  have  a  right  of  entry,  unless  they  did  some 
act  to  bar  it.  One  great  principle  of  policy  governed  the  judges 
in  this  case,  in  holding  that  contingent  remain^^ers  might  be  thus 
destroyed,  and  that  was  to  prevent  perpetuities,  which  were  so 
odious  in  the  ancient  law  (a).  The  decision  in  ChiidleigK's  case 
settled  the  doctrine,  that  contingent  remainders,  even  by  way  use 
were  destroyed  by  the  destruction  of  the  particular  estate.  The 
judges  gave  the  same  operation  to  a  feoffment  in  regard  to  con- 
tingent uses,  as  they  did  in  respect  to  contingent  remainders  (h). 
The  fiction  of  a  scintilla  juris,  or  possibility  of  entry  in  the 
feoffees,  or  releasees  to  uses,  sufficient  to  feed  the  contingent  uses 
when  they  come  into  existence,  and  thereby  to  enable  the  statute 

to  execute  them,  has  been  deduced  from  these  ancient 
[  *242  ]  cases  (c).     Such  a  particle  of  right  or  interest  *  has 

been  supposed  to  be  indispensable,  to  sustain  the  con- 
tingent use.  Upon  conveyances  to  uses,  when  there  is  a  person 
in  esse  seised  to  the  uses,  the  seisin  is  immediately  transferred  to 
the  cestui  que  use,  and  the  whole  estate  is  devested  and  drawn 
out  of  the  feoffee  or  releasee.  But  contingent  uses  cannot  be  exe- 
cuted when  there  is  no  cestui  que  use  in  existence;  and  the  doc- 
trine has  been  stated,  (and  it  was  assumed  by  the  judges  in 
ChudleigKs  case, )  that  there  was  a  necessity  of  supposing  some 
person  seised  to  the  use,  when  the  contingency  arose,  to  enable 
the  statute  to  operate.     There  must  be  a  person  seised,  and  a 

(a)  See  1  Vent  306,  where  this  principle  is  asserted. 

(6)  See  Sugden  on  Powfrs,  c.  1,  sec.  3,  who  has  examined  all  these  cases, 
and  whose  clear  analysis  of  them  has  guided,  and  greatly  assisted  me.  Mr. 
Preston,  in  his  Treatise  on  Estates,  vol.  i.  160 — 171.  has  gone  over  the  same 
cases,  though  not  in  the  same  critical  and  ma.sterly  manner. 

(c)  Chiidleigh's  case,  supra.  Wegg  v.  Villers,  2  Bol.  Abr.  796,  pi.  11 — 16. 
22.      Finer,  228,  229,  S.  C. 
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use  in  esse,  or  there  caanofc  be  an  execution  of  the  possession  to 
the  use.  The  estate  in  the  land  is  supposed  to  be  transferred  to 
the  person  who  hath  the  estate  in  the  use,  and  not  to  the  use-,  and 
it  is  inferred,  that  no  use  can  become  a  legal  interest,  until  there 
shall  be  a  person  in  whom  the  estate  may  vest.  When  the  estate 
of  the  use  is  divided  into  portions,  and  there  is  a  discontinuance 
of  the  legal  estate,  the  contingent  remainder  by  way  of  use  can- 
not be  continued,  until  the  trustee,  or  the  tenant  of  some  pre- 
ceding vested  estate,  hath  by  entry  or  action  regained  the  seisin, 
so  as  to  serve  and  supply  the  contingent  uses  when  the  con- 
tingency happens.  To  meet  the  difficulty,  recourse  was  had  to  the 
refinement  of  a  scintilla  juris  remaining  in  the  feoffee  to  uses; 
and  if  the  contingent  use,  limited  upon  a  precedent  estate  of 
freehold,  should  be  devested,  actual  entry  was  deemed  necessary 
to  revest  the  scintilla  juris  of  the  feoffees,  or  releasees  to  uses, 
and  thereby  enable  them  to  support  the  contingent,  springing,  or 
shifting  use  when  it  arises.  There  must  be  either  an  actual  seisin 
to  support  the  contingent  use,  or  this  possibility  of  entry  or 
scintilla;  and  in  such  seisin  or  scintilla  be  devested  before  the 
use  arises,  as  was  the  fact  in  Chudleigh's  case,  the  use  is  totally 
destroyed  (a). 

*  This  view  of  the  subject  has  been  met  and  opposed  [  *  243  ] 
by  some  of  the  most  distinguished  writers  on  real  prop- 
erty at  the  present  day. 

;Mr.  Fearne  (6)  questions  the  existence  and  application  of  the 
doctrine  of  the  scintilla  juris  to  that  extent,  and  denies  the 
necessity  of  actual  entry,  any  more  in  the  case  of  contingent 
uses,  than  in  the  case  of  contingent  remainders,  in  order  to  re- 
gain the  requisite  seisin  to  serve  the  contingent  uses.  He  denies 
the  necessity  of  actual  entry  by  any  person  to  restore  a  contin- 
gent use,  so  long  as  a  right  of  entry  subsists  in  the  cestui  que 
use ;  and  the  scintilla  juris,  if  of  any  real  efficacy,  must  be  com- 
petent to  serve  contingent  uses  without  the  necessity  of  actual 
entry.  The  whole  controversy  relates  to  the  common  law  con- 
veyances, as  feoffments,  releases,  fines,  and  recoveries,  which 
operate  by  transmutation  of  possession,  and  under  which  the 
fee-simple  vests  in  the  feoffees,  and  the  uses  arise  out  of  their 

(rt)  Preston  on  Estates,  vol.  i.  159.  Cruisers  Dig.  tit.  Remainder,  c.  5,  see.  3, 
o,  e.  6.  sec.  37,  39. 

(&)  Fearne  on  Eemainders,  377 — 380. 
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seisin.  Mr.  Sugden  takes  a  higher  and  bolder  stand,  and,  by  a 
critical  review  of  all  the  cases,  puts  to  flight  this  ignis  fatuus  of 
a  scintilla,  and  shows  that  it  never  had  any  foundation  in  judicial 
decisions,  but  was  deduced  from  extra-judicial  dicta.  He  consid- 
ers that  the  fiction  operates  mischievously,  by  requiring  actual 
entry  to  restore  the  devested  estate,  or  a  feoffee  to  uses  actually 
existing  when  the  contingent  uses  arise.  The  sound  construction 
of  the  statute  requires,  that  limitations  to  uses  should  be  con- 
strued in  like  manner  as  limitations  at  common  law.  Thus,  if  by 
feoffment,  or  release  to  some  third  persons,  (who  are  generally 
strangers  in  interest  to  the  estate,)  or  by  covenant  to  stand 
seised,  or,  perhaps,  by  bargain  and  sale  (a),  a  use 
[*  244  ]  *be  limited  to  A.  for  life,  remainder  to  trustees  to  pre- 
serve contingent  uses,  remainder  to  the  first  and  other 

(a)  Mr.  Sugden^  in  his  T'reatise  on  Poioers,  38,  says,  that  covenants  to  stand 
seised  are.  at  this  day,  wholly  disused.  This  I  should  not  have  supposed, 
from  the  great  use  of  them  in  the  precedents;  and  Lord  Ch.  J.  Pollexfen,  in 
Hales  V.  Kisley,  (P.dlex.  Rep.  383, )  speaks  of  covenants  to  stand  seised,  as 
one  of  the  usual  modes  of  raising  uses  in  marriage  settlements.  It  w^as  said 
by  Newdigate,  J.,  in  Heyns  v.  Villars,  (2  Sid.  Rep.  158,)  that  a  contingent 
use  could  not  be  raised  by  bargain  and  sale;  and  Mr.  Sugden  is  of  the  same 
opinion;  because  a  bargain  and  sale  requires  a  consideration,  and  the  intended 
cestui  que  use,  not  in  esse,  cannot  pay  a  consideration;  and  a  consideration 
paid  by  the  tenant  for  life,  would  not  extend  to  the  unborn  son.  Gilbert  on 
Uses,  by  Sugden  398.  Lord  Chief  Baron  Gilbert  raises  a  doubt  upon  the  same 
point,  and  this  is  no  doubt  the  settled  English  rule;  but  it  is  a  hard  and  un- 
reasonable technical  objection,  and  the  good  sense  of  the  thing  is,  that  the 
consideration  paid  by  the  tenant  for  life,  should  enure  to  sustain  the  deed 
throughout,  in  Hke  manner  as  a  promise  to  B.,  for  the  benefit  of  C,  will 
enure  to  the  benefit  of  C,  and  give  him  a  right  of  action.  Button  v.  Pool, 
2  Lev.  210.  T.  Raym.  302.  Shermerhorne  v.  Vanderheyden,  1  Johns.  Rep. 
139.  Owings  u  Owings,  \Harr.  &GiU,  484.  Saillyv.  Cleveland,  10  Wendell, 
156.  Kemper  v.  Smith,  3  Martin's  Louis.  Rep.  622.  The  consideration  re- 
quisite is  merely  nominal.  A  peppercorn  is  a  sufficient  consideration  to  raise 
a  use.  Anon.  2  Vent.  35.  If  no  consideration  be  stated  in  the  pleadings, 
setting  forth  a  deed  of  bargain  and  sale,  the  omission  is  but  matter  of  form, 
and  can  only  be  objected  to  on  special  demurrer.  Bolton  v.  Bishop  ot  Carlisle, 
2  H.  Blacks.  Rep.  259.  And  why  should  not  the  courts  admit  the  considera- 
tion paid  by  the  tenant  for  life  to  enure  to  sustain  the  deed,  with  all  its  con- 
tingent uses  ?  An  assignment  of  property  to  a  creditor  is  good  without  his 
knowledge,  if  he  comes  in  afterwards,  and  assents  to  it;  (7  Wheat.  Rep.  556, 
11  ibid.  97,)  and  why  should  not  the  son,  when  he  comes  in  esse,  be  permitted 
to  advance  a  consideration,  and  give  validity  to  the  use?  In  New  York,  the 
question  can  never  hereafter  arise,  for  we  have  no  longer  anj'  conveyances  to 
uses.  The  statute  of  uses  is  repealed,  and  uses  are  abolished,  and  turned 
into  legal  estates,  except  so  far  as  they  may  exist  in  the  shape  of  trusts,  or 
be  attendant  on  powers.  All  future  or  expectant  estates,  and  all  vested 
estates  and  interests  in  land,  are  equally  conveyed  by  grant.  FeofTnients 
and  fines  are  abolished;  and  though  deeds  ot  bargain  and  sale,  and  of  lease 
and  release,  may  continue  to  be  used,  they  shall  be  deemed  grants.  New 
York  Remscd  Statutes,  vol.  i.  727,  sec,  45.  Ibid.  725,  sec.  35.  Ibid.  738,  739. 
See,  also,  further  on  this  subject,  infra,  491. 
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UQborn  sons  in  tail,  the  use  is  vested  in  A.,  and  the  uses  to  the 
sons  are  contingent,  depending  on  the  particular  estate;  and  in 
case  of  a  feoffment  and  release  by  A.,  the  tenant  for  life,  the  uses 
would  be  snpported  by  the  right  of  entry  in  the  trustees.  The 
feoffees,  or  releasees  to  uses,  could  neither  destroy  nor 
support  the  contingent  uses.  The  statute  *  draws  the  [  *  245  ] 
whole  estate  in  the  land  out  of  the  feoffees,  and  they  be- 
come devested,  and  the  estates  limited  prior  to  the  contingent  uses, 
take  effect  as  legal  estates,  and  the  contingent  uses  take  effect  as 
they  arise  by  force  of  the  original  seisin  of  the  feoffees.  If  there 
be  any  vested  remainders,  they  take  effect  according  to  the  deed, 
subject  to  devest,  and  open,  and  let  in  the  contingent  uses,  in  the 
proportions  in  which  persons  afterwards  arising  may  become 
capable  of  taking  under  the  limitation.  To  give  a  fuller  illustra- 
tion of  this  abstruse  point,  we  may  suppose  a  feoffment  in  fee  to 
A.,  to  the  use  of  B.  for  life,  remainder  to  his  first  and  other  sons 
unborn,  successively  in  tail,  remainder  to  C.  in  fee;  the  statute 
immediately  draws  the  whole  estate  out  of  A.,  and  vests  it  in  B. 
for  life,  remainder  to  C.  in  fee,  and  those  estates  exhaust  the  en- 
tire seisin  of  A.,  the  feoffee.  The  estate  in  contingency  in  the 
unborn  sons,  is  no  estate  until  the  contingency  happens;  and  the 
statute  did  not  intend  to  execute  contingent  uses,  but  the  contin- 
gent estates  are  supported  by  holding  that  the  estates  in  B.  and 
C.  were  vested  sub  modo  only,  and  would  open,  so  as  to  let  in  the 
contingent  estates  as  they  come  in  esse.  There  is  no  scintilla 
whatever  remaining  in  A.,  the  feoffee,  but  the  contingent  uses, 
wheR  they  arise,  take  effect,  by  relation,  out  of  the  original  seisin. 
By  this  clear  and  masterly  view  of  the  subject,  Mr.  Sugden  de- 
stroys all  grounds  for  the  fiction  of  any  scintilla  juris  in  A.,  the 
feoffee,  to  feed  the  contingent  uses  (a). 

Mr.  Preston,  in  his  construction  of  the  statute  of  uses,  is  also 
of  opinion,  that  limitations  of  contingent  uses  do  give  contingent 
interests,  and  that  the  estate  may  be  executed  to  the  use,  though 
there  be  no  person  in  whom  the  estate  thus  executed  may  vest. 
The  statute  passes  the  estate  of  the  feoffees  in  the  land,  to  the 
estates  and  interests  in  the  use,  and  apportions  the  estate  in  the 
land  to  the  estates  and  interests  in  the  use.  Immediately  after 
the  conveyance  to  uses,  no  scintilla  juris,  or  the  most 
remote  possibility  of  *  seisin,  remains  with  the  trustees.   [  *  246  ] 

(a)  Sugden  on  Fmccrs,  c.  1,  seC.  3. 
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But  Mr.  Preston  speaks  with  diffidence  of  bis  conclusions,  and 
he  is  of  opinion,  that  the  doctrine  respecting  the  scintilla  juris 
requires  to  be  settled  by  judicial  decision  (a). 

I  am  not  aware  that  the  English  doctrine  of  remainders  and 
uses  has  undergone  any  essential  alteration  in  these  United 
States,  except  it  be  in  the  late  revised  statutes  of  New  York.  The 
general  doctrines  of  the  English  law  on  the  subject  constitute, 
as  I  presume,  a  branch  of  the  municipal  jurisprudence  of  this 
country.  A  statute  of  Virginia,  in  1792,  made  some  alteration  of 
the  law  of  remainders,  by  declaring  that  a  contingent  remainder 
to  a  son  or  daughter  unborn,  was  good,  although  there  was  no  par- 
ticular estate  to  support  it  after  the  father's  death.  But,  in  New 
York,  very  deep  innovations  have  recently  been  made  upon  the 
English  system.  No  valid  remainder  can  be  defeated  by  the 
determination  of  the  precedent  estate,  before  the  happening  of 
the  contingency  on  which  the  remainder  is  limited  to  take  effect; 
and  the  remainder  takes  effect  when  the  contingency  happens,  in 
the  same  manner,  and  to  the  same  extent,  as  if  the  precedent  estate 
had  continued  (b).  This  relieves  us  in  New  York,  and  fortu- 
nately and  wisely  relieves  us,  from  the  burden  of  investigating 
and  following  all  the  inventions  and  learning  calculated  to  elude 
the  fatal  consequences  of  the  premature  destruction  of  the  par- 
ticular estate.  But  another,  and  more  momentous  change  in  the 
law,  has  annihilated  at  once  all  this  doctrine  of  remainders  by 

way  of  use.  The  Neiv  York  Revised  Statutes  (c)  have 
[  *  247  ]  abolished  uses  and  trusts,  except  as  *  authorized  and 

modified  in  that  article,  and  has  turned  them  into  legal 
rights.  The  article  is  a  very  short  one,  and  allows  resulting 
trusts,  and  four  sorts  of  express  trusts.  Every  contingent  re- 
mainder which,  under  the  English  law,  is  by  way  of  use,  is  now, 
in  New  York,  a  strictly  legal  contingent  remainder,  and  governed 
by  the  same  rules.  There  is  no  longer  any  need  of  trustees  to 
preserve  contingent  remainders;  and  they  could  not  exist  if  they 
were  necessary,  for  their  duty  is  not  one  of  the  express  trusts 

(a)  Preston  on  Estates,  vol.  1.  164 — 184.  It  is  rather  extraordinary  that 
Mr.  Cornish  should  undertake  to  write  and  publish  from  the  temple,  an  Essay 
on  the  Doctrine  of  Remainders,  so  late  as  1827,  and  «assert  tliat  tlie  doctrine  of 
scintilla  juris  rested  on  paramount  authority,  without  even  takinjj;  notice  of 
such  full  and  exhausting  discussions  in  opposition  to  it,  by  such  masters  of 
the  science  as  Preston  and  Sugden. 

(6)  New  York  Revised  Statutes,  vol.  1.  725,  sec.  34. 

(c)  Vol.  i.  727,  sec.  45,  50,  55. 

264 


Lee.  LIX.]  OP  REAL  PROPERTY.  *  248 

which  may  be  created.  It  is  declared,  that  every  disposition  of 
lands,  whether  by  deed  or  devise,  shall  be  directly  to  the  person 
in  whom  the  right  to  the  possession  and  profits  shall  be  intended 
to  be  invested,  and  not  to  any  other,  to  the  use  of,  or  in  trust  for, 
such  person;  and  if  so  made,  no  estate  or  interest,  legal  or 
equitable,  vests  in  the  trustee  (a). 

But,  to  proceed  with  the  review  of  the  general  law  on  the  sub- 
ject of  remainders,  there  is  one  case  which  forms  an  exception  to 
the  rule  that  a  preceding  particular  estate  of  freehold  is  requisite 
to  support  contingent  limitations,  and  that  is  where  the  legal  es- 
tate is  vested  in  trustees.  The  estate  will  continue,  in  that  in- 
stance, notwithstanding  the  failure  of  an  intermediate  life  estate, 
until  the  persons  who  were  to  take  the  contingent  remainder 
should  come  in  esse,  and  in  the  interval  the  rents  will  belong  to 
the  grantor,  or  to  his  heirs,  by  way  of  resulting  trusts  (6). 

*VII.  Of  the  time  within  which  a  contingent  remainder  [  *  248  ] 
must  vest. 

The  interest  to  be  limited  as  a  remainder,  either  vested  or  con- 
tingent, must  commence  or  pass  out  of  the  grantor  in  the  same 
instrument,  and  at  the  time  of  the  creation  of  the  particular  es- 
tate, and  not  afterwards  (c).  It  must  vest  in  the  grantee,  either 
in  esse,  or  by  right  of  entry,  during  the  continuance  of  the  par- 
ticular estate,  or  at  the  very  instant  that  it  determines  (d).  The 
rule  was  founded  on  feudal  principles,  and  was  intended  to  avoid 
the  inconvenience  of  an  interval  when  there  should  be  no  tenant 
of  the  freehold  to  do  the  services  of  the  lord,  or  answer  to  the 
suit  of  a  stranger,  or  preserve  an  uninterrupted  connection  be- 

(a)  New  York  Revised  Statutes,  vol.  i.  728,  sec.  49.  See,  also,  itifra,  under 
the  head  Of  Uses  and  Trusts. 

(b)  Fearne  on  Remainders,  383,  384.  Preston  on  Estates,  vol.  i.  241.  In 
Hopkins  v.  Hopkins,  Cases  temp.  Talb.  43,  Lord  Talbot  considered  such  a  lim- 
itation as  good  by  way  of  executory  devise;  but,  afterwards,  in  Chapman  v. 
Bissel,  ihid.  145,  he  held  it  to  good  either  way,  and  might  be  taken  as  a  fu- 
ture limitation,  or  as  a  contingent  remainder  of  a  trust.  A  strict  conditional 
limitation  does  not  require  any  particular  estate  to  support  it.  But  the 
dilhculty  of  distinguishing  between  such  a  limitation  and  a  contingent  re- 
mainder, has  been  already  noticed;  (see  supra,  p.  128,  note,)  and  in  Doe  v. 
Heneage,  (4  Term  Rep.  13,)  both  the  bar  and  bench  assumed  a  conditional 
limitation  to  be,  what  Mr.  Cornish  says  {Essay  on  Remainders,  221,)  it  was 
not,  viz.  a  contingent  remainder.  If  this  be  so,  the  distinction  must  be  very 
latent  and  fine  spun,  to  have  escaped  detection  by  such  judges  as  Lord  Ken- 
von  and  Mr.  Justice  Buller  ! 

(c)  Ploiod.  25,  28.     Co.  Litt.  49,  a.  b. 

(d)  Colthrist  v.  Bejuskin,  Plowd.  Rep.  25.  Archer's  case,  1  Co.  66.  Chud- 
leigh's  case,  1  Co.  138. 
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tween  the  particular  estate  and  the  remainder.  If,  therefore,  A. 
makes  a  lease  to  B.  for  life,  with  remainder  over,  the  day  after 
his  death;  or  if  an  estate  be  limited  to  A.  for  life,  remainder  to 
the  eldest  son  of  B.,  and  A.  dies  before  B.  has  a  son,  the  re- 
mainder, in  either  case,  is  void,  because  the  first  estate  was  de- 
termined before  the  appointment  of  the  remainder.  There  must 
be  no  interval,  or  "mean  time,"  as  Lord  Coke  expresses  it,  be- 
tween the  particular  estate  and  the  remainder  supported  by  it. 
If  the  particular  estate  terminates  before  the  remainder  can  vest, 
the  remainder  is  gone  forever;  for  a  freehold  cannot,  according 
to  the  common,  law,  commence  in  futuro  (a).  This  rule,  upon  a 
strict  construction,  was  held  by  the  courts  of  law  to  exclude  a 
posthumous  son  from  taking  a  contingent  remainder,  when  the  par- 
ticular estate  determined  before  he  was  born,  and  the  person  who 
succeeded  took  by  purchase.  But  the  decision  of  the  K.  B. 
[*249]  upon  that  point  was  reversed  by  the  house  of  *lords  (6); 
and  it  is  now  the  settled  law  in  England,  and  in  this 
country,  that  an  infant  en  ventre  sa  mere^  is  deemed  to  be  in  esse, 
for  the  purpose  of  taking  a  remainder,  or  any  other  estate  or  in- 
terest which  is  for  his  benefit,  whether  by  descent,  by,  devise,  or 
under  the  statute  of  distributions  (c). 

The  remainder  must  be  so  limited  as  to  await  the  natural  de- 
termination of  the  particular  estate,  and  not  to  take  effect  in  pos- 
session upon  an  event  which  prematurely  determines  it  (d).  This 
is  the  true  characteristic  of  a  remainder;  and  the  law  will  not  al- 
low it  to  be  limited  to  take  effect  on  an  event  which  goes  to  de- 
feat, or  abridge,  or  work  the  destruction  of  the  particular  estate; 
and  if  limited  to  commence  on  such  a  condition,  it  is  void.^'*  Thus, 
if  there  be  a  lease  to  A.  for  life,  and  if  B.  do  a  certain  act,  that 

(a)  3  Co.  21,  a.     2  Blackn.  Com.  168.     Preston  on  Abstracts,  vol.  i.  114. 

(6)  Reeve  v.  Long,  1  Salk.  227. 

(c)  Willes,  Ch.  J.,  in  Goodtitle  v.  Wood,  cited  in  7  Term  Rep.  103,  note. 
Stedfast  v.  Nicoll,  3  Johns.  Cas.  18.  Swift  v.  Duffield,  5  Serg.  A  Rawle,  38. 
Statute  of  Alabama,  1812.  Marsellis  v.  Thalkimer,  2  Paige,  35,  In  this  last 
case  it  was  decided,  that,  as  respects  the  rights  of  otliers,  a  child  born  dead, 
within  such  an  early  stage  of  pregnancy  as  to  be  incapable  of  living,  is  not 
deemed  to  have  been  in  esse;  and  if  born  within  the  first  six  niontlis  after 
conception,  the  presumption  is  that  it  was  incapable  of  living.  This  is  the 
rule  of  the  civil  law,  as  adopted  in  the  Code  Napoleon,  art.  312,  314,  and  in 
the  Cinl  Code  of  Louisiana,  art.  205. 

id)  Cogan  v.  Cogan,  Cro  Eliz.  360.     Plowd.  Rep.  24,  b.  29,  a.  b. 

'"  The  remainder  must  not,  therefore,  be  in  the  nature  of  a  condition  at 
common  law,  which  may  defeat  the  particular  estate.  2  Washburn  on  Keal 
Prop.  631. 
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the  estate  of  A.  shall  then  cease,  and  the  remainder  immediately 
vest  in  C,  it  is  clear  that  the  remainder  will  be  void  in  that  case  (a). 
This  rule  applies  to  common  law  conveyances,  and  follows  from 
the  maxim  that  none  but  the  grantor  and  his  heirs  shall  take  ad 
vantage  of  a  condition;  and  both  the  preceding  estate,  and  the 
remainder,  are  defeated  by  the  entry  of  the  grantor  (6).  If  lim- 
itations on  such  conditions  be  made  in  conveyances  to  uses,  and 
in  wills,  they  are  good  as  conditional  limitations,  or  future  or 
shifting  uses,  or  executory  devises;  and  upon  the  breach 
of  the  *condition,  the  first  estate,  ipso  facto,  determines  [  *  250] 
without  entry,  and  the  limitation  over  commences  in  pos- 
session (c).  The  distinction  appears  to  turn  essentially  on  the 
difference  between  a  limitation  and  a  condition;  and  the  remainder 
over  will  be  good  in  the  former  case;  for  it  is  of  the  nature  of  a 
limitation  to  embrace  those  estates  to  which  fixed  boundaries  are 
prescribed,  and  which,  by  the  terms  of  the  instrument  creating 
them,  expire  when  they  have  arrived  at  those  limits  (d). 

The  New  York  Revised  Statutes  (e)  allow  a  remainder  to  be 
limited  on  a  contingency,  which,  in  case  it  should  happen,  would 
operate  to  abridge  or  determine  the  precedent  estate;  and  every 
such  remainder  is  to  be  construed  a  conditional  limitation,  and 
to  have  the  same  effect  as  such  a  limitation  would  have  at  law. 
This  legislative  provision  meets  the  very  case,  and  abolishes  the 
strict  and  hard  rule  of  the  old  law  applicable  to  common  law  con- 
veyances ;  but  as  the  rule  was  never  applied  to  conveyances  to  uses, 
or  to  devises,  the  statute  only  reaches  a  dormant  principle,  which 
was  rarely,  if  ever,  awakened  at  the  present  day.  The  Neiv  York 
Revised  Statutes,  in  many  other  respects,  have  made  very  essential 
alterations  in  the  common  law  doctrine  of  remainders;  and  a  sum- 
mary of  those  alterations  cannot  be  unacceptable  to  the  student 
in  every  state.  Thus,  a  contingent  remainder  in  fee  may  be 
created  on  a  prior  remainder  in  fee,  to  take  effect  in  the  event 
that  the  prior  estate  determines  before  the  person  to  whom  it  is 
limited  attains  the  age  of  twenty-one  (g).  No  remainder  can  be 
created  upon  an  estate  for  the  life  of  any  other  person  or  persons 

(a)  Plowd.  Rep.  29,  b. 

(6)  Fearne  on  Remainders,  332. 

(c)  Ibid.  319. 

{d)  See  supra,  p.  12G. 

{e)  Vol.  i.  725,  sec.  27. 

{g)  New  York  Revised  Statutes,  vol.  i.  723,  sec.  16. 
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than  the  grantee  or  devisee  of  such  estate,  unless  such  a  remain- 
der be  a  fee;  nor  can  a  remainder  be  created  upon  such 
[  *  251  ]  an  estate  in  a  term  for  years,  *unless  it  be  for  the  whole 
residue  of  such  term  (a).  Nor  can  a  remainder  be  made 
to  depend  upon  more  than  two  successive  lives  in  being;  and  if 
more  lives  be  added,  the  remainder  takes  effect  upon  the  death  of 
the  first  two  persons  named  (b).  A  contingent  remainder  cannot 
be  created  on  a  term  for  years,  unless  the  nature  of  the  contin- 
gency on  which  it  is  limited  be  such  that  the  remainder  mast 
vest  in  interest  during  the  continuance  of  not  more  than  two  lives 
in  being  at  the  creation  of  such  i-emainder,  or  upon  the  termination 
thereof  (c).  No  estate  for  life  can  be  limited  as  a  remainder  on 
a  term  of  years,  except  to  a  person  in  being  at  the  creation  of 
such  estate  (d).  A  freehold  estate,  as  well  as  a  chattel  real,  (to 
which  these  regulations  equally  apply,)  may  be  created  to  com- 
mence at  a  future  day;  and  an  estate  for  life  may  be  created  in  a 
term  of  years,  and  a  remainder  limited  thereon;  and  a  remainder 
of  a  freehold  or  chattel  interest,  either  contingent  or  vested,  may 
be  created  expectant  on  the  determination  of  a  term  of  years  (e). 
Two  or  more  future  estates  may  be  created  to  take  effect  in  the 
alternative,  so  that  if  the  first  in  order  shall  fail  to  vest,  the  next 
in  succession  shall  be  substituted  for  it;  and  no  future  estate, 
otherwise  valid,  shall  be  void  on  the  ground  of  the  probability  or 
improbability  of  the  contingency  on  which  it  is  limited  to  take 
effect  (g).  When  a  remainder  on  an  estate  for  life,  or  for  years, 
shall  not  be  limited  on  a  contingency  defeating  or  avoiding  such 
precedent  estate,  it  shall  be  construed  as  intended  to  take  efl'ect 
only  on  the  death  of  the  first  taker,  or  the  expiration  by  lapse 
of  time,  of  such  term  of  years  (h).     No  expectant  estate  shall 

(rt)  Ibid.  vol.  i.  724,  sec.  18. 
(6)  Ibid.  vol.  i.  sec.  19. 

(c)  Jbid.  vol.  i.  sec.  20. 

(d)  Ibid.  vol.  i.  sec.  21.  Upon  a  devise  to  A.  for  fifty  years  as  an  absolute 
term,  remainder  to  B.  for  life  if  he  should  marry  C,  and  remainder  to  the 
children  of  such  marriage,  here  the  remainder  to  B.  is  contingent,  but  must 
vest  in  interest,  if  ever,  in  his  lifetime,  and  fails  if  he  dies  within  the  term. 
The  ultimate  remainder  must  vest,  if  ever,  within  the  period  of  one  life  in 
being  at  the  death  of  the  testator.  The  first  child  would,  upon  its  birth, 
take  a  vested  interest  in  the  ultimate  remainder  in  fee,  subject  to  open  and 
let  in  after-born  children.  Marsellis  v.  Thalkimer,  2  Poif/c,  'Ao.  Ilawley  & 
King  V.  James  and  Others,  5  Paige,  318.  S.  C.  16  Wendell,  61.  Vide  supraj 
p.  205. 

(e)  Neiv  York  Revised  Statutes,  vol.  1.  sec.  24. 
(</)  Ibid.  vol.  i.  sec.  25,  2G. 

(//)  Ibid.  vol.  i.  725.  sec.  29. 
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be  defeated  or  barred  by  any  alienation,  or  *other  act  of  [  *  252  ] 
the  owner  of  the  intermediate  estate,  nor  by  any  destruc- 
tion of  such  precedent  estate  by  disseisin,  forfeiture,  surrender, 
merger,  or  otherwise,  except  by  some  act  or  means  which  the 
party  creating  the  estate  shall,  in  the  creation  thereof,  have  pro- 
vided for  or  authorized  (a).  Nor  shall  any  remainder  be  defeated 
by  the  determination  of  the  precedent  estate  before  the  happen- 
ing of  the  contingency  on  which  the  remainder  is  limited  to  take 
effect;  and  should  the  contingency  afterwards  happen,  the  re- 
mainder shall  take  effect  in  the  same  manner,  and  to  the  same  ex- 
tent, as  if  the  precedent  estate  had  continued  to  the  same  period  (b). 

Some  of  the  above  enactments  are  not  very  material,  and  are 
only  declaratory  of  the  existing  law;  but  those  which  relate  to 
the  precedent  estate,  and  render  such  an  estate  no  longer  requisite 
to  sustain  the  remainder,  will  produce  a  very  beneficial  change 
in  the  doctrine  of  remainders,  and  disperse  a  cloud  of  difficulties, 
and  a  vast  body  of  intricate  learning  relating  to  the  subject.  As 
these  provisions  do  not  affect  vested  rights,  or  the  construction  of 
deeds  and  instruments  which  took  effect  prior  to  the  first  of  Janu- 
ary, 1830  (c),  the  learning  of  the  English  law  on  the  subject  of 
remainders,  and  conveyances  to  uses,  will  not  become  dormant  in 
New  York  during  the  existence  of  the  present  generation. 

A  contingent  remainder  may  fail  as  to  some,  and  take  effect  as 
to  other  persons,  in  consequence  of  some  only  of  the  persons  en- 
titled in  remainder  coming  w  esse  during  the  particular  estate; 
as  in  the  case  of  a  remainder  to  the  right  heirs  of  A.  and 
B.,  and  A.  only  dies  during  the  continuance  *  of  the  [  *  253  ] 
preceding  estate,  whereby  the  remainder  vests  in  his 
heirs  {d). 

(a)  Tlie  3Inssachusctts  Revised  Statutes  of  1835,  part  2,  tit.  1,  c.  59,  sec.  7, 
hfive  made  the  same  provision  for  the  preservation  of  expectant  estates. 

(/>)  New  York  Revised  Statutes,  vol.  i.  sec.  32,  33,  34.  The  remainder-man 
may  be  let  in  to  defend  suits  brought  against  the  tenant  of  the  particular  es- 
tate, or  to  recover  the  same  when  lost  by  the  tenant's  default.  Ibid.  vol.  ii. 
339,  sec.  1,  2.  No  undue  recovery  against  the  tenant  bars  the  title  of  the 
remainder-man  to  relief.  Ibid.  vol.  ii.  340,  sec.  6,  7.  In  Virginia,  the  doc- 
trines of  the  common  law,  relating  to  the  destruction  of  contingent  remain- 
ders, by  the  determination  of  the  particular  estate  before  the  contingency,  have 
also  undergone  essential  changes  by  statute,  and  the  policy  of  the  legisla- 
ture was  to  place  contingent  remainders  beyond  the  reach  of  accident  to  the 
particular  estate.  Trustees  to  preserve  contingent  remaindei-s  are  no  longer 
in  much  use.     Lomax\s  Digest,  vol.  i.  457,  463, 

(c)  New  York  Revised  Statutes,  vol.  i.  750,  sec.  11. 

(d)  Bro.  tit.  Done  and  Rem.  pi.  21.  Matthews  v.  Temple,  Comb.  467.  Feame 
on  Remainders,  393. 
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VIII.   Of  the  destruction  of  contingent  remainders. 

If  the  particular  estate  determines,  or  be  destroyed,  before  the 
contingency  happens  on  which  the  expectant  estate  depended, 
and  leaves  no  right  of  entry,  the  remainder  is  annihilated.  The 
alteration  in  the  particular  estate  which  will  destroy  the  con- 
tingent remainder,  must  amount  to  an  alteration  in  its  quantity, 
and  not  merely  in  the  quality  (a);  and,  therefore,  the  severance 
of  the  jointure  between  two  joint-tenants  in  tail,  or  for  life,  will 
not  destroy  the  contingent  remainder,  limited  after  their  joint 
estate.  The  particular  estate  in  the  tenant  in  tail,  or  for  life, 
may  be  destoyed  by  feoffment  or  fine;  for  these  conveyances  gain 
a  fee  by  disseising,  and  leave  no  particular  estate  in  esse,  or  in 
right,  to  support  the  contingent  remainder  (h).  So,  if  the  tenant 
for  life  disclaimed  on  record,  as  by  a  fine,  a  forfeiture  was  incur- 
red upon  feudal  principles;  and  if  the  owner  of  the  next  vested 
estate  of  freehold  entered  for  the  forfeiture,  the  contin- 
[  *  254  ]  gent  remainder  was  destroyed  (c).  A  merger  by  the  act  *of 
the  parties,  of  the  particular  estate,  is  also  equally  ef- 
fectual as  a  fine  to  destroy  a  contingent  remainder  (d).  But  with 
respect  to  this  doctrine  of  merger,  there  are  some  nice  distinc- 
tions arising  out  of  the  case  of  the  inheritance  becoming  united 
to  the  particular  estate  for  life  by  descent;  for,  as  a  general  rule, 
the  contingent  remainder  is  destroyed  by  the  descent  of  the  in- 
heritance on  the  particular  tenant  for  life.  Out  of  indulgence, 
however,  to  last  wills,  the  law  makes  this  exception,  that  if  the 
descent  from  the  testator,  or  the  particular  tenant,  be  immediate^ 
there  is  no  merger ;  as  if  A.  devises  to  B.  for  life,  remainder  to 
his  first  son  unborn,  and  dies,  and  the  land  descends  on  B.  as 
heir  at  law.     Here  the  descent  is  immediate.     But  if  the  fee,  on 

(a)  Fearne  on  Remainders^  426.  Lane  v.  Pannel,  1  Bol.  Bep.  238,  317,  438, 
Harrison  v.  Belsey,  T.  Raym.  413. 

(6)  Archer's  case,  1  Co.  66.  Chudleigh's  case,  1  Co.  120,  137,  b.  2  Rol. 
Ahr  418,  pi.  1,  2.  Purefoy  v.  Rogers,  2  Lev.  39.  Chudleigh's  case  is  a  strong 
authority  to  prove  that  a  feoffment,  without  consideration,  and  even  with 
notice  in  the  feoffee  of  the  trust,  will  destroy  a  contingent  remainder.  It  is 
a  doctrine  flagrantly  unjust,  and  repugnant  to  every  settled  principle  in 
equity,  as  now  understood. 

(c)  Co.  Litt.  252,  a.  There  has  been  a  long  and  vexed  question  in  the  Eng- 
lish law,  how  far  a  common  recovery,  suffered  by  a  tenant  in  tail,  would  bar 
a  remainder  to  the  king.  It  was  declared  by  the  highest  authorities,  in  the 
House  of  Lords,  in  the  late  case  of  Blosse  v.  Clanmorris,  (3  BU()h.  app.  62,) 
to  be  still  a  doubtful  point  of  law.  I  allnde  to  it  merely  as  fresh  proof  of 
the  everlasting  uncertainty  that  perplexes  this  branch  of  legal  science. 

{d)  Purefoy  v.  Rogers,  2  Saund.  Bep.  386. 
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the  death  of  A.,  had  descended  on  C  ,  and  at  his  death  on  B.,  here 
the  descent  from  A.  would  be  only  mediate,  and  the  contingent 
remainder  to  the  unborn  son  of  B.  would  be  destroyed  by  merger 
of  a  particular  estate  on  the  accession  of  the  inheritance.  Mr. 
Fearne  (a)  vindicates  this  distinction,  and  reconciles  the  jarring 
cases  by  it;  and  it  has  been  since  judicially  established,  in  Crump 
V.  Norwood  (by'' 

In  equity,  the  tenant  for  life  of  a  trust  cannot,  even  by  a  fine, 
destroy  the  contingent  remainder  dependent  thereon;  and  it  will 
only  operate  on  the  estate  he  can  lawfully  grant  (c).  A 
court  of  equity  does  not  countenance  the  destruction  *  of  [  *  255  ] 
contingent  remainders;  and  Lord  Loughborough  ob- 
served, that  it  had  been  intended  to  bring  a  bill  into  parliament 
to  prevent  the  necessity  of  trustees  to  preserve  contingent  re- 
mainders (d).  There  is  also  an  established  distinction  between 
those  wrongful  conveyances  at  common  law  which  act  on  the  pos- 
session, and  those  innocent  conveyances  which  do  not;  and,  there- 
fore, a  conveyance  of  a  thing  lying  in  grant  does  not  bar  a  con- 
tingent remainder.  Nor  do  conveyances  which  derive  their  opera- 
tion from  the  statute  of  uses,  as  a  bargain  and  sale  lease  and  re- 
lease, and  covenant  to  stand  seised,  bar  contingent  remainders, 
for  none  of  them  pass  any  greater  estate  than  the  grantor  may 
lawfully  convey  (e).  There  are  also  some  acts  of  a  tenant  for 
life,  which,  though  they  amount   to  a  forfeiture  of  the  estate, 

(a)  Fearne  on  Remainders,  432 — 434. 

{h)  7  Taunt.  Rep.  362.  This  is  one  among  a  thousand  samples  of  the  refine- 
ments which  have  gradually  accumulated,  until  they  have,  in  a  very  con- 
siderable degree,  overshadowed  and  obscured  many  parts  of  the  English  law 
of  real  property;  and  I  am  more  and  more  impressed  with  a  sense  of  the  great 
utility  ol  the  provision,  rescuing  contingent  remainders,  by  legislative  au- 
thority, from  all  perplexing  dependence  on  the  particular  estate. 

(c)  Lord  Hardwicke.  in  Lethieullier  v.  Tracy.  3  Atk.  Rep.  730. 

(d)  5  Vesty,  648.  This  has  been  done,  as  we  have  already  observed,  in 
New  York,  by  the  New  York  Revised  Statutes,  vol.  i.  725,  sec.  32,  34,  render- 
ing expectant  estates  or  remainders  ro  longer  dependent  on  the  continuance 
of  the  precedent  estate.  So,  in  Mississippi,  by  the  Revif^ed  Code  of  1824,  p. 
459,  the  same  rule  is  declared,  and  an  estate  of  feehold  or  inheritance  may 
be  made  to  commence  in  futuro  by  deed  as  well  as  by  will.  Mr,  Cornish 
thinks,  that  the  doctrine  of  remainders  can  scarcely  be  said  to  apply  to  equit- 
able estates;  for  every  ulterior  limitation  of  a  trust  is,  in  substance,  an  exe- 
cutory trust,  and  more  analogous  to  a  future  use  or  executory  devise  than  to 
a  remainder.     Cornish  on  Remainders,  208. 

(e)  GilherVs  Law  of  Uses  bv  Sugden,  312.  Litt.  sec.  600.  Magennis  v.  M'Cul- 
lough,  Gilb.  Rep.  236. 

^°  At  common  law  before  the  contingency  happened,  contingent  remainders 
could  not  be  conveyed  except  by  way  of  estoppel.  But  they  are  assignable 
in  equity.     Robertson  v.  Wilson,  38  N.  H.  48. 
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and  give  the  vested  remainder-man  a  title  to  enter,  yet  they  do 
not  destroy  the  contingent  remainder,  unless  advantage  be  taken 
of  the  forfeiture  by  some  subsequent  vested  remainder-man.  They 
do  not  ipso  facto^  discontinue,  devest,  or  disturb,  any  subsequent 
estate,  nor  make  any  alteration  or  merger  of  the  particular 
estate  (a).  Though  a  right  of  entry,  even  after  the  particular 
tenant  be  disseised,  will  support  a  contingent  remainder,  yet, 
when  once  the  right  of  entry  is  gone,  it  is  gone  for  ever,  arid  a 
new  title  of  entry  will  not  restore  the  remainder.  If  there  be, 
therefore,  a  tenant  for  life,  with  contingent  remainder  over,  and  the 
tenant  for  life  makes  a  feoffment  in  fee  upon  condition 
[  *  256  ]  and  the  contingency  happens  before  the  condition  *  is 
broken,  or  before  entry  for  breach  thereof,  the  remainder 
is  totally  destroyed,  though  the  tenant  for  life  should  afterwards 
enter  for  the  condition  broken,  and  regain  his  former  estate  (&). 
To  preserve  the  contingent  remainder  from  the  operation  of 
the  feoffment,  which,  in  this  repect,  sacrificed  right  to  fiction  and 
metaphysical  subtlety,  recourse  has  been  had  to  the  creation  of 
trustees  to  preserve  the  contingent  remainder  during  the  life  of 
the  tenant  for  life,  notwithstanding  any  determination  of  the  par- 
ticular estate  prematurely,  by  forfeiture  or  otherwise.  This  pre- 
caution is  still  used  in  settlements  on  marriage,  or  by  will,  where 
there  are  contingent  remainders  to  be  protected.  The  legal  estate 
limited  to  trustees  during  the  tenant's  life,  is  a  vested  remainder 
in  trust,  existing  between  the  beneficial  freehold  and  the  con- 
tingent remainder.  The  trustees  are  entitled  to  a  right  of  entry 
in  case  of  any  wrongful  alienation  by  the  tenant  for  life,  or  when- 
ever his  estate  for  life  determines  in  his  lifetime  by  any  other 
means  (c).  The  trustees  are  under  the  cognizance  of  a  court  of 
equity,  and  it  will  control  their  acts,  and  punish  them  for  a  breach 
of  triist;  and  if  the  feoffment  be  made  with  notice  by  the  pur- 
chaser of  the  trust,  as  was  the  fact  in  Chudleigh^s  case,  a  court  of 
chancery  will  hold  the  lands  still  subject  to  the  former  trust  {d). 
But  this  interference  of  equity  is  regulated  by  the  circumstances 
and  justice  of  the  particular  case.     The  court  may,  in  its  discre- 

ia)  Fearne  on  Remainders,  405,  406. 

(6)  Thompson  v.  Leach,  2  Salk.  Rep.  576.  Hale,  Ch.  J.,  in  Purefoy  v. 
Rogers,  2  Saund.  Rep.  387.  Fearne  on  Remainders,  438,  439.  2  Woodd.  Lee. 
196,  197. 

(c)  2  Blacks.  Com.  171.  Fearne  on  Remainders,  409,  410. 

id)  Mansel  v.  Mansel,  2  P.  Wm.  678. 
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tiou,  forbear  to  interfere,  or  it  may,  and  will,  even  allow  or  com- 
pel the  trustees  to  join  in  a  sale  to  destroy  the  contingent  remain- 
der, if  it  should  appear  that  such  a  measure  would  answer  the  uses 
originally  intended  by  the  settlement  (a). 

*  IX.  Of  other  properties  of  contingent  remainders.  [  *  257  ] 
If  a  contingent  remainder  be  created  in  conveyances 
by  way  of  use,  or  in  dispositions  by  will,  the  inheritance,  in  the 
meantime,  if  not  otherwise  disposed  of,  remains  in  the  grantor, 
or  his  heirs,  or  descends  to  the  heirs  of  the  testator,  to  remain 
until  the  contingency  happens.  This  general  and  equitable 
principle  is  of  acknowledged  authority  (6).  Conveyances  to  uses 
are  governed  by  doctrines  derived  from  courts  of  equity;  and  the 
principles  which  originally  controlled  them  they  retained  when 
united  with  the  legal  estate.  So  much  of  the  use  as  is  not  dis- 
posed of,  remains  in  the  grantor;  and  if  the  remainder  in  fee  be 
in  contingency,  the  inheritance  or  use,  in  the  meantime,  results 
to  the  grantor,  and  descends  to  his  heirs,  and  becomes  a  spring- 
ing or  shifting  use,  as  the  contingency  arises.  The  same  doc- 
trine is  applied  to  executory  devises;  and  the  fee  remains  unaf- 
fected by  the  will,  and  goes  to  the  heir,  subject  to  be  defeated 
when  the  devise  takes  effect,  provided  it  takes  effect  within  the 
period  prescribed  against  perpetuities  (c).  Though  the  fee  des- 
cends, in  the  interim,  to  the  heir,  there  shall  be  an  hiatus^  as  was 
observed  in  Plunket  v.  Holmes,  to  let  in  the  contingency  when  it 
happens.  It  was  fully  and  definitively  settled  by  Lord  Parker, 
on  appeal  from  the  rolls,  in  Carter  v.  Barnadiston  (d),  that  the 
inheritance  descends  to  the  heir,  in  the  case  of  a  contingent  re- 
mainder created  by  will,  to  await  the  happening  of  the  contin- 
gency. The  only  debatable  question,  according  to  Mr.  Fearne,  is, 
whether  the  rule  applies  to  conveyances  at  common 
*  law.  As  conveyances  in  this  country  are  almost  uni-  [  *  258  ] 
versally  by  way  of  use,  the  question  in  this  case,  and  in 

(a)  Sir  Thomas  Tippen's  case,  cited  in  1  P.  Wm.  359.  Piatt  v.  Sprigg,  2 
Vern.  Rep.  303.  Frewiu  v.  Charleton,  1  Eq.  Cas.  Abr.  380,  pi.  4.  Syraance 
V.  Tattam,  1  Atk.  Rep.  613.  Fearne  on  Remainders,  410 — 423.  Biscoe  v. 
Perkins,  1  Ves.  &  Bea.  485. 

[h)  Sir  Edward  Cleve's  case,  6  Co.  17,  b.  Davies  v.  Speed,  Carth.  Rep. 
262.  Purefoy  v.  Rogei-s,  2  Saund.  Rep.  380.  Plunket  v.  Holmes,  2.  Ryam. 
28.     Lord  Parker,  iu  Carter  v.  Barnadiston,  1  P.   Wm.  516. 

(c)  Preston  on  Estates,  vol.  i.  240,  242. 

id)  1  P.   Wm.  505. 
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many  others  arising  upon  common  law  conveyances,  will  rarely 
occur  (a);  but  it  is  still  a  point  involved  in  the  general  history 
and  doctrines  of  the  English  law,  and  is,  therefore,  deserving  of 
the  attention  of  the  student. 

If  a  conveyance  be  made  to  A.  for  life,  remainder  to  the  heirs 
of  B.  then  living,  and  livery  be  made  to  A.,  Mr.  Fearne  contends 
that  the  inheritance  continues  in  the  grantor,  because  there  is  no 
passage  open  for  its  transition  at  the  time  of  the  livery.  The 
transition  itself  may  rest  in  abeyance,  or  expectation,  until  the 
contingency  or  future  event  occurs  to  give  it  operation;  but  the 
inheritance,  in  the  meantime,  remains  in  the  grantor,  for  the  very 
plain  and  unanswerable  reason,  that  there  is  no  person  in  rertim 
natura  to  receive  it;  and  he,  or  his  heirs,  must  be  entitled,  on  the 
determination  of  the  particular  estate  before  the  contingent  re- 
mainder can  take  place,  to  enter  and  resume  the  estate.  He 
treated  with  ridicule  the  notion  that  the  fee  was  in  abeyance,  or 
in  nubibus,  or  in  mere  expectation,  or  remembrance,  without  any 
definite  or  tangible  existence;  and  he  considered  it  as  an  absurd 

and  unintelligible  fiction  (6).  Of  the  existence  of  such 
[  *  259  ]  a  technical  rule  of  *  the  common  law  there  can  be  no 

doubt.  The  principle  was,  perhaps,  coeval  with  the 
common  law,  that  during  the  pendency  of  a  contingent  remainder 
in  fee,  upon  a  life  estate,  as  in  the  case  already  stated,  the  in- 
heritance was  deemed  to  be  in  abeyance  (c).  But  a  state  of 
abeyance  was  always  odious,  and  never  admitted  but  from  neces- 
sity, because,  in  that  interval,  there  could  not  be  any  seisin  of  the 
land,  nor  any  tenant  to  the  prcEcipe^  nor  any  one  of  ability  to  pro- 

(«)  In  New  York,  the  conveyances  by  feoffment,  with  livery,  and  by  fines, 
and  common  recoveries,  are  abolished.  New  York  Jievised  Statutes,  vol.  i. 
738,  sec.  136.  Ibid.  vol.  ii.  343,  sec.  24.  All  conveyances  are  now  to  be 
deemed  grants;  and  thoii^h  deeds  of  bargain  and  sale,  and  of  lease  and  re- 
lease, may  be  nsed,  they  are  to  be  deemed  grants.  This  was  a  common  law 
conveyance,  and  it  is  now  declared  to  pass  all  the  interest  of  the  grontor,  if 
80  intended.  Ibid.  739,  sec.  138,  142.  Ibid.  748,  sec.  1,  2.  I  see  no  reason 
why  the  question  in  the  text  should  not  apply  to  grants  in  New  York, 
equally  as  it  would  have  done  to  feofiments  with  livery  before  they  were 
abolished.  , 

(b)  Fearne  on  Remainders,  452 — 458.  That  an  estate  in  abeyance  is  to  be 
considered  as  in  nubibus,  was  a  doctrine  frequently  suggested  and  admitted 
in  Plowden,  (29,  a.  35,  a.  55(5,  563,  564.)  and  Lord  Coke,  in  Co.  Litt.  342,  b. 
said,  that  an  estate  placed  in  such  a  nondescript  situation,  had  the  quality 
of  fame;  inter  nnbila  caput.  Such  an  occasional  glimpse  at  fairy  land,  serves 
at  least  to  cheer  us  amidst  the  disheartening  gloom  of  the  sulyect. 

(f)  Bro.  tit.  D me  and  Bern.  pi.  6.  Gawdy,  J.,  in  Chuileigh's  case,  1  Co. 
135. 
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tect  the  inheritance  frcm  wrong,  or  to  answer  for  its  burdens  "and 
services.     This  was  the  principal  reason  why  a  particular  estate 
for  years  was  not  allowed  to  support  a  contingent  remainder  in 
fee  (a)".     The  title,  if  attacked,  could  not  be  completely  defended, 
because  there  was  no  one  in  being  whom  the  tenant  could  pray  in 
aid  to  support  his  right;  and,  upon   a  writ  of  right  patent,  the 
lessee  for  life  could  not  join  the  mise  upon  the  mere  right.     The 
particular  tenant  could  not  be  punishable  for  waste,  for  the  writ 
of  waste  could  only  be  brought  by  him  who  was  entitled  to  the 
inheritance.     So  many  operations  of  law  were  suspended  by  this 
sad  theory  of  an  estate  in  abeyance,  that  great  impediments  were 
thrown  in  the  way  of  it,  and  no  acts  of  the  parties  were  allowed 
to  put  the  immediate  freehold  in  abeyance  by  limiting  it  to  com- 
mence in  fiituro;  and  we  have  seen,  that  one  ground  on  which 
the  rule  in  Shelley's  case  is  placed,  was  to  prevent  an  abeyance 
of  the  estate  (6).     Though  the  good  sense  of  the  thing,  and  the 
weight  of  liberal  doctrine,  are  strongly  opposed  to  the   ancient 
notion  of  an  abeyance,  the  technical  rule  is,  that  livery  of  seisin 
takes  the  reversion  or  inheritance  from  the  grantor,  and  leaves 
him  no  tangible  or  disposable  interest.     Instead  of  a  reversion, 
he  has  only  a  potential  ownership,  subsisting  in  contem- 
plation of  law,  or  a  possibility  of  reverter;  *and  Mr.    [*260] 
Preston  (c)    insists,  that  an  estate  of  freehold  depend- 
ing on  another  estate  of  freehold,  and  limited  in  contingency, 
must  be  in  abeyance,  and  not  in  the  grantor.     The  fee  passes  out 
of  the  grantor,  and   a  vested  estate  of  freehold  necessarily  pre- 
cedes the  remainder,  and  the  inheritance  is  in  contingency  as  well 
against  the  grantor,  who  has  no  power  over  it,  as  against  the 
person  to  whom  the  contingent  remainder  is  limited.     Mr.  Pres- 
ton conjBdently  asserts,  that   the  argument  of  Mr.  Fearne,  how- 
ever, abstractedly  just  and  reasonable,  is  without  authority,  and 
contrary  to  all  settled  technical  rules.     Another  able  writer  (d) 
also  contends,  that  the  doctrine  of  abeyance  was  never  shaken  or 
attacked,  until  Mr.  Fearne  brought  against  it  the  weight  of  his 
eloquence  and  talents  (c). 

(a)  Hoh.  153. 

[h)  Hoh.  153.     Sir  William  Blackstone's   argument  in  Perrin  v.    Blaker. 
Preston  on  Estates,  vol.  i.  220,  249—255. 

(e)  Preston  on  Estates,  vol.  1.  255.     Preston  on  Abstracts,  vol.  ii.  103 — lOG, 

(d)  Cornishes  Essay  on  Remainders.  175. 

(e)  There  can  be  no  doubt,  though  good  sense  was  with  Mr.  Fearne,  that 
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A  vested  remainder,  lying  in  grant,  passes  by  deed  without 
livery;  but  a  contingent  remainder  is  a  mere  right,  and  cannot  be 
transferred  before  the  contingency  happens,  otherwise  than  by 
way  of  estoppel.  Lord  Coke  (a)  divides  estoppels  into  three  kinds; 
viz. — by  matter  of  record,  as  by  letters  patent,  fine, 
[  *  261  ]  common  recovery,  and  pleading  (6);  by  *matter  in  writ- 
ing, as  by  deed  indented;  and  by  matter  in  pais,  as  by 
livery,  by  entry,  by  acceptance  of  rent,  and  by  partition.  Any 
conveyance  by  matter  of  record,  or  by  deed  indented,  of  an  exe- 
cutory or  contingent  interest,  will  work  an  estoppel  (c).  Thus, 
if  there  be  an  estate  to  A.  and  B.,  and  to  the  survivor  in  fee,  a 
conveyance  operating  by  way  of  an  estoppel  will  bind  the  con- 
tingent remainder  in  fee  in  the  survivor.  A  lease  and  release,  if 
the  latter  be  by  deed  indented,  will  work  an  estoppel.  The  es- 
tate for  life  is  the  only  tangible  interest,  and  the  other  is  a  mere 
possibility;  and  estoppels  exist  where  no  interest  passes  from  the 
party  (d). 

the  book  authorities  are  against  him.  We  cannot  surmount  the  technical 
rule,  if  technical  rules  are  binding  in  questions  on  property.  The  one  in  this 
case  deduces  its  lineage  from  high  antiquity.  It  is  found  in  the  Year  Books, 
and  is  dispersed  over  Plowden  and  Coke.  Mr.  Preston  and  Mr.  Cornish  have 
the  undoubted  advantage;  and  though  M.  Fearne's  Treatise  on  Remainders, 
is  distinguished  for  its  searching  analysis  of  cases,  he  has  abandoned  them  in 
this  instance,  and  followed  the  irresistible  impulse  of  his  judgment.  Those 
other  writers  are  equally  masters  of  abstruse  law;  and  the  latter  in  particular 
is  a  shrewd  and  dry  critic,  dealing  in  occult  points.  The  fee  will  take  an 
occasional  flight  to  the  clouds,  and  cannot  be  stayed,  for  common  sense  is 
disabled,  and  pierced  by  the  longe  fallente  sagitla  I 

ia)  Co.  Litt  352,  a. 

(6)  Where  a  tenant  in  a  writ  of  equity  disclaimed  all  title  to  the  land  de- 
manded, he  was  held  to  be  afterwards  estopped  from  setting  up  against  the 
demandant,  or  his  assignee,  any  title  then  existing  in  him.  Hamilton  v. 
Elliot,  1  a:  H.  Cases,  182. 

(c)  Weall  V.  Lower,  PoUex.  Rep.  54,  61.  Noel  v.  Benby,  3  Simon'' s  Rep. 
103. 

{d)  Co.  Litt.  45,  a.  Bensley  v.  Burdon,  2  Simon  <0  Stetoart,  519.  In  Doe 
V.  Martyn,  8  Barnw.  <&  Cress.  407,  Mr.  Justice  Bayley,  after  an  elaborate  ex- 
:\mination  of  cases,  concluded,  that  a  line  by  a  contingent  remainder-man 
passed  nothing;  and  that  when  the  contingency  happened,  then  in  the  mouth 
of  a  stranger  to  the  fine,  it  was  no  bar  against  a  claim  in  the  name  of  the  re- 
mainder-man. It  operates  by  estoppel,  and  by  estoppel  only;  and  ])arties 
and  privies  may  avail  themselves  of  that  estoppel.  But  in  Doe  v.  Oliver.  10 
Barnw.  &  Cress.  181,  the  above  opinion  was  (jualitied,  and  it  was  held  that  a 
fine  by  a  contingent  remainder-man  did  not  operate  l)y  estoppel  onlfi.  It  had 
an  ulterior  operation  when  the  contingency  happened.  It  then  oi)erates 
upon  the  eslate  as  though  it  had  been  vested  at  the  time  the  fine  w^a.s  levied, 
and  the  estoppel  l)ecomes  an  estate  in  interest.  Where  a  party  is  estoi)ped 
by  his  deed,  all  i)ersons  claiming  under  or  through  him  are  equally  bound 
by  the  estoppel.  Stow  v.  Wyse,  7  ComL  Rep.  211.  Recitals  in  a  di^d  of 
land  estop  ])arties  and  i)rivies.  Story,  J.,  Carver  v.  .Tackscui,  I  Piters'  U.  S. 
Rep.  83.     .Tacrkson  /'.    Parkhurst,  })    Wendell,  20}).      I'.veiy  man  is  bound  to 
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All  contingent  and  executory  interests  are  assignable  in  equity, 
and  will  be  enforced,  if  made  for  a  valuable  consideration ;  and  it 
is  settled,  that  all  contingent  estates  of  inheritance,  as  ^ell  as 
springing  and  executory  uses,  and  possibilities,  coupled  with  an 
interest,  where  the  person  to  take  is  certain,  are  transmis- 
sible by  descent,  and  devisable  and  assignable  (a).  *If  [  *  262  ] 
the  person  be  not  ascertained,  they  are  not  then  possi- 
bilities coupled  with  an  interest,  and  they  cannot  be  either  de- 
vised, or  descend,  at  the  common  law  (b).  Contingent  and  exe- 
cutory, as  well  as  vested  interests,  pass  to  the  real  and  personal 


speiik  and  act  accordinj];  to  the  truth  of  the  case,  and  the  law  will  presume 
lie  has  done  so,  and  will  not  allow  him  to  contradict  such  a  reasonable  pre- 
snnjption.  This  is  the  reason  and  foundation  of  the  doctrine  of  estoppels. 
The  estoppel  prevents  circuity  of  action.  The  truth  is  deemed  to  he  shown 
by  what  estops.  But  the  estoppel  must  be  certain  to  every  intent,  for  no 
one  shall  be  denied  setting  up  the  truth,  unless  it  be  in  a  case  of  plain  con- 
tradiction to  his  former  allegations  and  acts.  Nelson.  J.,  in  Pelletreau  v. 
Jackson,  11  WendelV 8  Rep.  117.  Jackson  v.  Waldron,  13  Wendell,  178,  Tracy, 
senator.  And  as  the  effect  of  an  estoppel  may  be  to  shut  out  the  real  truth, 
by  its  artificial  representniive,  estoppels,  whether  at  law  or  in  equity,  .are  not 
to  be  favoured  or  extended  by  construction.  Gaston.  J.,  Jones  v.  Sasser,  1 
Dev.  &  BalUe'sN.  C.  Bep.  464.  Nor  do  estoppels  bind  the  sovereign  or  state. 
Candler  ?;.  Lunsford,  3  Battle'' s  Rep.  407.  A  release,  or  other  deed,  when  the 
releasor  or  grantor  has  no  right  at  the  time,  passes  nothing,  and  will  joot 
carry  a  title  subsequently  acquired,  unless  it  contains  a  clause  of  warranty; 
and  then  it  operates  by  way  of  estoppel,  and  nototherwise.  Litt.  sec.  446. 
Co.  Litt.  ibid.  Jackson  r.  Wright,  14  Johns.  Rep.  193.  Dart  r.  Dart,  7  Conn. 
Rep.  250.  Jackson  r.  Winslow,  9  Cowen\s  Rep.  1.  Pelletreau  r.  Jackson,  11 
Wendell,  HO.  See  supra,  p.  35.  The  deed  of  a  feme  covert  will  not  operate 
by  way  of  estoppel,  so  as  to  bar  her  subsequently  acquired  interest  in  the 
land.  Jackson  v.  Vanderheyden,  17  Johns.  Rep.  167.  But  a  fine  levied  by 
husband  and  wife,  will  bar  her  contingent  interest,  by  way  of  estoppel. 
Helps  V.  Hereford,  2  Bornw.  &  Aid.  242.  By  statute  in  Missouri,  if  a  person 
conveys  and  purports  to  convey  in  fee  when  he  has  not  the  legal  estate,  and 
he  afterwards  acquires  it,  the  same  shall  pass  immediately  to  the  grantee. 
Remsed  Statutes  of  Missouri,  1835,  p.  119. 

(a)  Whitfield  v.  Fausset,  1  Vesey,  391.  Wright  v.  Wright,  ibid.  411. 
Lawrence  v.  Bayard,  7  Paige,  76. 

{b)  Lampet's  case,  10  Co.  46,  with  Eraser's  notes,  ibid.  47,  b.  Roe  v. 
Jones,  I  H.  Blacks.  Rep.  30.  Moor  v.  Hawkins,  cited  in  1  ibid.  33.  Jones  v. 
Roe,  3  Term  Rep.  88.  Roe  v.  Griffiths,  1  Wm.  Blacks.  Rep.  605.  But  possi- 
bilities which  cannot  be  granted  or  devised,  may  be  released  to  the  owner  of 
the  land.  Lord  Hardwicke,  Wright  v.  Wright,  1  Vesey,  411.  In  the  case  of 
Jackson  r.  Waldron,  13  Wendell,  178,  after  a  full  and  learned  discussion,  it 
was  decided,  that  a  mere  naked  possibility,  without  being  coupled  with  an  in- 
terest, as  that  a  son  may  inherit  to  his  father  avIio  is  living,  or  where  there 
is  a  devise  of  white  acre  to  A.,  and  of  black  acre  to  B.,  and  if  either  die 
without  issue,  his  estate  to  go  to  the  survivor,  and  both  be  living,  such  a 
possibility  cannot  be  assigned,  or  released,  or  devised,  or  pass  by  descent, 
and  can  only  be  extinguished  by  estoppel.  On  the  other  hand,  if  the  possi- 
bility be  coupled  with  an  interest,  as  when  the  person  who  is  to  take  upon  the 
happening,  of  the  contingency,  is  ascertained  and  fixed,  such  a  possibility 
may  be  released,  devised,  or  assigned,  like  any  other  future  estate  in  re- 
mainder.   ^ 
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representatives,  according  to  the  nature  of  the  interest,  and  en- 
title the  representatives  to  them  when  the  contingency  hap- 
pens (a). 

(a)  Fearne  on  Rem.  459.  Preston  on  Abstracts,  vol.  ii.  119.  Goodtitle  v. 
Wood,  Waies'  Rep.  211.  Good  right  v.  Searle,  2  Wilson,  29.  See  infra,  p. 
284.  I  apprehend  that  the  rule  at  the  common  law,  that  executory  interests 
cannot  be  transferred  by  deed,  except  by  way  of  estoppel,  no  longer  exists  in 
New  York.  By  the  New  York  Revised  Statutes,  (vol.  1.  723,  sec.  9,  10,  13. 
Ibid.  725,  sec.  35,)  estates  in  expectancy  include  all  future  estates,  vested 
and  contingent;  and  all  expectant  estates  are  descendible,  devisable,  and 
alienable,  in  the  same  manner  as  estates  in  possession.  This  sweeping  pro- 
vision would  seem  to  embrace  every  executory  and  contingent  interest;  and 
all  conveyances  whatsoever  are  reduced  to  simple  grants.  So,  by  the  Mass. 
Revised  Statutes  of  1835,  when  any  contingent  remainder,  executory  devise, 
or  other  estate  in  expectancy,  is  so  limited  to  any  person,  that  in  case  of  his 
d^th  before  the  contingency  happens,  the  estate  would  descend  to  his  heirs 
in  fee,  such  person  may  sell,  assign,  or  devise  the  same,  subject  to  the  con- 
tingency. 
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LECTURE  LX. 

OF  EXECUTORY  DEVISES. 

An  executory  devise  is  a  limitation  by  will  of  a  future  contin- 
gent interest  in  lands,  contrary  to  the  rules  of  limitation  of  con- 
tingent estates  in  conveyances  at  law.  If  the  limitation  by  will 
does  not  depart  from  those  rules  prescribed  for  the  government 
of  contingent  remainders,  it  is,  in  that  case,  a  contingent  remain- 
der, and  not  an  executory  devise  (a).  Lord  Kenyon  observed,  in 
Doe  V.  Morgan  (b),  that  the  rule  laid  down  by  Lord  Hale  had  uni- 
formly prevailed  without  exception,  that  "where  a  contingency 
was  limited  to  depend  on  an  estate  of  freehold,  which  was  cap- 
able of  supporting  a  remainder,  it  should  never  be  construed  to 
be  an  executory  devise,  but  a  contingent  remainder." 

I.   Of  the  history  of  executory  devises. 

The  reason  of  the  institution  of  executory  devises  was  to  sup- 
pjrt  the  will  of  the  testator;  for  when  it  was  evident  that  he  in- 
tended a  contingent  remainder,  and  when  it  could  not  operate  as 
such  by  the  rules  of  law,  the  limitation  was  then  out  of  indul- 
gence to  wills,  held  to  be  good  as  an  executory  devise/  "They 
are  not  mere  possibilities,  but  certain  and  substantial  interests 
and  estates,  and  are  put  under  such  restraints  only  as  have  been 

{a)  Carwardine  v.  Carwardine,  1  Eden^s  Rep.  27.  [h)  3  term  Rep.  763. 

^  Executory  devises  are  a  species  of  testamentary  dispositions,  allowed  by 
courts  of  law,  and  when  properly  exercised,  tliej-  pass  the  legal  estate  or  in- 
terest to  all  persons  in  favor  of  whom  the  dispositions  are  made.  They  are 
devises  to  take  effect  at  a  certain  time  in  the  future,  or  upon  a  certain  event, 
and  in  favor  of  certain  parties.  Limitations  by  way  of  springing  or  shift- 
ing uses,  are  similar  in  etfect,  except  that  they  are  created  by  deed  inter  vivo.% 
and  are  based  upon  the  statute  of  uses.  Whenever  the  event  happens  when 
a  shifting  or  springing  use  is  to  take  effect,  the  statute  of  uses  vests  the  legal 
seisin  and  ownership  in  the  person  entitled  by  virtue  of  the  use.  These 
executory  devises,  and  shifting  and  springing  uses,  must  vest  in  the  pei'soh* 
intended  to  be  beaefited  within  the  time  allowed  by  law.  or  they  will  be  de- 
clared illegal  and  of  no  effect.  See  Harrison  v.  Harrison,  36  N.  Y.  543, 
Courts  of  equity  always  take  care  that  future  estates  or  interests  shall  not 
be  destroyed  by  the  present  user  of  the  property;  and  that  the  limitations 
of  future  equitable  interests  shall  not  transcend  the  limits  assigned  for  the 
limitation  of  similar  legal  interests  or  executory  devises,  and  shifting  and 
springing  uses  at  law.     Perry  on  Trusts,  sec.  378. 
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deemed  requisite  to  prevent  the  mischiefs  of  perpetuities,  or  the 
existence  of  estates  that  where  unalienable  (a). 

The  history  of  executory  devises  presents  an  interestiDg  view 
of  the  stable  policy  of  the  English  common  law,  which  abhorred 
perpetuities,  and  the  determined  spirit  of  the  courts  of  justice 
to  uphold  that  policy,  and  keep  property  free  from  the  fetters  of 
entailments,  under  whatever  modification  or  form  they  might  as- 
sume. Perpetuities,  as  applied  to  real  estates,  were  conducive  to 
the  power  and  grandeur  of  ancient  families,  and  gratifying  to 
the  pride  of  the  aristocracy;  but  they  were  extremely  disrelished 
by  the  nation  at  large,  as  being  inconsistent  with  the  free  and 
unfettered  enjoyment  of  property.  "The  reluctant  spirit  of  Eng- 
lish liberty,"  said  Lord  Northington  (b),  "would  not  submit  to 
the  statute  of  entails;  and  Westminster  Hall,  siding  with  liberty, 
found  means  to  evade  it."  Common  recoveries  were  introduced 
to  bar  estates  tail;  and  then,  on  the  other  hand,  provisos  and 
conditions  not  to  alien  with  a  cesser  of  the  estate  on  any  such 
attempt  by  the  tenant,  were  introduced  to  recall  perpetuitips. 
The  courts  of 'law  would  not  allow  any  such  restraints  by  con- 
dition, upon  the  power  of  alienation,  to  be  valid  (c).  Such  per- 
petuities, said  Lord  Bacon  (d),  would  bring  in  use  the  former  in- 
conveniences attached  to  entail;  and  he  suggested  that  it  was 
better  for  the  sovereign  and  the  subject,  that  men  should  be  'in 
hazard  of  having  their  houses,  undone  by  unthrifty  posterity, 
than  to  be  tied  to  the  stake  by  such  perpetuities."  ^ 

Executory  limitations  were  next  resorted  to,  that  men  might  at- 
tain the  same  object.  Mr.  Hargrave  (e)  has  gleaned 
[  *  265  ]   *from  the  oldest  authorities  a  few  imperfect  samples  of 

(a)  Lord  Ch.  J.  Willes,  in  Goodtitle  v.  Wood,  Willes'  Bep.  211. 

{bj  Duke  of  Marlborough  v.  Earl  Godolphin,  1  Eden^a  Rep.  417, 

(e)  Vide  supra,  p.  131. 

(rf)   Use  of  the  Law  in  Bacon's  Law  Tracts,  145. 

(e)  See  his  elaborate  argument  as  counsel  in  the  great  case  of  Thellusson 
V.  Woodfonl,  4  Ves.  249 — 2()4.  Lord  Ch.  J.  Bridgman,  in  the  case  of  Bate/>. 
Amherst,  (7'.  Ray  in.  82,)  had,  however,  long  preceded  him  in  the  resean^h; 
for  he  insisted,  in  that  case,  that  executory  devises  were  grounded  upon  the 
common  law,  and  he  refers  to  49  Edw.  III.  16,  a.,  ^nd  Hen.  VL  13.  a,  jis 
evidence  of  it.     Both  of  those  cases  are  cited  by  I^ord  Coke,  and  the  latter 

2  Much  of  the  learning  of  executory  devises  consists  in  applying  rules 
which  discriminate  between  them  and  contingent  remainders,  while  ni-  si  of 
the  doctrine  relating  to  springing  and  sliif'ting  uses  is  identical  with  tliatof 
executory  devises,  with  this  distin(;tion,  that  by  an  executory  devise,  the 
freehold  itself  is  transferred  to  the  future  devisee  substantially,  without 
any  reference  to  the  statute.  2  Washburn  on  Keal  Prop.  738,  1  Spenco'a 
Eq.  Jur.  471. 
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an  executory  devise;  but  this  species  of  limitation  may  be  con- 
sidered as  having  arisen  since  the  statutes  of  uses  and  of  wills. 
It  was  slowly  and  cautiously  admitted,  prior  to  the  leading  case 
of  Pells  V.  Broivn  (a).  Springing  uses  of  the  inheritance  fur- 
nished a  precedent  for  similar  limitations  in  the  form  of  executory 
devises;  and  it  was  decided  in  Pells  v.  Brown,  that  a  fee  might 
be  limited  upon  a  fee  by  way  of  executory  devise,  and  that  such 
a  limitation  could  not  be  barred  by  a  common  recovery.  That 
case  was  silent  as  to  executory  bequests  of  chattels;  and  Mr. 
Justice  Doderidge  was  opposed  to  the  doctrine  of  the  decision, 
and  showed  that  he  was  haunted  with  the  apprehension  of  reviv- 
ing perpetuities  under  the  shelter  of  an  executory  devise.  The 
case,  however,  established  the  legality  of  an  executory  devise  of 
the  fee  upon  a  contingency  not  exceeding  one  life,  and  that  it 
could  not  be  barred  by  a  recovery.  The  same  point  was  con- 
ceded by  the  court  in  Snoive  v.  Cutler  (b);  and  the  limits  of  an 
executory  devise  were  gradually  enlarged  and  extended  to  several 
lives  wearing  out  at  the  same  time.  Thus,  in  Goring  v.  Bicker- 
staff  e  (c),  a  limitation  of  a  term  from  one  to  several  persons  in 
remainder  in  succession,  was  held  to  be  good,  and  not  tending  to 
a  perpetuity,  if  they  were  all  alive  together;  for,  as  Ch.  B.  Hale 
observed  in  that  case,  all  the  candles  were  lighted  together,  and 
the  whole  period  could  not  amount  to  more  than  the  life  of  the 
last  survivor.^ 

The  great  case  of  the  Duke  of  Norfolk  (d),  on  the 
doctrine  *of  perpetuities,  was  finally  decided  in  1685,   [*266] 
and  the  three  senior  judges  at  law  were  associated  with 
Lord  Chancellor  Nottingham.     The  question  arose  upon  the  trust 
of  a  term  for  years  upon  a  settlement  by  deed,  and  it  was,  whether 

in  7  Go.  9,  a,  to  prove  that  an  infant  en  ventre  sa  mere,  was,  in  many  cases, 
"of  consideration  in  the  law." 

{(()   Cro.  Jack.^dO. 

(ft)  1   Lev.  185. 

(c)  Pollcx.  Rep.  31.  1  Cases  in  Chancery ,  4.  2  Freeman,  163.  Lord  Bridg- 
man's  MS.  report  of  the  case,  cited  by  Mr.  Hargrave,  in  4  Ves.  Hep.  258. 

id)  3  Ch.  Cas.  1.      Pollex.  Rep.  223.     2  Ch.  Rep.  229. 

•'The  distinction  between  contingent  estates  and  executory  interests  is 
given  by  the  following  proposition  :  Every  limitation  creates,  in  favor  of  a 
specified  person,  a  possibility  of  the  vesting  of  an  estate  in  him  at  a  futnre 
time,  which  is  valid  by  the  rules  of  the  common  law,  gives  rise  to  a  contin- 
gent remainder,  and  every  such  limitation  whicli  is  valid  in  a  will  or  in  a 
conv^eyance  to  uses,  but  would  not  be  valid  as  a  limitation  under  the  rules 
of  the  common  law,  gives  use  to  an  executory  interest.  Challis  on  Keal 
Prop.  52  iText  Book  Series). 
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a  limitation  over  upon  the  contingency  of  A.  dying  without  issue 
was  valid.  The  subject  of  executory  devises  was  involved  in  the 
elaborate  and  powerful  discussion  in  that  case.  The  judges  were 
exceedingly  jealous  of  perpetuities,  and  would  not  allow  limita 
tions  over  upon  an  estate  tail  to  be  good;  but  the  chancellor  was 
of  a  difPerent  opinion,  and  he  supported  the  settlement,  and  his 
opinion  was  affirmed  in  the  house  of  lords.  While  he  admitted 
that  a  perpetuity  was  against  the  reason  and  policy  of  the  law,  he 
insisted,  that  future  interests,  springing  and  executory  trusts,  and 
remainders,  that  were  to  arise  upon  contingencies,  if  not  too  re- 
mote, were  not  within  the  reason  of  the  objection,  and  were  neces- 
sary to  provide  for  the  exigencies  of  families.*  The  principle  of 
that  case  was,  that  terms  for  years  were,  equally  with  inheri- 
tances, subject  to  executory  devise,  and  to  trusts  of  the  same 
nature;  and  it  led  to  the  practice  of  a  strict  settlement  of  that 
species  of  property,  by  executory  devise,  to  the  extent  of  lives  in 
being,  and  twenty-one  years  afterwards.  The  doctrine  of  execu- 
tory devises  grew  and  enlarged,  paW  passu,  in  its  application  to 
terms  for  years,  and  to  estates  of  inheritance.  In  Scatterwood  v. 
Edge  (a),  the  judges  considered  lives  in  being  as  the  ultimatum 
of  contingency  in  point  of  time;  and  they  showed  that  they  in- 
herited the  spirit  of  the  old  law  against  such  limitations.  Every 
executory  devise  was  declared  to  be  a  perpetuity  as  far  as  it  went, 
and  rendered  the  estate  unalienable  during  the  period  allowed 
for  the  contingency  to  happen,  though  all  mankind  should  join 

in  the  conveyance  (b).  The  question  which  arose  about 
[  *267  ]  the  *same  time  in  Lloyd  v.  Careiv  (c),  was,  whether  a 

limitation  could  be  extended  for  one  year  beyond  co- 
existing lives.  The  decision  in  chancery  was,  that  it  could  not ; 
but  the  decree  was  reversed  upon  appeal,  and  the  limitation, 
with  that  advance,  allowed,  though  not  without  great  efforts  to 
prevent  it,  on  the  ground  that  perpetuities  had  latterly  increased 

(a)  1  Snlk.  Rep.  229.     12  Mod.  Bep.  278. 

{}))  This  last  observation  of  Mr.  Justice  Powell  is  supposed  to  be  rather  too 
strong;  for  the  owner  of  the  contingent  fee,  together  with  the  executory  de- 
visee, may  bar  it  by  a  common  recovery,  and  it  may  be  barre<l  by  fine  hy 
way  of  estoppel.  But  in  those  states  where  there  are  no  fines  or  recoveries, 
the  executory  devise  is  a  perpetuity  as  far  as  it  goes. 

(c)  Prec.  in  Ch.  72.  Shouura'  P.  C.  137,  S.  C.  Marks  r.  Marks,  10  3IniL 
Bcp.  419,  S.  P.     Thellusson  v.  Woodford,  4  Vesey,  227.     11  ibid.  112. 

'  Executory  devises  are  bound  by  the  rule  against  perpetuities.  This 
proix)sition  is  now  an  undisputed  axiom  of  the  law. 
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to  the  entanglement  and  ruin  of  families.  Afterwards,  in  Lud- 
dington  v.  Kime  (a),  Powell,  J.,  was  of  opinion,  that  a  limitation, 
by  way  of  executory  devise,  might  be  extended  beyond  a  life  in 
esse,  so  as  to  include  a  posthumous  son.  But  Ch.  J.  Treby  was 
of  a  different  opinion,  and  he  held,  that  the  time  allowed  for  exe- 
cutory devises  to  take  effect,  ought  not  to  be  longer  than  the  life 
of  one  person  then  in  being,  according  to  Snowe  and  Cutler^s 
case.  At  last,  in  Stephens  v.  Stephens,  in  1736  (6),  the  doctrine 
was  finally  settled  and  defined  by  precise  limits.  The  addition  of 
twenty-one  years  to  a  life  or  lives  in  being,  was  held  to  be  ad- 
missible; and  that  decision  received  the  sanction  of  the  court  of 
chancery,  and  of  the  judges  of  the  king's  bench. ^  A  devise  of 
lands  in  fee,  to  such  unborn  son  of  a  feme  covert  as  should  first 
attain  the  age  of  twenty- one,  was  held  to  be  good;  for  the  utmost 
length  of  time  that  could  happen  before  the  estate  would  vest, 
was  the  life  of  the  mother,  and  the  subsequent  infancy  of  the  son. 
Since  that  time,  an  executory  devise  of  .the  inheritance  to  the  ex- 
tent of  a  life,  or  lives  in  being,  and  twenty-one  years,  and  the 
fraction  of  another  year,  to  reach  the  case  of  a  posthumous  ohild, 
has  been  uniformly  allowed;  and  the  same  rule  equally  applies  to 
chattel-  interests  (c).  And  thus,  notwithstanding  the  constant 
dread  of  perpetuities,  and  the  jealousy  of  executory  devises,  as 
being  an  irregular  and  limited  species  of  entail,  a  sense 
of  the  *  convenience  of  such  limitations  in  family  settle-  [  *  268  ] 
ments,  has  enabled  them,  after  a  struggle  of  nearly  two 
centuries,  to  come  triumphantly  out  of  the  contest.  They  h*ave, 
also,  become  firmly  established  (though,  with  some  disabilities, 


{a)  1  Lord  Raym,  203. 

(b)  2  Barnard,  K.  B.  375.     Cases  temp.  Talb.  228. 

(c)  Atkinson  v.  Hutchinson,  3  P.  U^m.  258.  Goodman  v.  Goodright,  1 
Blacks.  Rep.  188.  2  Blacks.  Covi.  174.  Long  v.  Blackall,  7  Term  Rep.  100. 
Cadell  V.  Palmer,  1  Clark  &  Finnelly,  373.  10  Bingham,  140,  S.  C.  In  tliis 
last  case,  it  was  decided  in  the  House  of  Lords,  in  accordance  with  the  opin- 
ion of  the  twelve  judges,  that  a  limitation  by  way  of  executory  devise  is  valid, 
though  it  is  not  to  take  effect  until  after  the  determination  of  a  life  or  lives 
in  being,  and  a  term  of  twenty-one  years  afterwards  as  a  term  in  gross, 
without  reference  to  the  infancy  of  any  person  wlio  is  to  take  under  such  limita- 
Hon. 

^  All  legal  estates  which  arise  by  way  of  executory  devise,  must  vest  within 
a  life  or  lives  in  being  at  the  death  of  the  testator,  and  twenty-one  years 
thereafter;  and  in  case  the  person  in  whom  the  estate  or  interest  should  then 
vest,  is  en  ventre  sa  mere,  nine  months  more  will  be  allowed.  Egerton  v. 
Brownlow.  4  H.  L.  Ca.  160;  Sears  r.  Eussell,  8  Gray,  86;  Conkliu  v.  Conklin, 
3  Sand.  Ch.  64;  2  Fearne,  Cont.  Kem.  50. 
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in  New  York,  as  we  have  already  seen  (a),)  as  part  of  the  system 
of  our  American  testamentary  jurisprudence  (6). 

11.   Of  the  several  kinds,  and  general  qualities  of  executory 

devises. 

There  are  two  kinds  of  executory  devises  relative  to  real  estate, 
and  a  third  sort  relative  to  personal  estate  (c).  (1.)  Where  the 
devisor  parts  with  his  whole  estate,  but,  upon  some  contingency, 
qualifies  the  disposition  of  it,  and  limits  an  estate  on  that  con- 
tingency. Thus,  if  there  be  a  devise  to  A.'  for  life,  remainder  to 
B.  in  fee,  provided  that  if  C.  should,  within  three  months  after 
the  death  of  A.,  pay  one  thousand  dollars  to  B.,  then  to  C.  in 
fee,  this  is  an  executory  devise  toO.,  and  if  he  dies  in  the  life- 
time of  A.,  his  heir  may  perform  the  condition  (d). 
[  *  269  ]  (2.)  Where  the  testator  *  gives  a  future  interest  to  arise 
upon  a  contingency,  but  does  not  part  with  the  fee  in  the 
mean  time;  as  in  the  case  of  a  devise  to  the  heirs  of  B.,  after  the 
death  of  B.,  or  a  devise  to  B.  in  fee,  to  take  effect  six  months 
after  the  testator's  death;  or  a  devise  to  the  daughter  of  B.,  who 
shall  marry  C.  within  fifteen  years  (e).  (3.)  At  common  law,  as 
was  observed  in  a  former  volume  (g),  if  there  was  an  executory 
bequest  of  personal  property,  as  of  a  term  for  years  to  A.'  for  life, 
and  after  his  death  to  B.,  the  ulterior  limitation  was  void,  and  the 
whole  property  vested  in  A.     There,  was,  then,  a  distinction  be- 

(«)  Supra,  p.  17. 

(6)  Though  the  Code  Napoleon  has  abolished  all  perpetuities  and  substitu- 
tions, (as  see  supi-a,  p.  21,)  yet  the  convenience  and  policy  of  giving  some 
reasonable  effect  to  the  will  of  the  testator,  even  on  the  subject  of  fidei  com- 
missa^  has  prevailed.  There  are  fidei  commissa^  and  substitutions,  wliich  are 
held  not  to  be  prohibited;  and  it  is  declared  to  be  the  spirit  of  the  e.xisting 
jurisprudence  of  France,  not  to  annul  a  testamentary  disposition  made  under 
the  code,  except  it  necessarily  presents  a  substitution,  and  cannot  receive,  any 
other  construction  7'oullier,  torn.  v.  No.  15,  16,  30.  44;  and  he  relers  to  a 
decision  of  the  court  of  Besancon,  reported  in  the  Ecaieil  de  Jurisprudence, 
du  Code  Civil,  torn.  xvi.  in  supix)rt  of  this  principle. 

(c)  This  is  the  chtssification  made  by  Powell,  J.,  in  ScatterMood  r.  Edge, 
1  Salk.  Rep.  229,  and  it  has  been  followed  by  Mr.  Fearne.  Mr.  Preston  goes 
on  to  a  greater  subdivision;  and  he  says  there  are  six  sorts  of  executory  de- 
vise applicable  to  freehold  interests,  and  two,  at  least,  if  not  three,  sorts  of 
executory  beq nests  applicable  to  chattel  interests.  PreMon  on  Abstracts  of 
IHtle,  vol.  ii.  124.  I  have  chosen  not  to  perplex  the  subject  by  divisions  too 
refined  and  minute.  The  object  in  elementary  discussions,  according  to  the 
plan  of  these  Jjcctures,  is  t-o  generalize  as  much  as  possible. 

id)  Marks  v.  Marks,  10  Mod.  Rep.  419.      I'reck.  in  Ch.  48({. 

(c)  Bate  V.  Amherst.  T.  Haym.  82.  Lent  v.  Archer,  1  Halk.  Rep.  226.  LK)rd 
Ch.  J.  Treby,  in  Clark  v.  8mith,  1   Lutw  798. 

(g)  Vol.  ii.  lee.  35,  sec.  5. 


Lee.  LX.]  OF  REAL  PROPERTY.  *  270 

tween  the  bequest  of  the  use  of  a  chattel  interest,  and  of  the  thing 
itself;  but  that  distinction  was  afterwards  exploded,  and  the  doc- 
trine is  now  settled,  that  such  limitations  over  of  chattels  real  or 
personal,  in  a  will,  or  by  way  of  trust,  are  good.  The  executory 
bequest  is  equally  good,  though  the  ulterior  devisee  be  not  at  the 
time  in  esse  (a) ;  and  chattels,  so  limited,  are  not  subject  to  the 
demands  of  creditors  beyond  the  life  of  the  first  taker,  who  can- 
not pledge  ihem,  nor  dispose  of  them  beyond  his  life  interest 
therein  (b).' 

An  executory  devise  differs  from  a  remainder  in  three  very  ma- 
terial points.  ( 1. )  It  needs  not  any  particular  estate  to  precede 
and  support  it,  as  in  the  case  of  a  devise  in  fee  to  A.  upon  his 
marriage.  Here  is  a  freehold  limited  to  commence  in  futuro, 
which  may  be  done  by  devise,  because  the  freehold  passes  with- 
out livery  of  seisin;  and  until  the  contingency  happens  the  fee 
passes,  in  the  usual  course  of  descent,  to  the  heirs  at  law.  (2.) 
A  fee  may  be  limited  after  a  fee,  as  in  the  case  of  a  devise  of  land 
to  B.  in  fee,  and  if  he  dies  without  issue,  or  before  the  age  of 
twenty-one,  then  to  C.  in  fee.  (3.)  A  term  for  years 
may  be  *  limited  over,  after  a  life  estate  created  in  the  [  *  270  ] 
same.  At  law,  the  grant  of  the  term  to  a  man  for  life 
would  have  been  a  total  disposition  of  the  whole  term  (c).  Nor 
can  an  executory  devise  or  bequest  be  prevented  or  destroyed  by 
any  alteration  whatsoever,  in  the  estate  out  of  which,  or  subse- 
quently to  which,  it  is  limited  (d).^  The  executory  interest  is 
wholly  exempted  from  the  power  of  the  first  devisee  or  taker.  If, 
therefore,  there  be  an  absolute  power  of  disposition  given  by  the 
will  to  the  first  taker,  as  if  an  estate  be  devised  to  A.  in  fee,  and 
if  he  dies  possessed  of  the  property  without  lawful  issue,  the  re- 
mainder over,  or  remainder  over  of  the  property  which  he,  dying 

(a)  Cotton  V.  Heath,  1  Eq.  Cas.  Abr.  191,  pi.  2. 

(6)  Hoare  v.  Parker,  2  7'erni  Rep.  376.     Fearne  on  Executory  Devises,  46. 

(c)  2  Blacks.  Com.  173,  174. 

(d)  Pells  V.  Brown,  Cro.  Jac.  590.     Fearne  on  Executory  Devises,  46,  51 — 58. 
^  Estates  limited  to  take  effect  after  an  indefinite  failure  of  issue  of  a  living 

or  deceased  person  are  void,  because  the  issue  of  such  persons  may  not  fail 
until  after  the  term  of  a  life  or  lives  in  being  and  twenty-one  years  has  ex- 
pired. McKee  V.  Means,  34  Ala.  376;  Jordan  v.  Roach,  32  Miss.  481;  Budd 
V.  State,  22  Md.  48;  Armstrong  v.  Armstrong,  14  B.  Mon.  333;  Bramlet  v. 
Bates,  1  Sneed,  554. 

^  "A  limitation  taking  effect  as  an  executionary  devise  may,  by  a  change 
of  circumstances,  become  a  contingent  remainder,  though  it  can  never  after- 
wards, if  it  fail  as  a  remainder,  enure  as  a  conditicmal  limitation  or  spring- 
ing use."     2  Washburn  on  Real  Prop.  749. 
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without  heirs,  should  leave,  or  without  selling  or  devising  the 
same;  in  all  such  cases  the  remainder  over  is  void  as  a  remainder, 
because  of  the  preceding  fee;  and  it  is  void  by  way  of  executory 
devise,  because  the  limitation  is  inconsistent  with  the  absolute 
estate,  or  power  of  disposition  expressly  given,  or  necessarily  im- 
plied by  the  will  (a).  A  valid  executory  devise  cannot  subsist 
under  an  absolute  power  of  disposition  in  the  first  taker.  When 
an  executory  devise  is  duly  created,  it  is  a  species  of  ^entailed  es- 
tate, to  the  extent  of  the  authorized  period  of  limitation.  It  is 
a  stable  and  unalienable  interest,  and  the  first  taker  has  only  the 
use  of  the  land  or  chattel  pending  the  contingency  mentioned  in 
the  will.  The  executory  devise  cannot  be  devested  even  by  a 
feoffment  (6);  but  the  stability  of  these  executory  limitations  is, 
nevertheless,  to  be  understood  with  this  single  qualification,  that 
if  an  executory  devise  or  interest  follows  an  estate  tail,  a  common 
recovery,  suffered  by  the  tenant  in  tail  before  the  condition  oc- 
curred, will  bar  the  estate  depending  on  that  condition; 
[  *  271  ]  for  a  common  recovery  bars  all  subsequent  *  and  con- 
ditional limitations  (c).  It  is  not  so  with  a  recovery 
suffered  by  a  tenant  in  fee;  for  that  will  not  bar  an  executory  de- 
vise,  as  was  decided  in  Pells  v.  Broivn  (d) ;  and  the  reason  of 
the  distinction  is,  that  the  issue  in  tail  is  barred  in  respect  of 
the  recompense  in  value,  which  they  are  presumed  to  recover  over 
against  the  vouchee;  whereas  the  executory  devisee  is  entitled  to 
no  part  of  the  recompense,  for  that  would  go  to  the  first  taker,  or 
person  having  the  conditional  fee.  It  is  further  to  be  observed, 
that  a  change  of  circumstances,  either  before  or  after  a  testator's 
death,  may  convert  into  a  remainder  a  limitation,  which,  at  the 
death  of  the  testator,  and  without  such  change,  could 'only  have 
operated  by  way  of  executory  devise  (e). 

III.   Of  limitations  to  executory  devises. 
(1.)    When  too  remote. 

We  have  seen  (g),  thai  an  executory  devise,  either  of  real  or 
personal  estate,  is  good,  if  limited  to  vest  within  the  compass  of 

(a)  Jackson  v.  Bull,  10  Johns.  Rep.  19.     Attorney  General  v.  Hall,  Fitzg. 
314.     Ida  V.  Ide,  5  Mass.  Rep.  500.     Jackson  v.  'Robins,  16  Johns.  Rep.  537. 
(&)  Mullineux's  case,  cited  in  Palm.  136. 

(c)  Driver  v.  Edgar,  Cowp.  Rep.  379.     Feame,  m,  67,  107. 

(d)  Cro.  Jac.  590. 

(e)  Preston  on  Abstracts,  vol.  ii.  154.     Doe  v.  Howell,  10  Bamw.  <fc  Cress,  230. 
{g)  Supra,  p.  267. 
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twenty-one  years  after  a  life  or  lives  in  being;  and  the  contin- 
gency may  depend  on  as  many  lives  in  being  as  the  settlor  pleases, 
for  the  whole  period  is  no  more  than  the  life  of  the  survivor  (a). 
This  rule  of  the  English  law  has  been  restricted  by  the  New  York 
Revised  Statutes  ( 6),  which  will  not  allow  the  absolute  power  of 
alienation  to  be^  suspended  by  any  limitation  or  condition  what- 
ever, for  a 'longer  period  than  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  the  estate;  except  in 
the  single  case  of  a  contingent  remainder  in  fee,  which  may  be 
created  on  a  prior  remainder  in  fee,  to  take  effect  in  the  event 
that  the  persons  to  whom  the  first  remainder  is  limited  shall  die 
under  the  age  of  twenty-one  years;  or  upon  any  other  contingency 
by  which  the  estate  of  such  persons  may  be  determined  before 
they  attain  their  full  age.  Every  future  estate  is  declared  to  be 
void  in  its  creation,  which  suspends  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  is  above  prescribed  (c).^     The  New 

(a)  Vide  supra ^  p.  17.  In  the  case  of  a  devise  of  real  estate  to  trustees,  in 
trust  for  wife  for  life,  and  after  her  death  in  trust  for  the  grandchildren  of  B. 
then  living,  to  be  received  by  them  in  equal  proportions,  when  they  should 
severally  attain  the  age  of  twenty-five  years,  the  testator  left  the  widow  and 
B.  surviving.  Eight  grandchildren  were  living  at  the  death  of  the  widow, 
and  several  were  born  afterwards.  It  was  held,  in  Kevern  v.  Williams,  5 
Simons,  171,  that  the  devise  was  not  void  for  remoteness,  but  those  only  of 
the  grandchildren  took  who  were  in  existence  at  the  widow's  death. 

(6j  Vol.  i.  723,  sec.  14,  15,  IG.     Vide  infra,  p.  283. 

(c)  A  trust  estate,  if  it  be  so  limited  that  it  cannot,  in  any  event,  continue 
longer  than  the  actual  minority  of  two  or  more  infants  in  being  at  the  crea- 
tion of  the  estate,  and  who  have  an  interest  therein,  either  vested  or  contin- 
gent, is  not  necessarily  invalid  in  New  York:  for  this,  in  no  event,  suspends 
the  power  of  alienation  for  a  longer  period  than  twenty-one  years,  and  the 
usual  period  of  gestation  if  there  was  a  posthumous  child.  Hawley  &  King 
r.  James  and  Others,  o  Faif/e,  318.  S.  C.  16  Wendell ,  61.  In  this  case  of 
Hawley  v.  James,  it  was  urged  upon  the  argument  by  one  of  the  counsel, 
(and  who  had  been  himself  one  of  the  revisers.)  that  the  rule  of  the  common 
law  permitting  a  suspension  of  the  absolute  power  of  alienation  for  a  mode- 
rate term  of  years  without  reference  to  lives,  was  not  within  the  policy  or  pur- 
view of  the  revised  statutes,  and  remained  unchanged.  The  object  of  the 
statute  was  to  reduce  the  number  of  lives  to  two.  and  to  abolish  the  twenty- 
one  years  as  an  absolute  term,  after  the  expiration  of  the  lives,  and  confining 
the  additional  suspense  to  an  actual  minority.  See  5  Paige,  394 — 403.  But 
a  moderate  term  for  years,  was  probably  deemed  not  sufficiently  definite  and 
precise,  and  the  decision  in  the  case  seems  to  have  regarded  the  statutory  re- 

®  In  determining  whether  a  particular  devise  is  contrary  to  the  rule  against 
perpetuities,  the  inquiry  is  not  whether  the  contingency  upon  which  the 
estate  is  to  vest  actually  occurs  within  the  time  limited  by  the  rule,  but 
whether  it  is  possible  that  the  event  may  not  happen  within  the  time.  If  it 
is  possible  that  the  event,  upon  which  an  executory  devise  is  to  vest  in  some 
person,  may  not  happen  within  that  time,  the  executory  devise  is  void, 
although  in  fact  the  event  actually  happens  within  the  time.  Sears  v.  Put- 
nam, 102  Mass.  5;  Moore  v.  Moore,  6  Jones'  Eq.  132;  Robinson  v.  Bishop,  23 
Ark.  378. 
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York  statute  has,  in  effect,  destroyed  all  distinction  between  con- 
tingent remainders  and  executory  devises.  They  are  equally  future 
or  expectant  estates,  subject  to  the  same  provisions,  and 
[  *  272  ]  may  be  equally  created  by  grant,  or  by  will.  *The  sta- 
tute (a)  allows  a  freehold  estate,  as  well  as  a  chattel 
real,  to  be  created,  to  commence  at  a  future  day;  and  an  estate 
for  life  to  be  created  in  a  term  for  years,  and  a  remainder  limited 
thereon;  and  a  remainder  of  a  freehold  or  chattel  real,  either  con- 
tingent or  vested,  to  be  created  expectant  on  the  determination 
of  a  term  for  years;  and  a  fee  to  be  limited  on  a  fee,  upon  a  con- 
tingency. There  does  not  appear,  therefore,  to  be  any  real  dis- 
tinction left  subsisting  between  contingent  remainders  and  execu- 
tory devises.  They  are  so  perfectly  assimilated,  that  the  latter 
may  be  considered  as  reduced  substantially  to  the  same  class; 
and  they  both  come  under  the  general  denomination  of  expectant 
estates.  Every  species  of  future  limitation  is  brought  within  the 
same  definition  and  control.  Uses  being  also  abolished  by  the 
same  code  (6),  all  expectant  estates,  in  the  shape  of  springing, 
shifting,  or  secondary  uses,  created  by  conveyances  to  uses,  are, 
in  effect,  become  contingent  remainders,  and  subject  precisely  to 
the  same  rules.  What  I  shall  say,  hereafter,  on  the  subject  of 
executory  devises,  will  have  reference  to  the  English  law,  as  it 
existed  in  New  York  prior  to  the  late  revision,  and  as  it  still  ex- 
ists in  other  states  of  the  Union  (c). 

striction  as  the  only  one  existing.  It  was  decided,  that  where  a  trust  term 
created  by  will  was  to  continue  until  a  number  of  children  and  grandchildren, 
exceeding  two,  attained  the  age  of  twenty -one,  it  was  void  under  the  statute; 
for  the  power  of  alienation  of  a  fee  could  not  be  suspended,  by  means  of  a 
trust  term,  beyond  the  continuance  of,  or  at  the  expiration  of,  not  more  than 
two  lives  in  being  at  the  death  of  the  testator.  So,  again,  in  Hone  v.  Van 
Schaick,  7  Paige,  221.  S.  C.  20  Wendell,  564,  a  similar  limitatioii  of  a  trust 
oi  real  estate,  directing  the  trustees  to  apply  the  future  income  thereof  to 
several  children  and  their  representatives,  for  the  term  of  twenty-one  years 
from  the  date  of  the  will,  and  then,  or  as  soon  as  the  trustees  should  deem 
discreet,  to  divide  the  fund  among  the  children  and  their  representatives  ; 
and  the  children  to  take  only  life  estates,  with  remainders  in  fee  to  their 
descendants,  was  held  to  be  void  under  the  New  York  Kevised  Statutes,  and 
upon  the  principles  established  in  Coster  r.  Lorillard,  and  Hawley  r.  James. 
It  rendered  the  interests  of  the  cei^tui  que  trust  inalienable  for  too  long  a  time. 
Every  estate  is  void  in  its  creation  which  suspends  the  absolute  power  of 
alienation  for  more  than  two  designated  lives  in  being  at  the  creation  of  the 
estate.     Life  must,  in  some  form,  enter  into  the  limitation. 

(a)  New  York  Revined  Statutes,  vol.  i.  724,  sec.  24. 

(6)  New  York  Revised  Statutes,  vol.  i.  727,  sec.  45. 

(e)  We  may  not  l)e  able  to  calculate  with  certainty  upon  the  future  openi- 
tion  of  the  changes  vvliich  liave  been  recently  made  in  the  doctrine  of  expect- 
ant estates  by  the  New  York  revised  code  of  statute  law.     But  the  lirst  im- 
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*  (2.)   Of  dying  ivifhout  issue,  as  to  real  estate.  [  *  273  ] 

If  an  execvitory  devise  be  limited  to  take  effect  after  a 

pression  is,  that  these  innovations  will  be  found  to  be  judicious  and  bene- 
ficial. It  appears  to  be  wise  to  abolish  the  technical  distinctions  between 
contingent  remainders,  springing  or  secondary  uses,  and  executory  devises, 
for  they  serve  greatly  to  perplex  and  obscure  the  subject.  It  contributes  to 
the  simplicity,  uniformity,  and  certainty  of  the  law,  to  bring  those  various 
executory  interests  nearer  together,  and  resolve  them  into  a  few  plain  prin- 
ciples. It  is  convenient  and  just,  that  all  expectant  estates  should  be  ren- 
dered equally  secure  from  destruction  by  means  not  within  the  intention  of 
the  settlement,  and  that  they  should  all  be  controlled  by  the  .same  salutary 
rules  of  limitation.  Some  of  the  alterations  are  hot  material,  and  it  is  doubt- 
ful whether  confining  future  estates  to  two  lives  in  being,  was  called  for  by 
any  necessity  or  policy,  since  the  candles  were  all  lighted  at  the  same  time, 
let  the  lives  be  as  numerous  as  caprice  should  dictate.  It  was  a  power  not 
exposed  to  much  abuse;  and,  in  the  case  of  children,  it  might  be  very  desir- 
able and  proper  that  the  father  should  have  it  in  his  power  to  grant  life  es- 
tates in  his  paternal  inheritance  to  all  his  children  in  succession.  The 
propriety  of  limiting  the  number  of  lives  was  much  discussed  recently, 
before  the  English  Real  Propcrtij  Commissioners.  The  objection  to  a  large 
number  of  lives  is,  that  it  increases  the  chance  of  keeping  the  estate 
locked  up  from  circulation  to  the  most  extended  limit  of  human  life;  and 
very  respectable  opinions  are  in  favour  of  a  restriction  to  the  extent  of 
two  or  three  lives  only,  besides  the  lives  of  the  parties  in  interest,  or  to  whom  life 
estates  may  be  given. 

In  the  case  o^  Coster  v.  Lorillard,  decided  in  the  court  of  errors  of  New  York, 
in  December,  1835,  an  appeal  from  chancery,  (5  Paige.,  172.  S.  C.  14  WendelVs 
Rep.  26-">,)  the  limitation  in  the  statute  to  the  suspension  of  the  power  of  alien- 
ation beyond  two  lives  in  being,  was  strictly  sustained.  The  devise  was  to 
trustees  in  fee,  in  trust  to  receive  the  rents  and  profits,  and  pay  over  and 
divide  the  same  equally  between  twelve  nephews  and  nieces,  and  the  sur- 
vivors and  survivor  of  them,  during  their  lives  repectively;  and  after  the 
deaths  of  all  the  testator's  nephews  and  nieces,  remainder  in  fee  to  the  chil- 
dren of  the  twelve  nephews  and  nieces  living,  and  to  the  children  of  such  as 
may  then  be  dead  per  stirpes.  The  will  would  have  been  good  under  the 
English  law,  and  under  the  law  of  New  York  as  it  stood  before  the  Revi.sed 
Statutes  of  18.'>(),  for  that  allowed  real  property  to  be  rendered  inalienable 
during  the  existence  of  a  life  or  any  number  of  lives  in  being,  and  twenty- 
one  years  and  nine  months  afterwards,  or  until  the  son  of  a  tenant  for  life 
should  attain  his  full  age.  But  the  Neic  York  Revised  Statvtes,  vol.  i.  728, 
sec.  15,  prohibited  the  suspension  of  the  al)Solute  power  of  alienation,  by 
any  limitation  or  condition  whatever,  for  any  longer  period  than  two  lives 
in  being  at  the  creation  of  the  estate,  and  the  prohibition  applied  to  all  estates, 
whether  present  or  future.  Here  was  an  attempt  to  contravene  the  letter 
and  the  policy  of  the  statute,  for  a  sale  by  the  trustees  would  have  been  in 
contravention  of  the  trust,  and  therefore  void.  Ncic  York  Revised  Statidcs, 
vol.  i.  780,  sec.  G5.  Nor  could  the  nephews  and  nieces  convey,  for  the  whole 
estate  in  law  and  equity  was  in  the  trustees,  subject  only  to  the  execution 
of  the  trust.  New  Yo7'k  Revised  Statntes,  vol.  i.  729,  sec.  60.  The  nephews  aiid 
nieces  had  no  other  right  than  a  beneficial  right  in  action  to  enforce  in 
equity  performance  of  the  trust.  The  remainder-man,  that  is,  the  grand 
nephews  and  nieces  than  in  existence  could  not  convey,  for  who  were  to 
take  in  remainder  was  contingent,  and  could  not  be  ascertained  until  the 
death  of  the  survivor  of  the  nephews  and  nieces.  They  had  no  present 
estate,  and  only  a  possibility.  If  they  survived  the  twelve  nephews  and 
nieces,  they  took,  and  not  otherwise.  The  estate  given  in  remainder,  there- 
fore, suspended  the  power  of  alienation  during  the  continuance  of  the  twelve 
nephews  and  nieces,  and  by  the  force  of  the  statute  the  remainder  was  held  to 
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dying  without  heirs,  or  tvithout  issue,  or  on  failure  of  issue,  or  with- 
out leaving  issue,  the  limitation  is  held  to  be  void,  because  the 
contingency  is  too  remote;  as  it  is  not  to  take  place  until  after  an 
indefinite  failure  of  issue.  Nothing  is  more  common,  in  cases 
upon  devises,  than  the  failure  of  the  contingent  devise,  from  the 
want  of  a  particular  estate  to  support  it  as  a  remainder;  or  by 
reason  of  its  being  too  remote,  after  a  general  failure  of  issue,  to 
be  admitted  as  good  by  way  of  executory  devise.  If  the  testator 
meant  that  the  limitation  over  was  to  take  effect  on  failure  of  is- 
sue living  at  the  time  of  his  death,  of  the  person  named  as  the 
first  taker,  then  the  contingency  determines  at  his  death,  and  no 
rule  of  law  is  broken,  and  the  executory  devise  is  sustained.  The 
difficult  and  vexed  question  which  has  so  often  been  discussed  by 
the  courts  is,  whether  the  testator,  by  the  words  dying  ivithout  is- 
sue, or  by  words  of  similar  import,  and  with  or  without  additional 
expressions,  meant  a  dying  without  issue  living  at  the  time  of  the 
death  of  the  first  taker,  or  whether  he  meant  a  general  or  in- 
definite failure  of  issue.  Almost  every  case  on  wills, 
[  *  274  ]  *  with  remainders  over,  that  has  occurred  within  the 
last  two  centuries,  alludes,  by  the  use  of  such  expressions, 
to  the  failure  of  issue,  either  definitely  or  indefinitely.'^ 

be  void,  and  the  trust  also  void,  as  being  in  contravention  of  the  statute, 
and  the  estate  (and  which  was  stated  in  the  case  as  amounting  to  three  mil- 
lions of  dollars,  and  the  rents  and  profits  to  upwards  of  eighty  thousand  dol- 
lars annually)  descended  to  the  heirs  at  law.  It  was  therefore  decided,  that 
a  devise  in  trust  of  an  entire  estate,  to  receive  the  rents  or  income  thereof, 
and  to  distribute  it  among  several  cestui  que  trusts  could  not  be  considered  as 
a  separate  devise  of  the  share  of  each  cestui  que  trust,  so  as  to  protect  the 
share  of  each  as  a  tenant  in  common  during  his  own  life;  and  that  as  the 
trust  was  to  endure  for  a  longer  period  than  two  lives  in  being  at  the  death 
of  the  testator,  the  whole  devise  in  trust  was  void.  This  was  the  amount  of 
the  decree  in  the  court  of  errors,  and  the  discussions  in  the  case,  and  the 
contrariety  of  views  taken  by  the  different  members  of  the  court,  afford  a 
striking  illustration  of  the  indiscretion  and  danger  of  disturbing  and  up- 
rooting, as  extensively  as  the  revisers  in  their  revised  statutes  have  done, 
the  old  established  doctrines  of  uses,  trusts,  and  powers,  and  which  were,  as 
Ch.  J.  Savage  observed  in  that  case,  "  subjects  which  baffled  their  powers  of 
modification." 

"  If  an  estate  be  limited  by  way  of  executory  devise,  or  shifting  use,  upon 
a  "dying  without  issue,"  or  a  "iiiihire  of  issue,"  or  the  like,  if  there  is  no 
attendant  expression  indicating  some  definite  time  at  which  such  failure  is 
to  occur,  the  estate  will  be  deemed  to  be  limited  upon  what  is  called  an  in- 
definite failure  of  issue,  and  too  remote  to  be  valid  within  the  rule  against 
perpetuities.  2  Washburn  on  Keal  Prop.  763;  Allen  v.  School  F'und,  102 
Mass.  262;  Jasetti  v.  McGregor,  49  Md.  210;  Hope  v.  Rusha,  88  Pa.  St.  127; 
Lawrence?).  Lawrence,  105  Pa.  St.  33});  Davis  r.  Steele,  38  N.  J.  Eq.  168; 
C;hetwood  v.  Winston,  40  N.  J.  L.  337;  Mangum  v.  Piester,  16  S.  C.  303; 
Dalevr.  Koons,  !)0  Pa.  St.  247;  Terry  r.  liriggs,  12  Met.  22;  Arnold  v.  Brown, 
7  K.  I.  188;  Kandolph  v.  Wendell,  4  Sueed,  646. 
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A  definite  failure  of  issue  is,  when  a  precise  time  is  fixed  by 
the  will  for  the  failure  of  issue,  as  in  the  case  of  a  devise  to  A., 
but  if  he  dies  ivithoiit  laivful  issue  living  at  the  time  of  his  death. 
An  indefinite  failure  of  issue  is  a  proposition  the  very  converse  of 
the  other,  and  means  a  failure  of  issue,  whenever  it  shall  hap- 
pen, sooner  or  later,  without  any  fixed,  certain,  or  definite  period 
within  which  it  must  happen.     It  means  the  period  when  the  is- 
sue, or  descendants  of  the  first  taker,  shall  become  extinct,  and 
when  there  is  no  longer  any  issue  of  the   issue  of  the  grantee, 
without  reference  to  any  particular  time,  or  any  particular  event; 
and  an  executory  devise,  upon  such  an  indefinite  failure  of  issue, 
is  void,  because  it  might  tie  up  property  for  generations.     A  de- 
vise in  fee,  with  remainder  over  upon  an  indefinite  failure  of  is- 
sue, is  an  estate  tail;  and  in  order  to  support  the  remainder  over 
as  an  executory  devise,  and  to  get  rid   of  the  limitation  as  an 
estate  tail,  the  courts  have  frequently  laid  hold  of  slender  cir- 
cumstances in  the  will,  to  elude  or  escape  the  authority  of  ad- 
judged cases.    The  idea  that  testators  mean  by  a  limitation  over 
upon  the  event  of  the  first  taker  dying  without  issue,  the  failure 
of  issue  living  at  his  death,  is  a  very  prevalent  one,  but  it  is  prob- 
able that,  in  most  instances,  testators  have  no  precise  meaning  on 
the  subject,  other  than  that  the  estate  is  to  go  over  if  the  first 
taker  has  no  posterity  to  enjoy  it.     If  the  question  was  to  be  put 
to  a  testator,  whether  he  meant  by  his  will,  that  if  his  son,  the 
first  taker,  should  die  leaving  issue,  and  that  issue  should  be- 
come extinct  in  a  month,  or  a  year  afterwards,  the  remainder  over 
should  not  take  efiFect,  he  would  probably,  in  most  cases,  answer 
in  the  negative.     In  the  case  of  a  remainder  over  upon  the  event 
of  the  first  devisee  dying  without  laivful  issue,  Lord  Thurlow, 
following  the  whole  current  of  cases,  held  the  limitation  over  too 
remote,  and  observed,  that  he  rather  thought  the  testator  meant 
the  remainder  persons  to  take  whenever  there  should 
*  be  a  failure  of  issue  of  the  first  taker  (a).  Lord  Mac-  [  *  275  ] 
clesfield  declared  (6);  that  even  the  technical  rule  was 
created  for  the  purpose  of  supporting  the  testator's  intention. 
If,  says  he,  lands  be  devised  to  A.,  and  if  he  dies  without  issue, 
then  to  B.,  this  gives  an  estate  tail  to  the  issue  of  the  devisee. 
And  this  construction,  he  observes,  "  is  contrary  to  the  natural 

(a)  .Teffery  r.  Sprigge.  1  Cox\<i  Cases,  62. 
(6)  Pleydell  v.  Pleydell,  1  P.  Wm.  750 
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import  of  the  expression,  and  made  purely  to  comply  with  the 
intention  of  the  testator,  which  seems  to  be,  that  the  land  devised 
should  go  to  the  issue,  and  their  issue,  to  all  generations."  So, 
in  Tenny  v.  Agar  (a),  the  devise  was  to  the  son  and  daughter  in 
fee;  but  if  they  should  happen  to  die  without  haviny  any  child  or 
issue  laicfully  begotten^  then  remainder  over.  Lord  Ellenborough 
said,  that  nothing  could  be  clearer,  than  that  the  remainder-man 
was  not  intended  by  the  testator  to  take  any  thing  until  the  issue 
of  the  son  and  daughter  were  all  extinct,  and  the  remainder  over 
was,  consequently,  void.  The  same  construction  of  the  testator's 
real  intention  was  given  to  a  will,  in  Bells  v.  Gillespie  (6),  where 
there  was  a  devise  to  the  sons,  and  if  either  should  die  without 
lawful  issue,  his  part  to  be  divided  among  the  survivors.  Mr. 
Justice  Carr  declared,  that  the  testator  meant  that  the  land  given 
to  each  son  should  be  enjoyed  by  the  family  of  that  son,  so  long 
as  any  branch  of  it  remained.  He  did  not  mean  to  say,  "you 
have  the  land  of  C.  if  he  has  no  child  living  at  his  death,  hutif  he 
leave  a  child  you  shall  not  have  it,  though  the  child  dies  the  next 
hour."  A  father,  as  he  justly  observed,  is  not  prompted  by  such 
motives. 

The  opinions  of  these  distinguished  judges  would  seem  to 
prove  that  if  the  rule  of  law  depended  upon  the  real  fact  of  in- 
tention, that  intention  would  still  be  open  to  discus- 
[  *  276  ]  sion,  *  and  depend  very  much  upon  other  circumstances 
§nd  expressions  in  the  will,  in   addition  to  the  usual 
words. 

The  series  of  cases  in  the  English  law  have  been  uniform  from 
the  time  of  the  Year  Books  down  to  the  present  day,  in  the  recogni 
tion  of  the  rule  of  law,  that  a  devise  in  fee,  with  a  remainder  over 
if  the  devisee  dies  without  issue,  or  heirs  of  the  body,  is  a  fee  cut 
down  to  an  estate  tail;  and  the  limitation  over  is  void,  by  way  of 
executory  devise,  as  being  too  remote,  and  founded  on  an  indefi- 
nite failure  of  issue  (c).     The  general  course  of  American  au- 

(a)  12  EasVs  Hep.  253. 

(h)  r>  Randolph's  Hep.  273.  Caskey  v.  Brewer,  17  S^rg.  &  Batrh\  441,  S.  P. 

(c)  The  number  of  cases  in  which  that  point  has  been  raised,  and  discnssssd, 
and  adjudj^ed,  is  extraordinary,  and  the  leading  ones  are  here  collected  for 
the  gratification  of  the  curiosity  of  the  student.  Assize,  35Edw.  III.  pi.  14. 
Sonday's  ca«e,  9  Co.  127.  King  v.  Kunibail,  Cro.  Jac.  448.  Chadock  r.  Cowly, 
ibid.  695.  Holmes  v.  Meynel,  T.  liaym.  452.  Forth  v.  Chapman,  1  P.  Wm. 
G63.  Brice  v.  Smith,  Willes'  Rep.  1.  Hope  v.  Taylor,  1  Burr.  Rep.  2(58. 
Attorney  General  v.  Bayley,  2  Bro.  553.  Knight  v.  Ellis,  ibid.  570.  Doe  v. 
Fonnereau,  Doufi.  Rep.  504.  Denn  v.  Slater,  5  Term  Rep.  335.  Doe  v.  Kivers, 
292 


Lee.  LX.]  OF  REAL  PROPERTY.  *  277 

thorities  would  seem  to  be  to  the  same  effect,  and  the  settled  Engli  sb 
rule  of  construction  is  considered  to  be  equally  the  settled  rule 
of  law  in  this  country;  though,  perhaps,  it  is  not  deemed  of  quite 
so  stubborn  a  nature,  and  is  more  flexible,  and  more  easily  turned 
aside  by  the  force  of  slight  additional  expressions  in  the  will  (a). 
The  English  rule  has  been  adhered  to,  and  has  not  been  permitted^ 
either  in  England  or  in  this  country,  and  to  be  affected  by  such 
a  variation  in  the  words  of  the  limitation  over,  as  dying 
without  leaving  *issue  (6);  nor,  if  the  devise  was  to  [*277] 
two  or  more  persons,  and  either  should  die  without  issue, 
the  survivar  should  take  (c).  But  if  the  limitation  over  was 
upon  the  first  taker  dying  without  issue  living,  it  was  held,  so 
long  as  the  case  of  Pells  v.  Brown  (d),  that  the  will  meant  issue  liv- 
ing at  the  death  of  the  first  taker;  and  the  limitation  over  was 
not  too  remote,  but  good  as  an  executory  devise.     The  same  con- 

7  ibid.  276.  Doe  v.  Ellis,  9  Easfs  Rep.  382.  Tenny  v.  Agar,  12  ibid.  253. 
Romilly  v.  James,  6  Taunt.  Rep.  263.     Bartow  v.  Salter,  17   Vesey,  479. 

(a)  For  the  strict  effect  of  the  rule,  see  Ide  v.  Ide,  5  i!/a.s.s.  Rep.  500.  Dallam 
V.  Dallam,  7  Harr.  &  Johns.  Rep.  220.  Newton  v.  Griffith,  1  Harr.  &  Gill. 
111.  Sydnor  v.  Sydnor,  2  Munf.  Rep.  269.  Carter  v.  Tyler,  1  Call,  143.  Hill 
V.  Barrow,  3  ibid.  342.  Bells  v.  Gillespie,  5  Randolph's  Rep.  273.  Broaddus 
V.  Turner,  ibid.  308.  Denn  v.  Wood,  Cameron  <&  Norw.  Rep.  202.  Cruger  v. 
Hay  ward,  2  Dessauss.  Rep.  94.  Irwin  v.  Dun  woody,  17  Serg.  &  Rauie,  61. 
Caskey  v.  Brewer,  ibid.  441.  Heftner  v.  Knapper,  6  Watts,  18.  Paterson  v. 
Ellis,  "li  Wendell,  259. 

(&)  Forth  V.  Chapman,  1  P.  Wm.  663.  Den  v.  Shenton,  2  Chitiy's  Rep.  662. 
Romilly  v.  James,  6  Taunt.  Rep.  263.  Daintry  v.  Daintry,  6  Term  Re}).  307. 
Croly  v:  Croly,  1  Batffs  Rep.  1.  Carr  v.  Porter,  1  31 'Cord's  Ch.  Rep.  60. 
Newton  v.  Griffith,  1  Harr.  &  Gill.  111.  In  Carr  v.  Jeannerett,  and  the  Same 
V.  Green,  2  31' Cord's  Rep.  66 — 75,  there  was  a  devise  of  the  rest  of 'the  estate 
to  B.  and  C,  to  be  equally  divided  between  them,  and  delivered  to  them  at 
the  age  of  twenty-one;  but  should  they  die,  leaving  no  laivful  issue,  devise 
over  to  D.  and  others.  The  court  of  appeals  at  law,  in  May,  1821,  held,  that 
C,  having  arrived  at  the  age  of  twenty -one,  and  having  issue,  took  a  fee,  and 
that  B.  having  died  under  age,  and  without  issue,  C.  became  entitled  to  the 
entire  estate,  and  his  children  took  by  limitation,  and  not  by  purchase.  The 
court  of  appeals  in  equity,  in  May,  1822,  gave  a  different  opinion.  They  ad- 
mitted that  C,  the  survivor,  and  his  issue,  took  a  cross  remainder  by  im- 
plication. That  the  general  intent  of  the  will  was  to  be  satisfied;  and  if  the 
secondary  intent  interfered  with  it,  the  former  was  to  prevail.  That  as  the 
testator  intended  that  the  estate  should  go  eventually  to  the  issue  of  B.  and 
C.  an  absolute  estate  in  fee  to  B.  and  C. ,  would  be  inconsistent  with  that 
general  intent;  and  B.  and  C.  therefore  took  only  estates  for  life,  with  a  con- 
tingent remainder  to  the  issue  as  purchasers. 

(c)  Chadock  v.  Cowley,  Cro.  Jae.  695.  Newton  v.  Griffith,  1  Harr.  &  Gill, 
111.  Bells  V  Gillespie,  5  Randolph's  Rep.  273.  Broaddus  v.  Turner,  5  ibid. 
308.  Contra,  Kanelagh  v.  Ranelagh,  2  31ylne  &  Keen,  441,  Den  v.  Cox,  3 
Dev.  N.  C.  Rep.  394.  R.-^dford  v.  Radford,  1  Keen,  486.  These  last  decisions 
seem  to  be  sufficient  to  change  the  former  rule,  and  that  a  limitation  to  the 
survivor,  may  be  good  by  way  of  executory  devise. 

{d)  Cro.  jack,  590. 
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struction  was  given  to  a  will,  when  the  limitation  over  was  upon 
the  event  of  the  first  taker  dying  without  leaving  issue  behind 
him  (a);  or  where  the  will,  in  a  bequest  of  personal  estate  only, 

was  to  two,  and  upon  either  dying  without  children,  then 
[  *  278  ]  to  the  survivor  (6),  or  when  the  first  taker  *  should  die 

and  leave  no  issue,  then  to  A.  and  B.,  who  were  in  esse, 

or  the  survivor,  and  were  to  take  life  estates  only  (c) ;  or  when  the 

first  taker  should  happen  to  die,  and  leave  no  child  or  children  {d). 

The  disposition  in  this  country  has  been   equally  strong,  and, 

in  some  instances,  much  more  effectual  than  that  in  the  English 

courts,  to  break  in  upon  the  old  immemorial  construc- 
[  *  279  ]   tion  on  this  subject,  and  to  sustain  the  limitation  *over 

as  an  executory  devise.  In  Morgan  v.  Morgan  {e),  the 
limitation  over  was  upon  dying  without  children,  then  over  to  the 
brothers  of  the  first  taker;  and  it  was  held  to  mean  children  liv- 
ing at  the  death  of  the  first  taker.  So,  in  Den  v.  Schenck  (/), 
the  words  creating  the  remainder  over  were,  if  any  of  the  chil- 
dren should  happen  to  die  without  any  issue  alive,  such  share  to 
go  to  the  survivors;  and  it  was  held  to  be  good  as  an  executory 
devise.  The  case  of  Anderson  v.  Jackson  (g)  was  discussed  very 
elaborately,  in  the  courts  of  New  York;  and  it  was  finally  decided 
in  the  court  of  errors,  that  after  the  devise  to  the  sons  A.  and  B. 
in  fee,  the  limitation,  that  if  either  should  die  without  lawful 
issue,  his  share  was  to  go  to  the  survivor^  was  good  as  an  execu- 
tory devise;  because  there  was  no  estate  tail  created  by  these 
words,  but  the  true  construction  was  a  failure  of  issue  living  at 
the  death  of  the  first  taker  {h). 

(a)  Porter  v.  Bradley,  3  Term  Rep.  143. 

{h)  Hughes  v.  Sayer,  1  P.  Wm.  533.     Nichols  v.  Skinner,  Free,  in  Ch.  528. 

(c)  Roe  V.  Jeffrey,  7  Term  Rep.  589. 

{d)  Doe  V.  Webber,  1  Barnw.  &  Aid.  713.  In  Kanelagh  v.  Ranelagh,  2 
Mylne  &  Keen,,  441,  it  was  declared,  that  if  separate  legacies  were  given  to 
two  or  more  persons,  with  a  limitation  over  to  the  survivors  or  survivor,  in 
case  of  the  death  of  either,  without  legitimate  issue,  the  presumption  was  that 
the  testator  had  not  in  contemplation  an  indefinite  fiiilure  of  issue. 

The  term  issue  may  be  used  either  as  a  word  of  purchase  or  of  limitation, 
but  it  is  generally  used  by  the  testator  as  synonymous  with  child  or  children. 

(e)  5  Day,  517.' 

(/)  3  HaMed's  Rep.  29. 

Ig)  16  Johns.  Rep.  382. 

(h)  The  decision  in  Anderson  v.  Jackson  rested  entirely  upon  the  word 
survivor.  If  that  word  will  not  supjwrt  it,  then  it  is  an  anomalous  and  un- 
sound authority.  The  preceding  words  of  the  will,  in  that  case,  were  those 
ordinary  words  creating  an  estate  tail,  as  jleclan'd  by  all  the  autlioritios. 
ancient  and  modern,  and  without  the  instance  of  a  single  exception  to  the 
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In  Virginia,  by  statute,  in  1819,  and  in  Mississippi,  by  the  re- 
vised code  of  1824  (a),  the  rule  of  construction  of  de- 
vises, as  well  as  deeds,  with  contingent  limitations,  *de-   [  *  280  ] 
pending   upon  the  dying  of  a  person   without  heirs,  or 

contrary,  according  to  the  remark  of  Lord  Thurlow,  and  of  Lord  Mansfield. 
When  tliat  case  was  afterwards  brought  into  review  in  Wilkes  v.  Lion,  {:l 
Cowen^s  Rep.  383,)  it  was  declared  tliat  the  construction  assumed  by  the  court 
rested  upon  the  effect  to  be  given  to  the  word  f<nrvivor.  The  cases  have  al- 
ready been  referred  to,  in  which  it  has  been  often  held,  that  the  word  sur-. 
vivor  did  not  alter  the  settled  construction  of  the  words  dying  without  issue; 
and  there  is  no  case  in  which  it  has  been  construed  to  alter  them,  unless 
there  was  a  material  auxiliary  circumstance,  as  in  Roe  v.  Jetfre^^;  or  the  word 
survivor  was  coupled,  not  with  issue,  but  with  children,  in  reference  to  per- 
sonal property,  as  in  Hughes  r.  Sayer:  or  it  was  the  case  of  dying  without 
issue  alive,  as  in  Deu  v.  Schenck.  The  case  of  Anderson  v.  Jackson  was, 
therefore,  a  step  taken  in  advance  of  all  preceding  authority,  foreign  and 
domestic,  except  that  found  in  the  court  below;  and  it  shifted  and  disturbed 
real  property  in  the  city  of  New  York  to  a  very  distressing  degree.  The 
same  (juestion,  under  the  same  will,  arose  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York,  and  it  was  eventually  decided 
in  the  Supreme  Court  of  the  United  States  (Jackson  r.  CheAv.  12  Whcnf.  Rep. 
15:;,')  in  the  same  way.  But  the  court,  without  undertaking  to  settle  the 
question  upon  the  English  law,  constituting  the  prior  connnon  law  of  New 
York,  decided  it  entirely  upon  the  strength  of  the  New  York  decisions,  as 
being  the  local  law  of  real  property  in  the  given  case.  This  was  leaving  the 
merits  of  the  question,  independent  of  the  local  decision,  untouched;  and, 
therefore,  the  doctrine  of  the  Supreme  Court  of  the  United  States  is  of  no 
authority  beyond  the  particular  case.  If  the  same  question  had  been  brought 
up  at  the  same  term,  on  appeal  from  the  circuit  court  of  Virginia,  in  a  case 
unaffected  by  statute,  the  decision  must  have  l)eeD  directl}'  the  reverse,  be- 
cause the  rule  of  construction  in  that  state,  under  like  circumstances,  is  dif- 
ferent. The  local  law  of  Virginia  ought  to  be  as  decisive  in  the  one  cavse,  as 
the  local  law  of  New  York  in  the  other.  The  testamentary  dispositions  in 
the  cases  above  referred  to,  from  5  Randolph,  agree,  in  all  particulars,  with 
the  case  in  New  York,  The  devise  in  each  was  to  the  sons,  and  if  either 
should  die  without  lawful  issue,  then  over  to  the  survivor;  and  the  question 
was  profoundly  discussed,  and  decided  in  opposition  to  the  New  York  de- 
cision, and  with  that  decision  full  before  the  court.  It  seems  to  be  a  settled 
principle  in  the  Supreme  Court  of  the  United  States,  in  deciding  on  local 
statutes,  or  on  titles  to  real  property  in  the  different  states,  to  follow  the 
local  decisions,  whether  they  are  grounded  on  the  construction  of  the  stat- 
utes of  the  state,  or  form  part  of  the  unwritten  law  of  the  state.  This  was 
the  doctrine  declared  in  Pollard  v.  Dwight,  4  Cranch.  429;  Hinde  r.  Vattier, 
5  Peters'  U.  S.  Rep.  398;  Jackson  v.  Chew,  12  Whealon,  153;  Bank  of  the 
United  States  v.  Daniels,  12  Peters'  Rep.  53;  Thompson  v.  Phillips,  1  Paid- 
win's  C.  C.  U.  Rep.  246.  See,  also,  supra,  vol.  i.  342,  394,  note.  The  local 
law,  which  forms  a  rule  of  decision  in  the  federal  courts,  applies  to  right.^  of 
person  and  property.  But  questions  of  commercial  law  are  not  included  in 
that  branch  of  local  law,  which  the  federal  courts  deem  themselves  bound 
to  follow  and  administer.  Story,  J.,  2  Sumner's  Rep.  378.  Nor  does  the 
local  law  apply  to  the  practice  of  the  federal  courts.  See  supra,  vol.  i.  The 
federal  jurisprudence  concerning  real  property,  under  the  operation  of  the 
rule  of  decision  assumed  by  the  Supreme  Court  of  the  United  States,  (and 
perhaps  it  could  not  have  been  discreetly  avoided,)  may,  however,  in  process 
of  time,  run  the  risk  of  becoming  a  system  of  incongruous  materials, 
"crossly  indented,  and  whimtjically  dove-tailed." 
(a)  P.  458. 
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without  heirs  of  the  body,  or  issue,  or  issue  of  the  body,  or  chil- 
dren, was  declared  to  be,  that  the  limitation  should  take  effect  on 
such  dying  without  heirs  or  issue  living  at  the  time  of  the  death 
of  the  first  taker,  or  born  within  ten  months  thereafter.  So, 
also,  by  the  New  York  Revised  Statutes  (a),  it  is  declared,  that 
where  a  remainder  in  fee  shall  be  limited  upon  any  estate  which 
would  be  adjudged  a  fee  tail,  according  to  the  law  of  the  state  as 
it  existed  before  the  abolition  of  entails,  the  remainder  shall  be 
valid  as  a  contingent  limitation  upon  a  fee,  and  shall  vest  in 
possession,  on  the  death  of  the  first  taker,  without  issue  living  at 
the  time  of  his  death.  It  is  further  declared,  that  when  a  "  re- 
mainder shall  be  limited  to  take  effect  on  the  death  of  any  person 
without  heirs,  or  heirs  of  his  body,  or  without  issue,  the  words 
heirs  or  issue,  shall  be  construed  to  mean  heirs  or  issue  living  at 
the  death  of  the  person  named  as  ancestor."  It  is,  however, 
further  provided  (6),  that  where  a  future  estate  shall,  be  limited 
to  heirs,  or  issue,  or  children,  posthumous  children  shall  be  en- 
titled to  take  in  the  same  manner  as  if  living  at  the  death  of  their 
parent;  and  if  the  future  estate  be  depending  on  the  contingency 
of  the  death  of  any  person  without  heirs,  or  issue,  or  children,  it 
shall  be  defeated  by  the  death  of  the  posthumous  child.  These 
provisions  sweep  away,  at  once,  the  whole  mass  of  English  and 
American  adjudications  on  the  meaning,  force,  and  effect  of  such 
limitations.  The  statute  speaks  so  peremptorily  as  to  the  con- 
struction which  it  prescribes,  that  the  courts  may  not,  perhaps, 
hereafter,  feel  themselves  at  liberty  to  disregard  its  direction, 
even  though  other  parts  of  the  will  should  contain  evidence  of  an 

intention  not  to  fix  the  period  of  the  devisee's  death 
[  *  281  ]  for  *  the  contingency  to  happen,  and  that  the  testator 

had  reference  to  the  extinction  of  the  posterity  of  the 
devisee,  though  that  event  might  not  happen  until  long  after  the 
death  of  the  first  taker.  They  might  be  led  to  regard  any  such 
other  intent,  collected  from  the  whole  will,  if  such  a  case  should 
happen,  not  to  be  consistent  with  the  positive  rule  of  construc- 
tion given  by  the  statute  to  the  words  heirs  and  issue.  Yet,  when 
we  consider  the  endless  discussions,  and  painful  learning,  and 
still  more  painful  collisions  of  opinion,  which  have  accompanied 
the  history  of  this  vexatious  subject,  it  is  impossible  not  to  feel 

{a)  Vol.  i.  722,  sec.  4.     Ibid.  724,  sec.  22. 
(6)  Ibid.  724,  sec.  30,  31. 
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some  relief,  and  to  look  even  with  som^  complacency,  at  the  final 
settlement,  in  any  way,  of  the  litigious  question,  by  legislative 
enactment  (a). 

(3.)  Of  dying  without  issue  as  to  chattels. 

The  English  courts  long  since  took  a  distinction  between  an 

(a)  The  English  statute  of  wills  of  1  Victoria,  c.  26,  declares,  that  the 
words  "  die  without  issue,"  or  "  die  without  leaving  issue,"  or  other  words 
which  may  import  either  a  want  or  failure  of  issue,  are  to  be  construed  to 
mean  dying  without  issue  living  at  the  death  of  the  person,  and  not  an  in- 
definite failure  of  issue.  Here,  also,  the  English  law  is  rescued  from  all  that 
body  of  learning  and  litigation  which  has  so  long  been  a  fruitful  source  of 
discussion  and  acute  investigation. 

The  great  objection  to  legislative  rules  on  the  construction  of  instruments, 
and  to  all  kinds  of  coditicatitm,  when  it  runs  into  detail,  is,  that  the  rules 
are  not  malleable;  they  cannot  accommodate  to  circumstances;  they  are  im- 
perative. And  such  interference  is  the  more  questionable  when  a  perma- 
nent, inflexible  construction,  is  attempted  to  be  prescribed  even  for  the  words 
used  by  a  testator  in  his  will.  The  noted  observation  of  Lord  Hobart  nat- 
urally occurs,  that  "the  statute  is  like  a  tyrant — where  he  comes  he  makes 
all  void;  but  the  common  law  is  like  a  nursing  father,  and  makes  only  void 
that  part  where  the  fault  is,  and  preserves  the  rest."  It  is  not,  however,  to 
be  understood  that  even  a  statute  prohibition  will  destroy  those  parts  of  an 
instrument  or  contract,  which  are  not  within  the  prohibition,  or  dependent 
upon  the  part  prohibited,  provided  the  sound  part  can  be  separated  from  the 
nii.?,)und.  1  Ashmead,  212.  Other  cases  on  this  point  are  collected  in  the 
American  Jurist,  No.  20,  art.  1,  and  No.  45,  art.  1. 

It  was  a  point  discussed  by  Mr.  Justice  Cowen,  with  learning  and  ability, 
in  Salmons.  Stuyvesant,  16  Wendell,  321,  how  far  a  will,  invalid  under  the 
statute  as  to  some  of  its  provisions,  would  be  sustained  as  to  others  not  in 
c  )nflict  with  the  statute;  and  when  a  will  would  be  avoided  in  ioio,  on  the 
ground  that  the  invalidity  of  portions  of  it,  defeats  the  main  intention  of  the 
testator.  The  same  question  was  again  discussed  by  him  and  the  other 
judges  of  the  supreme  court,  in  Root  v.  Stuyvesant,  18  Wendell,  257,  in  a 
case  on  appeal  from  the  court  of  chancery,  with  great  force,  and  upon  sound 
authority.  The  final  judgment  in  the  case,  as  rendered  by  a  majority  of  the 
senate,  was  against  their  opinions,  but  those  opinions  were  exceedingly  well 
stated.  They  held  that  powers  and  limitations  in  a  will  which  passed  the 
limits  prescribed  by  statute,  were  to  be  considered  as  valid,  so  far  as  they 
were  capable  by  the  terms  of  them,  of  being  executed  within  statutory 
limits,  and  that  they  were  void  so  far  only  as  they  transgressed  those  limits. 
The  independent  provisions  in  a  will,  which  were  free  from  objections, 
would  be  sustained,  and  not  overthrown  on  the  ground  that  another  inde- 
pendent provision  was  contrary  to  law.  Thus  a  will  not  duly  executed  to 
pass  real  property,  would,  nevertheless,  be  good  to  pass  piersonal  estate.  An 
illegal  provision  would  not  destroy  a  legal  one.  unless  the  latter  essentially 
depended  upon  the  former.  The  rule  is  to  save  all  that  agrees  with  the 
statute.  If,  however,  said  Chancellor  Walworth,  in  another  case,  a  deed  be 
declared  void  by  statute,  on  account  of  some  illegal  or  fraudulent  provision 
therein,  all  the  provisions  of  the  deed  must  fall  together.  Rogers  v.  De 
Forest,  7  Paige,  277.  Finally,  in  the  court  of  errors,  in  Hone's  Executors  v. 
Van  Schaick,  20  Wendell,  564,  the  same  salutary  principle,  advanced  by  the 
judges  of  the  supreme  court,  in  Rooti;.  Stuyvesant,  was  declared,  and  adopted, 
and  settled  in  the  last  resort.  A  bequest  in  a  will,  in  itself  free  froTu  ob- 
jection, and  having  no  necessary  connection  with  a  trust  adjudged  void,  was 
held  to  be  valid,  and  a  like  principle  had  been  established  in  Hawley  v. 
James,  16  Wendell,  61. 

297 


*  282  OF  REAL  PROPERTY.  [Part  VI. 

executory  devise  of  real,  and  of  personal  estate,  and  held,  that 
the  words  dying  without  issue  made  an  estate  tail  of  real  prop- 
erty, yet  that,  in  respect  to  personal  property,  which  is  transient 
and  perishable,  the  testator  could  not  have  intended  a  general 
failure  of  issue,  but  issue  at  the  death  of  the  first  taker.  This 
distinction  was  raised  by  Lord  Macclesfield,  in  Foj^th  v.  Chap 
man  (a),  and  supported  afterwards  by  such  names  asLordHard- 
wicke,  Lord  Mansfield,  and  Lord  Eldon.  But  the  weight  of  other 
distinguished  authorities,  such  as  those  of  Lord  Thurlow,  Lord 

Loughborough,  and  Sir  William  Grant,  is  brought  to  bear 
[  *282  ]   against  any  such  distinction.  There  is  such  an  array  *  of 

opinion  on  each  side,  that  it  becomes  difficult  to  ascer- 
tain the  balance  upon  the  mere  point  of  authority;  but  the  im- 
portance of  uniformity  in  the  construction  of  wills,  relative  to  the 
disposition  of  real  property,  has,  in  a  great  degree,  prevailed  over 
the  distinction ;  though  in  bequests  of  personal  property,  the  rule 
will,  more  readily  than  in  devises  of  land,  be  made  to  yield 
to  other  expressions,  or  slight  circumstances  in  the  will,  indicat- 
ing an  intention  to  confine  the  limitation  to  the  event  of  the  first 
taker  dying  without  issue  living  at  his  death.  The  courts,  ac- 
cording to  Mr.  Fearne,  lay  hold,  with  avidity,  of  any  circum- 
stance, however  slight,  and  create  almost  imperceptible  shades  of 
distinction,  to  support  limitations  over  of  personal  estates  (6). 

(a)  1  P.  Wm.  663. 

(6)  Fearne  on  Exccutorif  Derises,  by  Powell,  186,  239,  259.  Doe  v.  Lyde,  1 
Term  Rep.  593.  Dashie'll  v.  Dashiell,  2  Harr.  &  Gill,  127.  Eichelberger  v. 
Bernetz,  17  Serg.  &  Rawle,  293.  Doe  ex  dem,  Cadogan  v.  Ewart,  7  Adolph  & 
Ellis,  636.  The  conflict  ot  opinion,  as  to  the  solidity  of  the  distinction  in 
Forth  V.  Chapman,  is  very  remarkable,  and  forms  one  of  the  most  curious 
and  embarrassing  cases  in  the  law,  to  those  well  disciplined  minds  that  de- 
sire to  ascertain  and  follow  the  authority  of  adjudged  cases.  Lord  Hard- 
wicke,  (2  Atk.  Rep.  314,)  Lord  Thurlow,  (1  Bro.  188.  1  Ves.  jr.  286.)  Lord 
Loughborough,  (3  Ven.  99,)  I^rd  Alvanley,  (5  ibid.  440,)  Lord  Kenyon,  (3 
Term  Rep.  133.  7  ibid.  595,)  Sir  William  Grant,  (17  Ves.  479.)  and  tlie  court 
of  K.  H.,  in  4  Mnule  <&  Selw.  62.  are  authorities  against  the  distinction.  Lord 
Hardwicke,  (2  Atk.  Rep.  288.  2  Ves.  180,616.)  Lord  Mansfield.  {Coup.  Rep. 
410.  Den  v.  Shenton,  (2  ChitUfs  Rep.  662,)  Lord  Eldon,  (9  Ves.  203.)  and  the 
house  of  lords,  in  Keily  v.  Fowler,  6  Bro.  P.  C.  309,  are  authorities  for  the 
distinction.  As  Lord  Hardwicke  has  equally  commended,  and  equally  con- 
demned the  distinction,  without  any  kind  of  explanation,  his  authority  may 
be  considered  as  neutralized,  in  like  manner  as  mechanical  forces  ol  equal 
power,  cjperating  in  contrary  directions,  naturally  reduce  each  other  to  rest. 
The  American  cases,  withoiit  adopting  absolutely  the  distinction  in  Forth  v. 
Chapman,  are  disposed  to  lay  hold  of  slighter  circumstances  in  bccjuests  of 
chattels,  than  in  devises  of  real  estate,  to  tie  uj)  the  generality  of  the  ex- 
pression di/itif/  without  isHtie,  and  confine  it  to  dying  without  issue  living  at 
the  death  of  the  party,  in  order  to  sup|>ort  the  devi.se  over;  and  this  is  the 
extent  to  which  they  have  gone  with  the  distinction.     Executors  of  Moffat 

298 


Lee.  LX.]  OF  REAL  PROPERTY.  *  283 

*Tbe  New  York  Revised  Statutes  (a)  have  put  an  [  *  283  ] 
end  to  all  semblance  of  any  distinction  in  the  contin- 
gent limitation  of  real  and  personal  estates,  by  declaring,  that  all 
the  provisions  relative  to  future  estates  should  be  construed  to 
apply  to  limitations  of  chattels  real,  as  well  as  to  freehold  estates; 
and  that  the  absolute  ownership  of  personal  property  shall  not 
bo  suspended  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance,  and  until  the  termination,  of 
not  more  than  two  lives  in  being  at  the  date  of  the  instrument 
containing  the  limitation  or  condition,  or,  if  it  be  a  will,  in  being 
at  the  death  of  the  testator.  In  ail  other  respects,  limitations  of 
future  or  contingent  interests  in  personal  property,  are  made 
subject  to  the  rules  prescribed  in  relation  to  future  estates  in 
land. 

The  same  limitation  under  the  English  law,  which,  would  create 
an  estate  tail  if  applied  to  real  estates,  would  vest  the  whole  inter- 
est absolutely  in  the  first  taker,  if  applied  to  chattels  (b).  And  if 
the  executory  limitation,  either  of  lands  or  chattels,  be  too  re- 
mote in  its  commencement,  it  is  void,  and  cannot  be  helped  by 
any  subsequent  event,  or  by  any  modification  or  restriction  in  the 
execution  of  it.  The  possibility,  at  its  creation,  that  the  event  on 
which  the  executory  limitation  depends,  may  exceed  in  point  of 
time  the  authorized  period,  is  fatal  to  it;  though  there  are  cases 
in  which  the  limitation  over  had  been  held  too  remote  only  pro 
tanto,  or  in  relation  to  a  branch  of  the  disposition  (c). 

v.  Strong,  10  Johns.  Rep.  12.  Newton  v.  Griffith,  1  Harr.  &  Gill  111.  Royall 
V.  Eppes,  2  Munf.  Rep.  479.  Brumniet  v.  Barber,  2  HUVsS.  C.  Rqj.  544,  545. 
Williams  i;.  Turner,  10  Ycrger,  287.  In  Arnold  t\  Congreve,  1  7Vn«/^»,847, 
it  was  said  by  the  Master  of  the  Rolls  to  be  now  perfectly  well  settled,  that 
there  is  no  difference  with  respect  to  a  limitation  of  freehold  and  personalty, 
and  the  rule  was  also  declared  in  ZoUicoffer  i'.  ZoUicoffer,  8  Battle's  N.  C. 
Rep.  438,  on  the  ground  of  the  presumed  intention  of  the  testator  that  exe- 
cutory limitations  of  land  and  chattels  were  to  be  construed  alike,  and  to  go 
over  on  the  same  event,  and  in  this  last  case  in  N.  C,  the  limitations  over 
a  devise  of  lands  and  chattels  was  held*  good,  where  the  gift  was  to  the 
children,  and  in  case  of  either  dying  without  lawful  heirs  of  the  body,  his 
share  to  go  to  the  survivors. 

(a)  Vol.  i.  724,  sec.  23,  vol.  i.  773,  sec.  1,  2.     Vide  supra,  p.  271. 

(6)  Attorney  General  v.  Bayley,  2  Bro.  553.  Knight  r.  Ellis,  ibid.  570. 
Lord  Chatham  v.  Tothill,  6  Bro.  P.  C.  450.  Britton  v.  Twining,  3  Mrivale, 
176.     Paterson  v.  Ellis,  11  Wendell,  259.     See,  also,  supra,  vol.  ii.  p.  354. 

(c)  Fearne  on  Executory  Devises,  159,  160.  Phipps  v.  Kelynge,  ibid.  84. 
A  limitation  to  an  unborn  child  for  life  is  not  good,  unless  the  remainder 
vests  an  interest  at  the  same  time.  A  gift  in  remainder,  expectant  upon  the 
death  of  unborn  children,  is  too  remote.  4  Russell,  311.  In  Hannan  v.  Os- 
born,  4  Pairje,  336,  tliere  was  a  devise  of  real  and  personal  estate  to  a  sister 
and  her  children,  with  devise  over,  if  she  should  die  and  all  her  children 
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[  *  284  ]       *IV.   Of  other  matters  relating  to  executory  devises. 

When  there  is  an  executory  devise  of  the  real  estate, 
and  the  freehold  is  not,  in. the  mean  time,  disposed  of,  the  in- 
heritance descends  to  the  testator's  heir  until  the  event  happens. 
So,  where  there  is  a  preceding  estate  limited,  with  an  executory 
devise  over  of  the  real  estate,  the  intermediate  profits  between 
the  determination  of  the  first  estate,  and  the  vesting  of  the  limi- 
tation over,  will  go  to  the  heir  at  law,  if  not  otherwise  appropri- 
ated by  the  will  (a).  The  same  rule  applies  to  an  executory  devise 
of  the  personal  estate;  and  the  intermediate  profits,  as  well  be- 
fore the  estate  is  to  vest,  as  between  the  determination  of  the  first 
estate,  and  the  vesting  of  a  subsequent  limitation,  will  fall  into 
the  residuary  personal  estate  (6).  These  executory  interests, 
whether  in  real  or  personal  estates,  like  contingent  remainders, 
may  be  assigned  or  devised;  and  they  are  transmissible  to  the 
representatives  of  the  devisee,  if  he  dies  before  the  contingency 
happens;  and  they  vest  in  the  representatives,  either  of  the  real 
or  personal  estate,  as  the  case  may  be,  when  the  contingency  does 
happen  (c). 

In  the  great  case  of  Thellusson  v.  Woodford  (d),  it  was  the  de- 
clared doctrine,  that  there  was  no  limited  number  of  lives  for  the 
purpose  of  postponing  the  vesting  of  an  executory  interest.  There 
might  be  an  indefinite  number  of  concurrent  lives  no  way  con- 
nected with  the  enjoyment  of  the  estate;  for,  be  there  ever  so 
many,  there  must  be  a  survivor,  and  the  limitation  is 
[*285  ]  only  for  the  length  of  that  life  (e).     *The  purpose  of 

without  leaving  children.  The  sister  had  but  one  child  at  the  making  of 
the  will,  and  at  the  testator's  death.  It  was  held,  that  the  sister  took  an 
estate  for  life,  and  the  child  a  vested  remainder  in  fee,  subject  to  open  and 
let  in  after-born  children,  but  that  the  limitation  over  was  void,  as  being 
too  remote  as  to  the  after-born  children.  In  this  case  the  real  and  personal 
estate  was  held  suljject  to  the  same  rule,  and  the  chancellor  said  that  there 
was  no  difference  in  principle  under  the  Ncav  York  revised  statutes  on  this 
subject,  between  the  devise  of  real  and  personal  estates,  in  respect  to  limita- 
tions over. 

(a)  Pay's  case.  Cro.  FMz.  878.  Hayward  v.  Stillingfleet,  1  Atk.  Rep.  422. 
Hopkins  v.  Hopkins,  Ciines  temp.  TaJb.  44. 

(b)  Chapman  v.  Bissel,  (haea  temp.  Tnlb.  145.  Duke  of  Bridgewater  v. 
Egerton,  2  Fe«ey,  122. 

(c)  Pinbury  v.  El  kin,  1  P.  Win.  5fi3.  Goodriirht  v.  Searle,  2  WUs.  Rep.  29. 
Fearne  on  Executory  Devises^  529^-5:^5.  New  York  Rcinsed  Stflttttea,  \o\.  i.  725, 
sec.  35.  Higden  v.  Williamson,  dase.H  temp.  Tath.  V.M.  2  Saund.  Rep.  388,  k. 
note.     See,  also,  the  concluding  part  of  the  last  Lecture. 

(d)  4  Veaey,  227.     11  ibid.  112.  S.  C. 

(e)  Lord  thurlow,  in  Robinson  v.  Hardcastle,  2  Bra.  C.  C.  30.  Lord  EI- 
don,  in  Thelluason  v.  Woodford,  11  Veaeii,  145. 
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accumulation  was  no  objection  to  an  executory  devise,  nor 
that  the  enjoyment  of  the  subject  was  not  given  to  the  per- 
sons during  whose  lives  it  was  to  accumulate.  The  value  of  the 
thing  was  enlarged,  but  not  the  time.  The  accumulated  profits 
arising  prior  to  the  happening  of  the  contingency,  might  all  be 
reserved  for  the  persons  who  were  to  take  upon  the  contingent 
event;  and  if  the  limitation  of  the  executory  devise  was  for  any 
number  of  lives  in  being,  and  a  reasonable  time  for  a  posthumous 
child  to  be  born,  and  twenty-one  years  thereafter,  it  was  valid  in 
law.  The  devise  in  that  case  was  to  trustees  in  fee  during  the 
lives  of  all  the  testator's  sons,  and  of  all  the  testator's  grandsons 
born  in  his  lifetime,  or  living  at  his  death,  or  then  in  ventre  sa 
mere,  for  to  receive  the  profits  during  all  that  time  in  trust,  and 
to  invest  them  from  time  to  time  in  other  real  estates,  and  thus 
be  adding  income  to  principal.  After  the  death  of  the  last  sur- 
vivor of  all  the  enumerated  descendants,  the  estates  were  to  be 
conveyed  to  those  branches  of  the  respective  families  of  the  sons 
who,  at  the  end  of  the  period,  should  answer  the  description  of 
the  heirs  male  of  the  respective  bodies  of  the  sons.  The  testator's 
object  was  .to  protract  the  power  of  alienation,  by  taking  in  lives 
of  persons  who  were  mere  nominees  without  any  correspondent 
interest.  The  property  was  thus  tied  up  from  alienation,  andf 
from  enjoyment,  for  three  generations;  and  when  the  period  of 
distribution  shall  arrive,  the  accumulated  increase  of  the  estate 
will  be  enormous  (a). 

This  is  the  most  extraordinary  instance  upon  record  of  calcu- 
lating and  unfeeling  pride  and  vanity  in  a  testator,  disregarding 
the  ease  and  comfort  of  his  immediate  descendants,for  the 
miserable  satisfaction  of  enjoying  in  anticipation  *  the  [  *  286  ] 
wealth  and  aggrandizement  of  a  distant  posterity.  Such 
an  iron -hearted  scheme  of  settlement,  by  withdrawing  property  for 
so  long  a  period  from  all  the  uses  and  purposes  of  social  life,  was 
intolerable.  It  gave  occasion  to  the  statute  of  39  and  40  Geo.  III., 
c.  98,  prohibiting  thereafter,  any  person  by  deed  or  will,  from 
settling  or  devising  real  or  personal  property,  for  the  purpose  of 
accumulation,  by  means  of  rents  or  profits,  for  a  longer  period 
than  the  life  of  the  settlor,  or  twenty-one  years  after  his  death, 

(a)  The  testator  died  in  1797.  He  left  three  sons  and  three  daup;hters,  and 
half  a  million  sterling,  on  an  accnmulating  fund.  If  the  limitation  should 
extend  to  upwards  of  one  hundred  years,  as  it  may.  the  property  will  have 
amounted  to  upwards  of  one  hundred  millions  sterling  ! 
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or  during  the  minority  of  any  person  or  persons  living  at  his  de- 
cease, who,  under  the  deed  or  will  directing  the  accumulation, 
would,  if  then  of  full  age,  be  entitled  to  the  rents  and  profits. 

The  New  York  Revised  Statutes  (a)  have  allowed  the  accumu- 
lation of  rents  and  profits  of  real  estate,  for  the  benefit  of  one  or 
more  persons,  by  will  or  deed;  but  the  accumulation  must  com- 
mence either  on  the  creation  of  the  estate  out  of  which  the  rents 
and  profits  are  to  arise,  and  it  must  be  made  for  the  benefit  of 
one  or  more  minors  then  in  being,  and  terminate  at  the  expira- 
tion of  their  minority;  or,  if  directed  to  commence  at  any  time 
subsequent  to  the  creation  of  the  estate,  it  must  commence  within 
the  time  authorized  by  the  statute  for  the  vesting  of  future  es- 
tates, and  during  the  minority  of  the  persons  for  whose  benefit  it 
is  directed,  and  terminate  at  the  expiration  of  such  minority.  If 
the  direction  for  accumulation  be  for  a  longer  time  than  during  the 
minorities  aforesaid,  it  shall  be  void  for  the  excess  of  time;  and  all 
other  directions  for  the  accumulation  of  the  rents  and  profits  of 
real  estate  are  void.  It  is  further  provided,  that  whenever  there 
is,  by  a  valid  limitation,  a  suspense  of  the  power  of  alienation, 
and  no  provision  made  for  the  disposition,  in  the  mean  time,  of 
the  rents  and  profits,  they  shall  belong  to  the  persons  presump- 
tively entitled  to  the  next  eventual  estate.  If  the  trust  of  accumu- 
lation of  the  income  of  personal  property  be  void  under  the  sta- 
tute, the  income  descends  as  if  the  testator  had  died  intestate  (6). 

The  intermediate  rents  and  profits  arising  on  an  estate  given 
by  way  of  executory  devise,  will  pass  by  a  devise  of 
[  *  287  ]  *  all  the  residue  of  the  estate  (c).  But  if  these  are  not  de- 
vised, when  the  estate  is  devised  to  trustees  for  any  lawful 
purpose  whatever,  they  are  then,  at  common  law,  thrown  upon  the 
heir  for  want  of  some  other  person  to  take  them,  and  they  attend 

(a)  Vol.  i.  726,  sec.  37 — 40.  As  to  the  regulation  of  accumulations  of  per- 
sonal property,  see  ante,  vol.  ii.  353,  note. 

{b)  Vail  V.  Vail,  4  Paige,  317.  In  that  case  the  chancellor  considered  the 
statute  check  to  accumulation  a  salutary  provision,  and  that  no  man  ought 
to  be  permitted  to  withhold  the  income  of  his  estate,  for  the  sole  purpose  of 
hoarding  up  wealth  by  compound  interest  after  his  death,  to  provide  for  a 
second  or  a  third  future  generation,  or  even  for  his  immediate  descendants, 
to  be  given  to  them  at  the  close  of  their  lives,  when  they  are  no  longer  in  a 
situation  to  enjoy  it.  The  statute  ought  to  he  carried  into  effect  according 
to  its  spirit  and  intent,  and  so  as  to  meet  and  correct  those  evils.  But  under 
the  English  statute,  trusts  by  will  for  accumulation  during  a  life,  contrary 
to  the  statute,  are  good  for  twenty-one  years.  Grifliths  v.  Verne,  9  Vesey, 
127. 

(c)  Stephens  v.  Stephens,  Cases  temp.  Talb.  228. 
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the  estate  in  its  descent  to  the  heir,  and  belong  to  him  during 
the  continuance  of  the  trust  estate.  So,  it  is  a  settled  rule,  that 
where  there  is  an  executory  devise  of  a  real  estate,  and  the  fi*ee- 
hold  is  not,  in  the  mean  time,  disposed  of,  the  freehold  and  in- 
heritance descend  to  the  testator's  heir  at  law  (a).  If  the  profits 
are  bequeathed,  and  the  land  left,  in  the  mean  time,  to  descend 
to  the  heir  until  the  contingent  limitation  takes  efiPect,  and  no 
other  person  made  trustee  of  the  profits,  the  heir  becomes  a  trus- 
tee, and  the  rents  and  profits  will  accumulate  in  his  hands  for  the 
benefit  of  the  party  under  the  will  (b). 

(a)  Clarke  v.  Smith,  1  Lutw.  798.  Hopkins  v.  Hopkins,  Cases  temp.  Talh. 
44.  Gibson  v.  Lord  Mountfort,  1  Vesey,  485.  Amh.  93,  S.  C.  Duffield  v. 
Duffleld,  1  Dow.  N.  S.  268,  310. 

(6)  Rogers  v.  Ross,  4  Johns.  Ch.  Bep.  388. 
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LECTURE  LXI. 

OF  USES  AND  TRUSTS. 

I.   Of  uses. 

A  USE  is  where  the  legal  estate  of  lands  is  in  A.,  in  trust,  that 
B.  shall  take  the  profits,  and  that  A.  will  make  and  execute  estates 
according  to  the  direction  of  B.  (a).  Before  the  statute  of  uses, 
a  use  was  a  mere  confidence  in  a  friend,  to  whom  the  estate  was 
conveyed  by  the  owner  without  consideration,  to  dispose  of  it 
upon  trusts  designated  at  the  time,  or  to  be  afterwards  appointed 
by  the  real  owner.  The  trustee  was,  to  all  intents  and  purposes, 
the  real  owner  of  the  estate  at  law,  and  the  cestui  que  use  had  only 
a  confidence  or  trust,  for  which  he  had  no  remedy  at  the  common 
law. 

(1.)  In  examining  the  History  of  Uses,  we  shall  find  that  they 
existed  in  the  Roman  law,  under  the  name  of  fidei  commissa,  or 
trusts.  They  were  introduced  by  testators,  to  evade  the  munici- 
pal law,  which  disabled  certain  persons  as  exiles  and  strangers, 
from  being  heirs  or  legatees.  The  inheritance  or  legacy  was 
given  to  a  person  competent  to  take,  in  trust  for  the  real  object 
of  the  testator's  bounty.  But  such  a  confidence  was  precarious, 
and  was  called  by  the  Roman  lawyers  jMsprecarmm;  for  it  rested 
entirely  in  the  good  faith  of  the  trustee,  who  was  under  no  legal 
obligation  to  execute  it.  To  invoke  the  patronage  of  the  emperor 
in  favour  of  these  defenceless  trusts,  they  were  created 
[  *  290  ]  *  under  an  appeal  to  him,  as  rogote  per  salutem,  or  per 
fortunam  Augusti.  Augustus  was  flattered  by  the  ap- 
peal, and  directed  the  prgetor  to  afford  a  remedy  to  the  cestui  que 
trust;  and  these  fiduciary  interests  increased  so  fast,  that  a 
special  equity  jurisdiction  was  created  to  enforce  the  performance 
of  the  trusts.  This  *'  particular  chancellor  for  uses,"  as  Lord 
Bacon  terms  him,  who  was  charged  with  the  support  of  these 
trusts,  was  called  proetor  fidei  commissar ius  (6).     If  the  testator, 

{a)  Gilbert  on  Uses,  1. 

{b)  Inst.  %  23,  1.    Vinnius,  h.  t.  Bacon  on  the  Statute  of  Uses,  Law  Tracts,  315. 
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in  Ilia  will,  appointed  Titiiis  to  bo  his  heir,  and  requested  him,  as 
Koon  as  ho  should  enter  upon  the  inheritance,  tu  restore  it  to 
Cuius,  he  was  bound  to  do  it,  in  obedience  to  the  trust  reposed  in 
him.  The  Emperor  Justinian  gave  greater  efficacy  to  the  remedy 
against  the  trustee,  by  authorizing  the  praetor,  in  cases  where 
the  trust  could  not  otherwise  be  proved,  to  make  the  heir,  or  any 
legatee,  disclose  or  deny  the  trust  upon  oath,  and  when  the  trust 
appeared,  to  compel  the  performance  of  it  (a). 

The  English  ecclesiastics  borrowed  uses  from  the  Roman  law, 
and  introduced  them  into  England  in  the  reign  of  Edward  III. 
or  Richard  II.,  to  evade  the  statutes  of  mortmain,  by  granting 
lands  to  third  persons  to  the  use  of  religious  houses,  and  which 
the  clerical  chancellors  held  to  be  fidei  commissa,  and  binding  in 
conscience  (6).  When  this  evasion  of  law  was  met  and  sup- 
pressed by  the  statute  of  15  Richard  II.,  uses  were  applied  to 
save  lands  from  the  effects  of  attainders;  for  the  use,  being  a 
mere  right  in  equity,  of  the  profits  of  land,  was  exempt  from 
feudal  responsibilities;  and  uses  were  afterward  applied  to  a 
variety  of  purposes  in  the  business  of  civil  life,  and  grew  up  into 
a  refined  and  regular  system.^  They  were  required  by 
the  *  advancing  state  of  society,  and  the  growth  of  com-  [  *  291  ] 
merce.  The  simplicity  and  strictness  of  the  common 
law  would  not  admit  of  secret  transfers  of  property,  or  of  dispo- 
sitions of  it  by  will,  or  of  those  family  settlements  which  became 
convenient  and  desirable.  A  fee  could  not  be  mounted  upon  a  fee, 
or  an  estate  made  to  shift  from  one  person  to  another  by  matter 
ex  post  facto;  nor  could^  a  freehold  be  made  to  commence  in 
futuro,  or  an  estate  spring  up  at  a  future  period  independently  of 
any  other;  nor  could  a  power  be  reserved  to  limit  the  estate,  or 
create  charges  on  it  in  derogation  qf  the  original  feoffment.  All 
such  refinements  were  repugnant  to  the  plain,  direct  mode  of 
dealing,  natural  to  simple  manners  and  unlettered  ages.  The 
doctrine  of    livery  of  seisin  rendered  it  impracticable  to  raise 

(a)  Inst  2,  23,  12. 

{h)  BlaclcH.  Com.  328.     Saunders  on  Uses  and  Trusts^  14. 

^  When  "uses  "  are  first  noticed  in  the  records  of  our  law  they  appear  as 
the  result  of  established  and  well  known  practice;  yet  it  M'as  long  before 
the  obligation  of  a  "  use,  trust  or  contidence,"  was  recognized  by  any  tri- 
bunal. It  is  true  that  the  ecclesiastical  courts  at  one  time  enforced  con- 
scientious obligations  entertaining  suits,  dejidci  lassione,  but  this  jurisdiction 
is  said  to  have  been  taken  away  from  them  in  ca.ses  arising  between  laymen 
as  to  civil  matters  in  the  reign  of  Henry  III;  1  Spence's  Eq.  .Tur.  118. 
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future  uses  upon  feoffment;  and  if  a  person  wished  to  create  aD 
estate  for  life,  or  in  tail,  in  himself,  he  was  obliged  to  convey  the 
whole  fee  to  a  third  person,  and  then  take  back  the  interest  re- 
quired. Conditions  annexed  to  the  feoffment  would  not  answer 
the  piirpose,  for  none  other  than  the  grantor,  or  his  heir,  could 
enter  for  the  breach  of  it;  and  the  power  of  a  freeholder  to  de- 
stroy all  contingent  estates  by  feoffment  or  fine,  rendered  all  such 
future  limitations  at  common  law  very  precarious. 

The  facility  with  which  estates  might  be  modified,  and  future 
interests  secured,  facilitated  the  growth  of  uses,  which  were  so 
entirely  different  in  their  character  from  the  stern  and  unaccom- 
modating genius  of  feudal  tenure.  Uses,  said  Lord  Bacon.  "  stand 
upon  their  own  reasons,  utterly  different  from  cases  of  posses- 
sion" (a).  They  were  well  adapted  to  answer  the  various  pur- 
poses to  which  estates  at  common  law  could  not  be  made  subser- 
vient, by  means  of  the  relation  of  trustee  and  cestui  que  use,  and 
by  the  power  of  disposing  of  uses  by  will,  and  by  means  of  shift- 
ing, secondary,  contingent,  springing,  and  resulting 
[  *  292  ]  *  uses,  and  by  the  reservation  of  a  power  to  revoke  the 
uses  of  the  estate,  and  direct  others.  These  were  pliable 
qualities  belonging  to  uses,  and  which  were  utterly  unknown  to 
the  common  law,  and  grew  up  under  the  more  liberal,  and  more 
cultivated  principles  of  equity  jurisprudence. 

The  contrast  between  uses  and  estates  at  law  was  extremely 
striking.  When  uses  were  created  before  the  statute  of  uses, 
there  was  a  confidence  that  the  feoff'ee  would  suffer  the  feoffor  to 
take  the  profits,  and  that  the  feoffee,  upon  the  request  of  the 
feoffor,  or  notice  of  his  will,  would  execute  the  estate  to  the  feof- 
for and  his  heirs,  or  according  to  his  directions  (6).  When  the 
direction  was  complied  with,  it  was  essentially  a  conveyance  by 
the  feoffor,  through  his  agent  the  feoffee,  who,  though  even  an 
infant  or  feme  covert,  was  deemed  in  equity  competent  to  execute 
a  power,  and  appoint  a  use.  The  existing  law  of  the  land  was 
equally  eluded  in  the  selection  of  the  appointee,  who  might  be  a 

(a)  Bacon' a  Law  Tracin,  310.  Lord  Bacon^s  reading  on  the  Statvtc  of  UarSy 
has  a  scholastic  and  quaint  air  pervading  it;  but  it  is  very  instructive  to  read, 
because  it  is  profoundly  intelligent. 

(6)  Lord  Bacon  says,  that  these  properties  of  a  use  were  exceedingly  well 
set  fortli  by  Walmslcy,  J.,  in  a  case  in  36  Eliz.,  to  which  ^c  refers.  Bacon'M 
Law  Tracts,  307. 
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corporation,  or  alien,  or  traitor,  and  in  the  mode  of  the  direction, 
which  might  bo  by  parol.^ 

As  the  feoffee  to  uses  was  the  Ingal  owner  of  the  estate,  he  was 
exposed,  in  his  estate,  to  the  ordinary  legal  claims,  debts,  and 
forfeitures;  but,  to  avoid  this  inconvenience,  the  feoffees  were 
numerous,  and  when  tho  number  became  reduced,  a  new  feoff- 
ment was  made  to  other  feoffees  to  the  subsisting  uses.  When 
uses  were  raised  by  conveyances  at  common  law  operating  by 
transmutation  of  possession,  the  uses  declared  in  such  conveyances 
did  not  require  a  consideration.  The  real  owner  had  devested 
himself  of  the  legal  estate,  and  the  person  in  whom  it  was  vested, 
being  a  mere  naked  trustee,  equity  held  him  bound  in  conscience 
to  execute  tho  directions  of  the  donor.  If,  however,  no  uses  were 
declared,  then  the  feoffee,  or  releasee,  took,  to  the  use  of  the  feof- 
for or  releasor,  to  whom  the  use  resulted;  for  if  there  was 
no  consideration,  and  no  declaration  *  of  uses,  the  law  [  *  293  ] 
would  not  presume  that  the  feoffor  or  releasor  intended 
to  part  with  the  use.  But  in  the  case  of  covenants  to  stand  seised, 
and  of  a  bargain  and  sale,  which  did  not  transfer  the  possession 
to  the  covenantee,  or  bargainee,  the  inheritance  remained  in  the 
contracting  party ;  and  it  was  a  mere  contract,  which  a  court  of 
equity  would  not  enforce,  when  it  was  a  mere  nudum  pactum, 
without  consideration.  The  same  principle  applied  to  the  case 
of  a  release,  which  was  a  conveyance  operating  at  common  law  (a). 
Uses  were  alienable  without  any  words  of  limitation  requisite  to 
carry  tho  absolute  interest;  for,  not  being  held  by  tenure,  they 
did  not  come  within  the  technical  rules  of  the  common  law  (6).  A 
use  might  be  raised  after  a  limitation  in  fee,  or  it  might  be  created 

{a)  Bacon  on  L'ses.  Law  Tracts,  312.     Sugden  on  Pmcers,  5,  6. 

{b)  1  Co.  87,  b.  100,  b. 

^  The  earliest  conception  of  a  use,  was  a  trust  binding  on  the  conscience  of 
the  feoffee,  a  personal  obligation  upon  him.  It  followed  that  on  the  death  of 
the  feoffee,  the  heir  who  succeeded  him  was  discharged  of  the  trust,  no  con- 
scientious obligation  affecting  Jiim  ever  having  been  created.  But  in  the 
reign  of  Edward  IV.  the  heir  of  the  feoffee  was  held  to  take  the  lands  sub- 
ject to  the  same  trusts  as  his  ancestor  held  them.  See,  Goold  v.  Petit,  and 
Saundre  v.  Gaynestord,  temp.  Henry  VI.  (Cal.  II.  pp.  28,  38).  The  same 
rule  was  extended  to  the  case  of  a  person  taking  by  alienation  for  valuable 
consideration  from  the  feoffee,  and  having  notice  of  the  use.  Year  Book,  5 
Edw.  IV.  7,  b.  A  purchaser  for  valuable  consideration  without  notice  held 
the  lands  free  from  obligation,  and  in  that  case  the  only  remedy  oi  cestui  que 
use  would  be  against  the  feoffee  personally.  In  like  manner  the  lord  who 
came  into  possession  on  an  escheat,  the  creditor  upon  an  elegit,  or  the  hus 
band  or  wife  bj  virtue  of  curtesy  or  dower,  held  the  land  free  and  discharged 
from  the  u.se.     Digby  on  Keal  Property,  282. 
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in  futurOy  without  any  preceding  limitation;  or  the  order  of 
priority  might  be  changed  by  shifting  uses,  or  by  powers;  or  a 
power  of  revocation  might  be  reserved  to  the  grantor,  or  to  a 
stranger,  to"  recall  and  chaoge  the  uses  (a).  Uses  were  also  de- 
visable, as  they  were  only  declarations  of  trust  binding  in  con- 
science; and  Lord  Bacon,  in  opposition  to  Lord  Coke,  who,  in 
Chudleigh's  case,  had  put  the  origin  of  uses  entirely  upon  the 
ground  of  frauds  invented  to  elude  the  statutes  of  mortmain, 
maintained  that  uses  were  introduced  to  get  rid  of  the  inability 
at  common  law  to  devise  lands  (b).  It  is  probable  that  both  these 
causes  had  their  operation,  though  the  doctrine  of  uses  existed  in 
the  civil  law,  and  would  naturally  be  suggested  in  every  com- 
munity by  the  wants  and  policy  of  civilized  life.  Uses  were  cer- 
tainly preverted  to  mischievous  purposes;  and  the  complaint  is 
constant  and  vehement  in  the  old  books,  and  particularly  in  Chud- 

leigh\s  case,  and  in  the  preamble  to  the  statute  of  uses, 
[  *  294  ]  against  the  abuses  and  frauds  which  were  practiced  *  by 

uses  prior  to  the  statute  of  uses.  It  was  the  intention 
of  the  statute  to  extirpate  such  grievances,  by  destroying  the  estate 
of  the  feoffee  to  uses,  and  reducing  the  estate  to  the  use  to  an 
estate  in  the  land.  There  was  a  continual  struggle  maintained 
for  upwards  of  a  century,  between  the  patrons  of  uses  and  the 
English  parliament,  the  one  constantly  masking  property,  and 
separating  the  open  legal  title  from  the  secret  equitable  owner- 
ship, and  the  other,  by  a  succession  of  statutes,  endeavouring  to 
fix  the  duties  and  obligations  of  ownership  upon  the  cestui  que 
tLse.  •  At  last  the  statute  of  27  Hen.  VIII.,  commonly  called  the 
statute  of  uses,  transferred  the  uses  into  possession  by  turning 
the  interest  of  the  cestui  qiie  use  into  a  legal  estate,  and  annihilat- 
ing the  intermediate  estate  of  the  feoffee;  so  that  if  a  feoffment 
was  made  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  B., 
the  cestui  que  use,  became  seised  of  the  legal  estate,  by  force  of 
the  stattite.^     The  legal  estate  as  soon  as  it  passed  to  A.,  was  im- 

ia)  Iho.  Feoff,  al.  line,  pU  30.  Jenk.  Cent.  8.  Co.  52.  Co.  Lift.  237,  a. 
Prmion  on  Estates,  vol.  i.  154. 

(//)   Bacon' n  Law  Tracts,  316. 

•''  The  statute  of  uscn  is  so  far  recognized  in  most  of  the  United  States, 
either  by  express  enactment  of  the  statute  itself,  or  ot  similar  statute.'*,  that 
where  a  use  is  merely  dry  or  passive,  as  an  estate  "jranted  to  A.  to  the  use  of 
B.,  the  legal  title  will  immediately  vest  in  I?.;  wlierea-s  if  any  active  duty  is 
to  he  performed,  the  statute  of  uses  will  not  transfer  the  title  to  the  cestui. 
Baker  r.  Hall,  59  Mo.  205:  Kellogg  r.  Hale,  lOH  111.  KM;  McCoy  v.  Monte,  90 
Ind.  441;  Schafl'er  r.  I^avretta,  57  Ala.  14;  ICysanian  v.  Eysaman,  21  Hun. 
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mediately  drawn  out  of  him  and  tran^erred  to  B.,  and  the  use, 
and  the  land,  became  convertible  terms. 

The  equitable  doctrine  of  uses  was,  by  the  statute,  transferred 
to  the  courts  of  law,  and  became  an  additional  branch  of  the  law 
of  real  property.  Uses  had  new  and  peculiar  qualities  and  capa- 
cities. They  had  none  of  the  lineaments  of  the  feudal  system, 
which  had  been  deeply  impressed  upon  estates  at  common  law. 
Their  influence  was  sufficient  to  abate  the  rigor,  and,  in  many  re- 
spects, to  destroy  the  simplicity  of  the  ancient  doctrine.  When 
the  use  was  changed  from  an  equitable  to  a  legal  interest,  the 
same  qualities  which  were  proper  to  it  in  its  fiduciary  estate,  fol- 
lowed it  when  it  became  a  legal  estate.  The  estate  in  the  use, 
when  it  became  an  interest  in  the  land,  under  the  statute,  became 
liable  to  all  those  rules  to  which  common  law  estates  were  liable; 
but  the  qualities  which  had  attended  uses  in  equity,  were  not 
separated  from  them  when  they  changed  their  nature,  and  became 
an  estate  in  the  land  itself.  If  they  were  contingent  in  their  fidu- 
ciary state,  they  became  contingent  interests  in  the  land. 
They  *  were  still  liable  to  be  overreached  by  the  exer-  [  *  295  1 
ciae  of  powers,  and  to  be  shifted,  and  to  cease,  by  clauses 
of  cesser,  inserted  in  the  deeds  of  settlement.  The  statute  trans- 
ferred the  use,  with  its  accompanying  conditions  and  limitations, 
into  the  land  (a).  Contingent,  shifting,  and  springing  uses, 
presented  a  method  of  creating  a  future  interest  in  land,  and  exe- 
cutory devises  owed  their  origin  to  the  doctrine  of  shifting  or 
springing  uses.  But  uses  difiPer  from  executory  devises  in  this 
respect;  that  there  must  be  a  person  seised  to  the  uses  when  the 
contingency  happens,  or  they  cannot  be  executed  by  the  statute. 
If  the  estate  of  the  feoffee  to  such  uses  be  destroyed  by  aliena- 
tion or  otherwise,  before  the  contingency  arises,  the  use  is  destroyed 
forever;  whereas,  by  an  executory  devise,  the  freehold  is  trans- 
ferred to  the  future  devisee  (&).  Contingent  uses  are  so  far  simi- 
lar to  contingent  remainders,  that  they  also  require  a  preceding 

(a)  Brent's  case,  2  Leon,  16.     Man  wood,  J.,  2  And.  75.     Preston  on  Estates, 
vol.  i.  155,  156,  158. 

(h)  2  Blacks.  Com.  3.34.       Fearne  on  Executory  Devises,  by  Powell,  86  note. 

433;  Holland  v.  Rogers,  33  Ark.  255;  Richardson  v.  Rtodder,  100  Mass.  530; 
Franke  v.  Berkner,  67  Ga.  264;  Phila.  Trust  Co.'s  Appeal,  93  Pa.  St.  209; 
Sprague  v.  Sprague,  13  R.  I.  701;  Mott  v.  Akerraan,  92  N.  Y.  .548:  Howard  v. 
Henderson,  18  S.  C.  184;  Hooberry  v.  Harding,  10  Lea,  392;  Ocheltree  v.  Mc- 
Clung.  7  W.  Va.  232. 
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estate  to  support  them,  and  take  effect,  if  at  all,  when  the  pre- 
ceding estate  determines.  The  statute  of  uses  meant  to  exclude 
all  possibility  of  future  uses  (a),  but  the  necessity  of  the  allow- 
ance of  free  modifications  of  property  introduced  the  doctrine, 
that  the  use  need  not  be  executed  the  instant  the  conveyance  is 
Inade,  and  that  the  operation  of  the  statute  might  be  suspended 
until  the  use  should  arise,  provided  the  suspension  was  confined 
within  reasonable  limits  as  to  time  (6).  In  the  Duke  of  NorfoWs 
case,  Lord  Nottingham  was  of  opinion,  (as  we  have  already  seen,) 
that  there  was  no  inconvenience,  nor  any  of  the  mischiefs  of  a 
perpetuity,  in  permitting  future  uses,  under  the  various  names  of 
springing,  shifting,  contingent,  or  secondary  uses,  to  be 
[  *  296  ]  limited  to  the  same  period  to  which  the  law  *  permits 
the  vesting  of  an  executory  devise  to  be  postponed. 
Uses  and  devises  became  parallel  doctrines,  and  what,  in  the  one 
case,  was  a  future  use,  was,  in  the  other,  an  executory  devise. 

The  statute  having  turned  uses  into  legal  estates,  they  were 
thereafter  conveyed  as  legal  estates,  in  the  same  manner,  and  by 
the  same  words  (c).  The  statute  intended  to  have  destroyed  uses 
in  th^ir  distinct  state,  but  it  was  not  the  object  of  it  to  interfere 
with  the  new  modes  of  conveyance  to  uses;  and  the  manner  of 
raising  uses  out  of  the  seisin  created  by  a  lawful  transfer,  stood 
as  it  had  existed  before.  If  it  was  really  the  object  of  the  statute 
of  uses  to  abolish  uses  and  trusts,  and  have  none  other  than  legal 
estates,  the  v/ants  and  convenience  of  mankind  have  triumphed 
over  that  intention,  and  the  beneficial  and  ostensible  ownerships 
of  estates  were  kept  as  distinct  as  ever.  The  cestui  que  use  takes 
the  legal  estate  according  to  such  quality,  manner,  and  form  as 
he  had  in  the  use.  The  complex  and  modified  interests  annexed 
to  uses  were  engrafted  upon  the  legal  estate;  and  upon  that  prin- 
ciple it  was  held  to  be  competent,  in  conveyances  to  uses,  to  re- 
voke a  former  limitation  of  a  use,  and  to  substitute  others.  The 
classification  of  uses  into  shifting  or  secondary,  springing  and 
future,  or  contingent  and  resulting  uses,  seems  to  be  necessary, 
to  distinguish  with  precision  their  nice  and  varying  characters; 
and  they  all  may  be  included  upder  the  general  denomination  of 
future  uses. 

(a)  Bacon  on  Uses,  Law  TVacts,  335,  340. 

(b)  Dver.  J.,  in  I^awell  and  Lucafi'  case,  2  Leon,  221.  Holt,  Ch.  J.,  in 
Davis  r^  Speed,  12  Mod.  Rep.  38.     2  Salk.  675,  S.  C. 

(c)  WiUcs'Rq).  180. 
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(2.)  Shifting  or  secondary  uses  take  effect  in  derogation  of 
some  other  estate,  and  are  either  limited  by  the  deed  creating 
them,  or  authorized  to  be  created  by  some  person  named  in  it. 
Thus,  if  an  estate  be  limited  to  A.  and  his  heirs,  with  a  pro- 
viso,  that  if  B.  pay  to  A.  100  dollars,  by  a  given  time,  the  use  of 
A.  shall  cease,  and  the  estate  go  to  B.  in  fee,  the  estate  is  vested 
in  A.,  subject  to  a  shifting  or  secondary  use  in  fee  in  B. 
So,  if  the  proviso  be,  *that  C.  may  revoke  the  use  to  A.,  [  *  297  ] 
and  limit  it  to  B.,  then  A.  is  seised  in  fee,  with  a  power 
in  C.  of  revocation  and  limitation  of  a  new  use  (a).  These  shift- 
ing uses  are  common  in  all  settlements;  and  in  marriage  settle- 
ments the  first  use  is  always  to  the  owner  in  fee  till  the  marriage, 
and  then  to  other  uses.  Tne  fee  remains  with  the  owner  until 
the  marriage,  and  then  it  shifts  as  uses  arise.  These  shifting 
uses,  whether  created  by  the  original  deed,  or  by  the  exercise 
of  a  power,  must  be  confined  within  proper  limits,  so  as  not  to 
lead  to  a  perpetuity;  and  which  is  neatly  defined  by  Sir  Edward 
Sugden  (6),  to  be  such  a  limitation  of  property  as  renders  it  un- 
alienable beyond  the  period  allowed  by  law.  If,  therefore,  the 
object  of  the  power  bo  to  create  a  perpetuity,  it  is  void  (c),  And 
yet,  in  England,  it  is  well  settled,  that  a  shifting  use  may  be 
created  after  an  estate  tail ;  and  the  reason  given  is,  that  such  a 
limitation,  to  take  effect  at  any  remote  period,  has  no  tendency 
to  a  perpetuity,  as  the  tenant  in  tail  may,  when  he  pleases,  by  a 
recovery,  defeat  the  shifting  use;  for  the  recovery  bars  and  de- 
stroys every  species  of  interest  ulterior  to  the  tenant's  estate.  It  is 
on  this  principle  that  a  power  of  sale  or  exchange,  in  cases  of  strict 
settlement,  is  valid,  though  not  confined  to  the  period  allowed  for 
suspending  alienation,  provided  the  estate  be  regularly  limited  in 
tail  (d).  Shifting  and  secondary  uses  may  be  created  by  the 
execution  of  a  power;  as  if  ^n  estate  be  limited  to  A.  in  fee,  with 
a  power  to  B.  to  revoke  and  limit  new  uses,  and  B.  exercises  the 
power,  the  uses  created  by  him  will  be  shifting  or  secondary  in 
reference  to  A.'s  estate;  but  they  must  receive  the  same  construc- 
tion as  if  they  had  been  created  by  the  original  deed.* 

{a)  Bra.  Feoff,  al.  Uses,  339,  a.  pi.  30.  Mutton's  case,  Dijcr,  274,  b.  OU- 
hert  on  Uses,  by  Sugden,  152 — 155. 

{h)  Gilbert  on  Uses,  by  SifCffJen,  260,  not^. 

(e)  Spencer  v.  Duke  of  Marlboroujih,  5  Bro.  P.  C.  592. 

(d)  Nicholls  V.  Slieffield,  2  Bro.  218.  St.  George  v.  St.  George,  in  the  house 
of  lords,  cited  in  Gilbert  on  Uses,  by  Sugden,  157. 

*  The  time  within  which  a  shifting  use  must  be  limited  to  take  effect,  in 
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(3.)  Springing  uses  are  limited  to  arise  on  a  future 
[  *  298]  eveut,  *  where  no  preceding  estate  is  limited,  and  they 
do  not  take  effect  in  derogation  of  any  preceding  inter- 
est. If  a  grant  be  to  A.  in  fee,  to  the  use  of  B.  in  fee,  after  the 
first  day  of  January  next,  this  is  an  instance  of  a  springing  use, 
and  no  use  arises  until  the  limited  period.  The  use,  in  the  mean 
time,  results  to  the  grantor,  who  has  a  determinable  fee  (a).  A 
springing  use  may  be  limited  to  arise  within  the  period  allowed 
by  law  in  the  case  of  an  executory  devise.  A  person  may  cove- 
nant to  stand  seised,  or  bargain  and  sell,  to  the  use  of  another  at 
a  futlire  day  (6).^  These  springing  uses  may  be  raised  by  any 
form  of  conveyance;  but  in  conveyances  which  operate  by  way 
of  transmutation  of  possession,  as  a  feoffment,  a  fine  or  deed  of 
lease  and  release,  the  estate  must  be  conveyed,  and  the  use  be 
raised  out  of  the  seisin  created  in  the  grantee  by  the  conveyance. 
A  feoffment  to  A.  in  fee,  to  the  use  of  B.  in  fee,  at  the  death  of 
C,  is  good,  and  the  use  would  result  to  the  feoffor  until  the 
springing  use  took  effect  by  the  death  of  C.  (c).  A  good  spring- 
ing use  must  be  limited  at  once,  independently  of  any  preceding 
estate,  and  not  by  way  of  remainder,  for  it  then  becomes  a  con- 
tingent, and  not  a  springing  use;  and  contingent  uses,  as  we 
have  already  seen,  are  subject  to  the  same  rules  precisely  as  con- 
tingent remainders.  The  other  mode  of  conveyance  by  which, 
uses  may  be  raised,  operates,  not  by  transmutation  of  the  estate 
of  the  grantor,  but  the  use  is  severed  out  of  the  grantor's  seisin, 
and  executed  by  the  statute.  This  is  the  case  in  covenants  to 
stand  seised,  and  in  conveyances  by  bargain  and  sale.' 

(a)  Woodlift  w.  Drury,  Cro.  Eliz.  439.     Mutton's  case,  Dyer,  274,  b. 
(6)  Roe  V.  Tranner,  2  Wih.  Rep.  75.  Holt,  Ch.  J.,  2  SaJk.  Rep.  675.  Rogers 
V.  Eagle  Fire  Ins.  Company  of  New  York,  9  Wendell,  611. 
(c)  Gilbert  on  Uses,  by  Sugden,  163,  176. 

order  to  be  valid  within  the  rule  against  ])erpetuity,  is  by  the  law  of  such 
of  the  states  as  have  not  adopted  special  rules  upon  the  subject,  a  period 
within  the  life  or  lives  in  being  and  twenty -one  years  and  nine  months  there- 
after. If  the  time  at  which  it  is  to  take  effect  exceeds  this  period,  the  limi- 
tation is  void.  Church  v.  Grant,  3  Gray,  146;  Cadell  v.  Palmer,  1  Clark  & 
F.  372;  Lewis,  Perpet.  160. 

*  A  springing  use  may  arise  upon  a  future  event  either  certain  or  contin- 
gent. Watkins,  Con  v.  243.  Coventry's  note,  Cornish  on  [Tses,  91,  says, 
Springing  use  is  "a  future  use  either  vested  or  contingent,  limited  to  arise 
without  any  preceding  limitati(m." 

'  Springing  uses,  and  also  shifting  uses,  answer  in  most  respects  to  execu- 
tory devises;  the  diflorence  being  tliat  the  one  is  created  by  deed,  and  the 
other  by  will.     Fearn<>  «n  Cont.  liem.  385,  Butler's  note. 
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(4.)  Future^  or  contingent  uses,  are  limited  to  take  effect  as  re- 
mainders. If  lands  be  granted  to  A.  in  fee,  to  the  use  of  B.,  on 
his  return  from  Rome,  it  is  a  future  contingent  use,  because  it  is 
uncertain  whether  B.  will  ever  return  (a). 

*(5.)  If  the  use  limited  by  deed  expired,  or  could  [*299] 
not  vest,  or  was  not  to  vest  but  upon  a  contingency,  the 
use  resulted  back  to  the  grantor  who  created  it.  The  rule  is  the 
same  when  no  uses  are  declared  by  the  conveyance.  So  much  of 
the  use  as  the  owner  of  the  land  does  not  dispose  of,  remains 
with  him.  If  he  conveys  without  any  declaration  of  uses,  or  to 
such  uses  as  he  shall  thereafter  appoint,  or  to  the  use  of  a  third 
person  on  the  occurrence  of  a  specified  event,  in  all  such  cases 
there  is  a  use  resulting  back  to  the  grantor  (b). 

(6.)  The  English  doctrine  of  uses  and  trusts,  under  the  sta- 
tute of  27  Hen.  VIII,  and  the  conveyances  founded  thereon,  have 
been  very  generally  introduced  into  the  jurisprudence  of  this 
country  (c).^  But  in  the  remarks  which  accompanied  the  bill 
for  the  revision  of  the  New  York  statutes,  relative  to  uses  and 
trusts,  the  following  objections  were  made  to  uses  as  they  now 
exist:  (1.)  They  render  conveyances  more  complex,  verbose,  and 
expensive  than  is  requisite,  and  perpetuate  in  deeds  the  use  of 
a  technical  language,  unintelligible  as  a  "mysterious  jargon,"  to 
all   but  the  members  of  one  learned  profession.     (2.)   Limita- 

(a)  Sir  Edward  Sngden,  in  a  note  to  his  edition  of  Gilbert  on  Uses,  152 — 
178,  has  given  a  clear  and  methodical  analysis,  definition,  and  description 
of  these  various  modifications  of  future  uses.  In  Mr.  Prestoii's  Abstracts  of 
Title,  vol.  i.  105,  106,  107,  and  vol.  ii.  151,  we  have  also  illustrations  of  the 
various  shades  of  distinctions  betw^een  them. 

(b)  Co.  Lift.  23,  a.  271,  b.  Sir  E.  Clere's  case,  6  Co.  17,  b.  Armstrong  y. 
Wholesay,  2  Wils.  Rep.  19. 

(c^l  Chamberlain  v.  Crane,  1  N.  H.  Rep.  64.  French  v.  French,  "iibid.  239. 
Parsons,  Ch.  J.,  in  Marshall  ?'.  Fish,  6  Mass.  Rep.  31.  Johns.  Rep.  ])assim.  3 
Binnetfs  Rep.  619.  It  is  doubted  whether  the  statute  of  uses  was  ever  in 
force  in  the  State,  of  Ohio.  Thompson  v.  Gibson.  2  Ohio  Rep.  339.  Helfein- 
stine  V.  Garrard,  7  ibid.  270.  The  statute  of  uses  of  Hen.  VIII.  was  a  part 
of  the  colonial  law  of  Virginia,  but  the  revised  statutes  of  Virginia,  since 
1792,  adopted  as  a  substitute,  the  provision  which  only  executes  the  seisin 
to  the  use  in  the  cases  of  deeds  of  bargain  and  sale,  of  lease  and  release,  and 
of  covenants,  to  stand  seised  to  use.  The  statute  only  executes  the  seisin 
to  the  use  in  those  specified  casesj  and  does  not,  like  the  English  statute, 
include  every  case  whore  any  person  should  stand  seised  to  the  use  of  any 
other  person.     Loma.v''s  Difjcst  of  the  Laws  respecting  Real  Property,  vol.  i.  188. 

^  In  Alabama,  Khode  Island,  Connecticut,  Massachusetts,  and  New  Hamp- 
shire, the  statute  of  uses  has  been  adopted  and  recognized  as  part  of  the 
common  law.  Sprague  v.  Sprague,  13  R.  I.  701;  Brvan  v.  Bradley,  16  Conn. 
483;  Johnson  v.  Johnson,  7  Allen,  197;  Horton  v.  Sledge.  29  Ala.  496;  Rol- 
lins V.  Kiley,  44  N.  H.  11. 
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tions  intended  to  take  effect  at  a  future  day,  may  be  defeated  by 
a  disturbance  of  the  seisin,  arising  from  a  forfeiture  or  change  of 
the  estate  9f  the  person  seised  to  the  use.  (3.)  The  difficulty 
of  determining  whether  a  particular  limitation  is  to  take  effp.ct 
as  an  executed  use,  as  an  estate  at  common  law,  or  as  a  trust. 
These  objections  were  deemed  so  strong  and  unanswerable  as  to 
induce  the  revisers  to  recommend  the  entire  abolition  of 
[*  300  ]  uses.  They  considered,  that  by  making  a  *grant,  with- 
out the  actual  delivery  of  possession,  or  livery  of  seisin, 
effectual  to  pass  every  estate  and  interest  in  land,  the  utility  of 
conveyances  deriving  their  effect  from  the  statute  of  uses  would 
be  superseded;  and  that  the  new  modifications  of  property  which 
uses  have  sanctioned,  would  be  preserved  by  repealing  the  rules 
of  the  common  law,  by  which  they  were  prohibited,  and  permit- 
ting every  estate  to  be  created  by  grant  which  can  bo  created  by 
devise.  The  New  York  Revised  Statutes  (a)  have,  accordingly, 
declared,  that  uses  and  trusts,  except  as  authorized  and  modified 
in  the  article,  were  abolished;  and  every  estate  and  interest  in 
land  is  declared  to  be  a  legal  right,  or  cognizable  in  the  courts  of 
law,  except  where  it  is  otherwise  provided  in  the  chapter;  and 
every  estate  held  as  an  use  executed  under  any  former  statute, 
confirmed  as  a  legal  estate.  The  conveyance  by  grant  is  a  sub- 
stitute for  the  conveyance  to  uses;  and  the  future  interests  in 
land  may  be  conveyed  by  grant  as  well  as  by  devise  (6).  The  sta- 
tute gives  the  >egal  estate,  by  virtue  of  a  grant,  assignment,  or 
devise;  and  the  word  assignment  was  introduced  to  make  the 
assignment  of  terms,  and  other  chattel  interests,  pass  the  legal 
interest  in  them,  as  well  as  in  freehold  estates;  though,  under 
the  English  law,  the  use  in  chattel  interests  was  not  executed  by 
the  statute  of  uses.*" 

The  operation  of  the  statute  of  New  York,  in  respect  to  the 
doctrine  of  uses,  will  have  some  slight  effect  upon  the  forms  of 
conveyance,  and  it  may  give  them  more  brevity  and  simplicity. 

(a)  Vol.  i.  727,  sec.  45,  40. 

(6)  New  York  Revised  Statutes,  vol.  i.  724,  sec.  24.  .  Ibid.  738,  739,  sec.  137, 
138,  142,  146.     Ibid.  T27,  sec.  47. 

*  Washington,  .T.,  in  Hurst  v.  McNeil,  1  Wash.  C.  C.  70,  said  the  words 
**nse"  and  ''trnst"  in  a  deed  beinjj;  convertible  terms,  the  sense  in  which 
they  were  used  depends  upon  tlie  subject  matter  to  which  they  rehite. 

The  statute  of  uses  executes  a  merely  dry  or  passive  use  in  Penn.sylvania, 
conveying  the  legal  title  to  the  cestui.  Phila.  Trust  Co.'s  Appeal,  93,  Pa. 
Bt.  209. 
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But  it  would  be  quite  visioaary  to  suppose  that  the  science  of 
law,  oven  in  the  department  of  conveyancing,  will  not  continue  to 
have  its  technical  language,  and  its  various,  subtle,  and  profound 
learning,  in  common  with  every  other  branch  of  human  science. 
The  transfer  of  property  assumes  so  many  modilications,  to 
meet  the  varying  exigencies  of  speculation,  wealth,  and  refine- 
ment, and  to  supply  family  wants  and  wishes,  that  the 
*  doctrine  of  conveyancing  must  continue  essentially  [  *  301  ] 
technical,  under  the  incessant  operation  of  skill  and  in- 
vention. The  abolition  of  uses  does  not  appear  to  be  of  much 
moment,  but  the  changes  which  the  law  of  trusts  has  been  made 
to  undergo,  becomes  extremely  important  (a). 

II.  Of  trusts. 

The  object  of  the  statute  of  uses,  so  far  as  it  was  intended  to 
destroy  uses,  was,  as  we  have  already  seen,  subverted  by  the  courts 
of  law  and  equity. 

(1.)   Growth  and  doctrine  of  trusts. 

It  was  soon  held,  that  the  statute  executed  only  the  first  use,  and 
that  a  use  upon  a  use  was  void.  In  a  feoffment  to  A.,  to  the  use 
of  B.,  to  the  use  of  C,  the  statute  was  held  to  execute  only  the 
use  to  B.,  and  there  the  estate  rested,  and  the  use  to  C.  did  not 
take  effect  (6).  In  a  bargain  and  sale  to  A.  in  fee,  to  the  use  of 
B.  in  fee,  the  statute  passes  the  estate  to  A.,  by  executing  the 
use  raised  by  the  bargain  and  sale;  but  the  use  to  B.,  being  a  use 
in  the  second  degree,  is  not  executed  by  the  statute,  and  it  be- 
comes a  mere  trust,  and  one  which  a  court  of  equity  will  recognize 

(a)  Lord  Ilardwicl^c  is  reported  t.o  have  said,  in  the  course  of  liis  opinion, 
in  Hopkin?!  v.  Hopkins,  (1  Atk:  hep.  591,)  that  the  statute  of  uses  had 
no  other  eflect  than  to  add,  at  most,  three  ■words  to  a  conveyance.  This  was 
rather  too  strongly  expressed:  but  I  presume  the  abolition  of  uses  Avith  us 
will  not  have  much  greater  effect.  It  was  the  abolition  of  a  phantom.  The 
word  grant  is  not  more  intelligible  to  the  world  at  large,  than  the  words  6rtr- 
gain  and  sale;  and  the  fiction  indulged  for  200  years,  that  the  bargain  raised 
a  use,  and  the  statute  transferred  the  possession  to  the  use,  Avas  as  cheap  and 
harmless  as  any  thing  could  possibly  be.  It  would,  perhai^s,  have  been  as 
wise  to  have  left  the  statute  of  uses  where  it  stood,  and  to  have  permitted 
the  theory  engrafted  upon  it  to  remain  untouched,  considering  that  it  had 
existed  so  long,  and  had  insinuated  itself  so  deeply  and  so  thoroughly  into 
every  branch  of  the  jurisprudence  of  real  property. 

(6)  Tyrrell's  case,  Dyer,  L55.  1  And.  37.  ■  Meredith  v.  Jones,  Cro.  C.  244. 
Lady  Whetstone  v.  Bury,  2  P.  Wm.  146.  Doe  v.  Passingham,  6  Barnw.  <& 
Cress.  305. 
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and  enforce  (a).  Shifting,  or  substituted  uses,  do  not 
[  *  302  ]  fall  within  this  technical  rule  at  law,  for  *  they  are  merely 
alternate  uses.  Thus,  a  deed  to  A.  in  fee,  to  the  use  of 
B.  in  fee,  and  if  C.  should  pay  a  given  sum  in  a  given  time,  then 
to  C.  in  fee;  the  statute  executes  the  use  to  B.,  subject  to  the 
shifting  use  declared  in  favour  of  C.  (b).  Chattel  interests  were 
also  held  not  to  be  within  the  statute,  because  it  referred  only  to 
persons  who  were  seised;  and  a  termor  was  held  not  to  be  techni- 
cally seised,  and  so  the  statute  did  not  apply  to  a  term  for 
years  (c).  An  assignment  of  a  lease  to  A.,  to  the  use  of  B.,  was 
held  to  be  void  as  to  the  use,  and  the  estate  was  vested  wholly  in 
A.  This  strict  construction  at  law,  of  the  statute,  gave  a  pretext 
to  equity  to  interfere;  and  it  was  held  in  chancery,  that  the  uses 
in  those  cases,  though  void  at  law,  were  good  in  equity;  and  thus 
uses  were  revived  under  the  name  of  trusts  (d).  A  regular  and 
enlightened  system  of  trusts  was  gradually  formed  and  estab- 
lished. The  ancient  use  was  abolished,  with  its  manifold  incon- 
veniences, and  a  secondary  use  or  trust  introduced.  Trusty  have 
been  modelled  and  placed  on  true  foundations,  since  Lord  Not- 
tingham succeeded  to  the  great  seal;  and  we  have  the  authority 
of  Lord  Mansfield  for  the  assertion,  that  a  rational  and  uniform 
system  has  been  raised,  and  one  proper  to  answer  the  exigencies 
of  families,  and  other  civil  purposes,  without  any  of  the  mischiefs 
which  the  statute  of  uses  meant  to  avoid  (e). 

Tnists  have  been  made  subject  to  the  common  law  canons  of 
descent.  They  are  deemed  capable  of  the  same  limitations  as 
legal  estates;  and  curtesy  was  let  in  by  analogy  to  legal  estates, 
though  by  a  strange  anomaly,  dower  has  been  excluded  (g).  Exe- 
cuted trusts  are  enjoyed  in  the  same  condition,  and  entitled  to 
the  same  benefits  of  ownership,  and  are,  consequently,  disposable 
and  devisable,  exactly  as  if  they  were  legal  estates ;  and 
[  *  303  ]  these  rights  the  *  cestui  que  trust  possesses,  with- 
out the   intervention  of  the  trustee.     Any  disposition 

(a)  Tvord  Hardewicke,  in  Hopkins  v.  Hopkins,  1  Atk.  591.  Jackson  v.  Gary, 
16  Johns.  Rep.  302. 

(6)  Preston  on  Abstracts,  vol.  i.  307—310. 
Ic)  Anon.,  Dyer,  'SG'.),  n. 

(d)  A  conveyance  in  trust  to  receive  the  profits,  and  pay  them  over  to  a 
third  person,  was  never  a  use  within  a  statute,  but  an  e(niitable  trust  at 
common  law. 

(e)  Lord  Mansfield,  in  Burgess  v.  Wheate,  1  W.  Blacks.  Rep.  160. 
{(j)  But  see  supra,  p.  44,  46. 
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of  the  land  by  the  cestui  que  trust,  by  conveyance  or  devise, 
is  binding  upon  the  trustee  (a).  In  limitations  of  trusts, 
either  of  real  or  personal  estates,  the  construction,  gener- 
ally speaking,  is  the  same  as  in  the  like  limitations  of  legal  es- 
tates, though  with  a  much  greater  deference  to  the  testator's 
manifest  intent  (6).  And  if  the  statute  of  uses  had  only  the 
direct  effect  of  introducing  a  change  in  the  form  of  conveyance, 
it  has,  nevertheless,  gradually  given  occasion  to  such  modifica- 
tions of  property  as  were  well  suited  to  the  varying  wants  and 
wishes  of  mankind,  and  affording  an  opportunity  to  the  courts  of 
equity  of  establishing  a  code  of  very  refined  and  rational  juris- 
prudence (c). 

Trusts  are  now  what  uses  were  before  the  statute,  so  far  as 
they  are  mere  fiduciary  interests,  distinct  from  the  legal  estate, 
and  to  be  enforced  only  in  equity.^  Lord  Keeper  Henley,  in 
Burgess  v.  Wheate  (d),  observed,  that  there  was  no  difference  in 
the  principles  between  the  modern  trust  and  the  ancient  use, 
though  there  was  a  wide  difference  in  the  application  of  those 
principles.  The  difference  consists  in  a  more  liberal  construction 
of  them,  and,  at  the  same  time,  a  more  guarded  care  against 
abuse.  The  cestui  que  trust  is  seised  of  the  freehold  in  the  con- 
templation of  equity.  The  trust  is  regarded  as  the  land,  and  the 
declaration  of  trust  is  the  disposition  of  the  land.  But  though 
equity  follows  the  law,  and  applies  the  doctrines  apper- 
taining to  legal  estates  *  to  trusts,  yet,  in  the  exercise  of  [  *  304  ] 
chancery  jurisdiction  over  executory  trusts,  the  court 
does  not  hold  itself  strictly  bound  by  the  technical  rules  of  law, 
but  takes  a  wider  range,  and  more  liberal  view,  in  favour  of  the 
intention  of  the  parties.     An  assignment,  or  conveyance  of  an  in- 

{a)  North  v.  Champernoon,  2  Ch.  Cos.  78.  Lord  Alvanley,  in  Philips  t>. 
Brydges,  3  Vesey,  127. 

(b)  Lord  Hardvvicke,  in  Garth  v.  Baldwin,  2  Veseij.  655.  Sanders  on  Uses, 
187,  Phil.  edit.  1830. 

[c)  Sugden\s  Inf.  to  Gilbert  on  Use,%  contains  an  interesting  summary  of  the 
rise  and  progress  of  uses,  down  to  the  statute  of  uses,  and  of  the  effect  of  the 
statute  upon  them.  A  masterly  sketch  is  given  by  Lord  Mansfield,  in  his 
opinion  in  Burgess  ?>.  Wheate;  but  the  historical  view  of  this  subject,  by  Sir 
Win.  Blackstone,  in  his  Commentanes,  (vol.  ii.  327 — 337,)  is  neat  and  compre- 
hensive to  a  superior  degree. 

{d)  1  W.  Blacks.  Rep.  180. 

'  Before  the  statute  of  uses  there  was  a  distinction  between  the  technical 
*'use"  and  a  "trust."  Bacon,  in  Essay  on  Uses,  9,  says,  "when  a  trust  is 
not  special  nor  transitory,  but  general  and  permanent,  there  it  is  a  use.'' 
See,  also,  Hutchins  v.  Hey  wood,  50  N.  H.  497.  . 
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terest  in  trust,  will  carry  a  fee,  without  words  of  limitation,  when 
the  intent  is  manifest.  The  cestui  que  trust  may  convey  his  in- 
terest at  his  pleasure,  as  if  he  were  the  legal  owner,  without  the 
technical  forms  essential  to  pass  the  legal  estate.  There  is  no 
particular  set  of  words,  or  mode  of  expression,  requisite  for  the 
purpose  of  raising  trusts  {a)}^  The  advantages  of  trusts  in  the 
management,  enjoyment,  and  security  of  property,  for  the  multi- 
plied purposes  arising  in  the  complicated  concerns  of  life,  and 
principally  as  it  respects  the  separate  estate  of  the  wife,  and  the 
settlement  of  portions  upon  children,  and  the  security  of  creditors, 
are  constantly  felt,  and  they  keep  increasing  in  importance  as 
society  enlarges  and  refines.  The  decisions  of  the  courts  of  jus- 
tice bear  uniform  testimony  to  this  conclusion  (6).    . 

A  trust,  in  the  general  and  enlarged  sense,  is  a  right  on  the 
part  of  the  cestui  que  trust  to  receive  the  profits,  and  to  dispose 
of  the  lands  in  equity."  But  there  are  special  trusts,  for  the  ac- 
cumulation of  profits,  the  sale  of  estates,  and  other  dispositions 
of  trust  funds,  which  preclude  all  power  of  interference  on  the 
part  of  the  cestui  que  trust,  until  the  purposes  of  the  trusts  are 
satisfied  (c).  Trusts  are  of  two  kinds,  executory  and  executed. 
A  trust  is  executory  when  it  is  to  be  perfected  at  a  future  period 
by  a  conveyance  or  settlement,  as  in  the  case  of  a  con- 
[  *  305  ]  veyance  to  *  B.  in  trust  to  convey  to  C.  It  is  executed, 
either  when  the  legal  estate  passes,  as  in  a  conveyance 
to  B.  in  trust,  or  for  the  use  of  C,  or  when  only  the  equitable 
title  passes,  as  in  the  case  of  a  conveyance  to  B.,  to  the  use  of  C, 


(a)  Gibson  v.  Mountfort,  1  Ves.  491.  Lord  Hardwicke,  in  Villiers  v.  Vil- 
liers,  2  Atk.  Rep.  72.  Gates  v.  Cooke,  3  Burr.  Rep.  1684.  Fisher  v.  Fields,  10 
Johns.  Rep.  495.  Preston  on  Abstracts,  vol.  ii.  233,  234.  Sanders  on  Uses, 
215.  216. 

(b)  Neville  v.  Saunders,  1  Vern.  415.  Say  &  Seal  v.  Jones,  1  Eq.  Cas.  Abr. 
383,  pj.  4.  Harton  v.  Harton,  7  Term  Rep.  652.  Bagshaw  v.  Spencer,  1  Coll. 
Jurid.  378.     Benson  v.  Leroy,  4  Johns.  Ch.  Rep.  651. 

(c)  Sanders  on  Uaes,  186. 

^"  The  intention  to  create  a  trust  must  be  plainly  manifested  and  not  de- 
rived from  loose  and  ecjuivojcal  expressions.  Hence,  any  words  which  indi- 
cate with  sufficient  certainty,  a  purpose  to  create  a  trust,  will  be  effective  in 
so  doing.  Porter  r.  Bank  of  Rutland,  19  Vt.  410;  Carpenter  v.  Cushnian,  105 
Mass.  419;  Brown  r.  Combs,  5  Dutch.  36;  Norman  v.  Burnett,  25  Miss.  183. 

"  The  courts  of  common  law  took  no  cognizance  of  the.se  equitable  inter- 
ests, and  the  only  remedy  which  the  beneficiary  had,  was  by  means  of  a  sub- 
pcena  out  of  chancery.  The  spiritual  courts  had  no  juris<iiction.  King  v. 
Jenkins,  3  Dow,  &  \i.  41;  Witter  u.  Witter,  3  P.  Wms.  102.  See,  al.so,  Dorsey 
V.  Garly,  30  Md.  489;  McCartney  v.  Bostwick,  32  N.  Y.  53;  Denton  v.  Don- 
ton,  17  Md.  407. 
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in  trust  for  D.     The  trust  in  this  last  case  is  executed  in  D.,  though 
he  has  not  the  legal  estate  (a). 

(2.)  How  created. 

Though  there  be  no  particular  form  of  words  requisite  to  create 
a  trust  if  the  intention  bo  clear,  yet  the  English  statute  of  frauds, 
29  Car.  II.,  c.  3,  sec.  7,  8,  (and  which  is  generally  the  adopted 
law  throughout  this  country,)  requires  the  declaration,  or  crea- 
tion of  trusts  of  lands  to  be  manifested  and  proved  by  some  writ- 
ing signed  by  the  party  creating  the  trusts;  and  all  grants  and 
assignments  of  any  trust  or  confidence  are  also  to  be  in  writing, 
and  signed  in  like  manner  (6).  It  is  sufficient  under  the  statute 
if  the  terms  of  the  trust  can  be  duly  ascertained  by  the  writing. 
A  letter  acknowledging  the  trust  will  be  sufficient  to  establish  the 
existence  of  it.  A  trust  need  not  be  created  by  writing,  but  it 
must  bo  evidenced  by  writing  (c).^^ 

In  addition  to  the  various  direct  modes  of  creating  trust  estates, 

(rt)  Preston  on  Estates,  vol.  i.  190.  Where  real  estate  is  devised  to  A.  and 
his  heirs,  in  trust,  to  permit  the  wife  to  take  the  rents  and  profits  simply,  the 
use  would  be  executed  by  the  statute:  but  when  the  trustee  has  some  duty 
to  perform,  as  to  permit  the  wife  to  take  the  Jif/ rents  and  profits  for  life,  sub- 
ject to  a  rent  charge,  and  with  remainders  over,  the  legal  estate  in  fee  re- 
mains in  the  trustee.  Wroth  &  Wife  v.  Greenwood,  Home  &  Hurlstone'' s  Rep. 
vol.  i.  389. 

(6)  New  York  Revised  Statutes,  vol.  ii.  137,  sec.  2,  S.  P. 

(c)  Lord  Alvanley,  3  Vesey,  707.  Leman  v.  Whitley,  4  RusseU,  423.  Fisher 
V.  Fields,  10  Johns.  Rep.  495.  Steeve  v.  Steeve,  5  Johns.  Ch.  Rep.  1.  Movan 
V.  Hays,  1  ibid.  339.  Rutledge  v.  Smith,  1  M' Cord's  Ch.  Rep.  119.  In  North 
Carolina,  the  Law  on  this  point  is  the  same  as  the  English  law  was  before 
the  statute  of  frauds,  and  parol  declarations  of  trust  are  valid.  Foy  v.  Foy, 
2  Hai/w.  131.  In  a  will,  a  devise  to  A.,  with  a  recommendation  or  request  to 
provide  in  his  discretion  for  B.,  was  held  not  to  be  sufficient  to  raise  a  trust 
in  favour  of  li,  by  reason  of  the  discretion.  Heneage  v.  Lord  Andover,  10 
Price,  230.  But  where  the  testator  gave,  by  will,  all  his  estate  to  his  wife, 
having  confidence  that  she  would  dispose  of  it,  after  her  decease,  according  to 
his  views,  communicated  to  her,  and  it  being  alleged  that  the  testator,  at  the 
time  of  making  the  will,  desired  his  wife  to  give  the  whole  of  his  property  to 
B.,  and  that  she  promised  to  do  it,  it  was  held,  that  the  allegation  being 
proved,  a  trust  would  be  created,  as  to  the  whole  of  the  property,  in  favour 
of  B.  Podmore  v.  Gunning,  7  Simons,  644.  When  the  words  desire,  request, 
entreat,  confidence,  hoping,  recommending,  &c.,  will  be  sufficiently  imperative 
to  create  a  trust,  see  the  learned  note  to  Lawless?;.  Shaw,  Lloyd  &  GooJd,  154. 
The  words  in  the  full  est  confidence  are  imperative  and  create  a  trust.  Wright 
V.  Atkyns,  1  Turner  ct  Russell,  143. 

^■^  It  is  not  necessary  that  the  words  "trust"  and  "trustee"  should  he  used 
in  creating  a  trust.  Sheets'  Estate,  2  P.  F.  Smith,  266;  Eldridgev.  The  Com- 
pany, 17  Cal.  44;  Brown  v.  Combs,  2  Dutch.  36;  Seldon's  Appeal,  31  Conn. 
548.  Any  words  which  show  that  the  donee  was  not  intended  to  take  bene- 
ficially, will  effect  his  conscience  with  a  trust.  Aynesworth  v.  Haldeman, 
2  Duvall,  571:  Day  v.  Roth,  18  N.  Y.  453. 
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there  are  resulting  trusts  implied  by  law  from  the  manifest  in- 
tention of  the  parties,  and  the  nature  and  justice  of  the  case; 
and  such  trusts  are  expressly  excepted  from  the  operation  of  the 
statute  of  frauds  (a).  Where  an  estate  is  purchased  in  the  name 
of  A.,  and  the  consideration  money  is  actually  paid  at  the  time 
by  B.,  there  is  a  resulting  trust  in  favour  of  B.,  provided  the 
payment  of  the  money  be  clearly  proved.  The  payment,  at  Ute 
Ume,  is  indispensable  to  the  creation  of  the  trust;  and  this  fact 
may  be  established,  or  the  resulting   trust  rebutted,  by  parol 

proof  (6).  Lord  Hardwicke  said,  that  a  resulting  trust, 
[  *  306  ]  arising  *  by  operation  of  law,  existed,  ( 1. )  When  the 

estate  was  purchased  in  the  name  of  one  person,  and 
the  consideration  came  from  another.  (2.)  When  a  trust  was 
declared  only  as  to  part,  and  nothing  was  said  as  to  the  residue, 
that  residue  remaining  undisposed  of,  remained  to  the  heir  at 
law.  He  observed,  that  he  did  not  know  of  any  other  instances 
of  *a  resulting  trust,  unless  in  cases  of  fraud  (c).    The  mere  want 

(a)  The  statute  of  frauds,  said  the  lord  chancellor,in  Lamplugh  v.  Lamplu«ch, 
1  P.  Wm.  Ill,  which  dedares,  that  conveyances,  where  trusts  result  by  impli- 
cation of  law,  are  not  within  the  statute,  must  relate  to  trusts^wA  equitable 
interests,  and  cannot  relate  to  an  uae  which  is  a  legal  estate.  The  statute 
of  frauds  in  Rhode  Island,  contains  no  exception  in  favour  of  resulting 
trusts,  but  Mr.  Justice  Story  considered,  this  exception  immaterial,  for  it  has 
been  deemed  merely  affirmative  of  the  general  law.  1  Sumner,  187.  And 
most  certainly  resulting  trusts  must  arise  in  many  cases  in  equity,  from  the 
manifest  justice  and  necessity  of  the  thing,  without  any  statutory  excep- 
tion, and  especially  in  cnses  of  conveyances  procured  by  fraud. 

(6)  Willis  V.  Willis,  2  Aik.  Rep.  71.  Bartlett  v.  Pickersgill,  1  Eden's  Rep. 
515.  Boyd  v.  M'Lean,  1  Johns.  Ch.  Rep.  582.  Botsford  v.  Burr,  2  ihUl.  405. 
Sterret  v.  Sleeve,  5  ibid.  1.  Dorsey  v.  Clarke,  4  Harr.  <^  Johns.  551.  Hall  v. 
S])rigg,  7  Martin's  Louis.  Rep.  243.  Story,  J.,  in  Powell  r.  Monson  and  Brim- 
field  Man.  Company,  3  Mason's  Rep.  362,  363.  Start  v.  Canady,  3  Li7/e7/,399. 
In  Boyd  v.  M'Lean,  it  was  held,  after  an  examination  of  the  cases,  that  a 
resulting  trust  might  be  established  by  parol  proof,  not  only  against  the 
face  of  the  deed  itself.  })ut  in  opposition  to  the  answer  of  the  nominal  pur- 
chasers denying  the  trust,  and  even  after  the  death  of  such  purchaser.  This 
point  is  fully  discussed  in  art.  No.  5,  in  the  Law  Magazine,  No.  7,  and  the 
'same  conclusion  drawn.     Buck  r.  Pike,  2  Fairfield,  1  S.  P. 

(e)  Lloyd  v.  Spillet,  2  Atk.  Rep.  150.  That  parol  proof  is  admissible  to 
show  frand,  and  conseqtiently  a  resulting  trust  in  a  deed  absolute  on  its 
face,  notwithstanding  any  denial  by  the  answer,  see  Ross  v.  Norvell,  1  Wash. 
Rep.  14.  Watkins  v.  Stockett,  6  Harr.  &  Johns.  435.  Strong  v.  Sjtewart,  4 
Johns.  Ch.   Rep.  167.     English  v.  Lane,  1  Porter's  Ala.  Rep.  318. 

Judge  Lomax  in  his  copious  and  valuable  Digest  of  the  Laws  respecting 
Real  Property  in  the  United  States,  considers  the  doctrine  of  implied  trusts, 
in  ref(!rcncc  to  the  following  cases,  extracted  from  the  numberless  varieties 
of  trusts  : 

(1.)  Implied  trusts  arising  out  of  the  equitable  conversion  of  land  into 
money,  or  money  into  land.  (2. )  Where  an  estate  is  purchased  in  the  name  of 
one  person,  and  theconsideraticm  is  paid  hy  another.  (3.)  Where  a  conveyance 
made  of  land  without  any  consideration  or  declaration  of  the  uses.  (4. )  Where 

320 


Lcc.  LXI.J 


OF  REAL  PROPERTY.  *.  30 1 


of  a  valuable  consideration  will  not,  of  itself  and  without  any 
auxiliary  circumstance,  create  a  resulting  trust,  and  convert  a 
grantee  into  a  trustee;  for  this,  as  Mr.  Sanders  has  truly  ob- 
served (a),  would  destroy  the  effect  of  every  voluntary  convey- 
ance. There  must  be  the  absence  of  both  a  consideration,  and 
a  declaration  of  the  use.  If  only  part  of  the  purchase  money 
be  paid  by  the  third  party,  there  will  be  a  resulting  trust  in  his 
favour  pro  tanto;  and  the  doctrine  applies  to  a  joint  purchase  (b). 
So,  if  a  purchase  be  made  by  a  trustee,  with  trust  moneys,  a  trust 
will  result  to  the  owner  of  the  money  (c).  If  a  trustee  renews 
a  lease,  the  new  lease  will  be  subject  to  the  trust  affecting  the 
old  one;  and  it  is  a  general  and  well  settled  principle,  that  when- 
ever  a  trustee  or  agent  deals  on  his  own  account,  and  ^r  his  own 
benefit,  with  the  subject  intrusted  to  his  charge,  he  be- 
comes chargeable  with  *the  purchase  as  a  trustee  (d).  [  *  307  ] 
There  will  be  equally  a  resulting  trust  when  the  pur- 
poses for  which  an  estate  has  been  conveyed  fail,  by  accident  or 
otherwise,  either  in  whole  or  in  part,  or  if  a  surplus  remains  after 
the  purposes  of  the  trust  are  satisfied  (e).^^ 

a  conveyance  is  made  of  land  in  trust  declared  as  to  part,  and  the  convey- 
ance is  silent  as  to  the  residue.  (5.)  Where  a  conveyance  of  land  is  made 
upon  such  trusts  as  shall  be  appointed,  and  there  is  a  default  of  appoint- 
ment. (6)  Where  an  estate  is  conveyed  on  particular  trusts,  which  fail  of 
taking  effect.  (7.)  Where  a  purchase  is  made  by  a  trustee  with  trust  money. 
(8).  Where  a  purchase  of  real  estate  is  made  by  partners  with  partnership 
funds.  (9.)  Where  a  renewal  of  a  lease  is  obtained  by  a  trustee,  or  other 
person  standing  in  some  confidential  relation.  (10.)  Where  purchases  are 
made  of  outstanding  claims  upon  an  estate  by  trustees,  or  some  of  the  ten- 
ants thereof,  connected  by  privity  of  estate  with  others  having  an  interest 
therein.  (11.)  Where  fraud  has  been  committed  in  obtaining  a  conveyance. 
(12.)  Where  a  purchase  has  been  made  of  land  without  a  satisfaction  of  the 
purchase  money  to  the  vendor.  (13.)  Where  a  joint  purchase  has  been  made 
by  several,  and  payments  of  the  purchase  money  to  the  vendor  has  been  made 
by  some  beyond  their  pronortions.     Lomax^s  Dig.  vol.  i.  200. 

(a)  Sanders  on  Uses,  227. 

(6)  Ryal  v.  Ryal,  1  AtJc.  Rep.  59.  Amh.  413.  Bartlett  v.  Pickersgill,  1 
Eden's  Rep.  515.  Lane  v.  Dighton,  Amh.  409.  Wray  v.  Steele,  2  Vesey  <& 
Bcaync,  338.     Story,  J.,  3  3lason's  Rep.  364. 

(c)  Kirk  V.  Webb,  Free,  in  Chan.  84.  Ryal  v.  Ryal,  Amb.  413.  If  one 
partner  purchase  lands  with  partnership  funds,  a  resulting  trust  will  arise. 
Philips  V.  Crammond,  2  Wash.  Cir.  Rep.  441. 

{d)  Holdridge  v.  Gillespie,  2  Johns.  Ch.  Rep.  30.  Davoue  v.  Fanning,  ibid, 
252,  and  the  various  cases  there  referred  to.  Philips  v.  Crammond,  2  Wash. 
Cir.  Rep.  441. 

(e)  Randall  v.  Bookey,  Free,  in  Ch.  Ifi2.  Emblyn  v.  Freeman,  ibid.  541 
Stonehousev.  Evelyn,  3  F.  Wm.  252.  Digby  r\  Legard,  cited  in  ibid.  22,  note. 

^3  In  Dyer  v.  Dyer,  Lord  Chief  Baron  Eyre  said,  "  the  result  of  all  the  cases 
without  a  single  exception,  is  that  the  trust  of  a  legal  estate,  whether  free- 
hold, copyhold,  or  leasehold;  whether  taken  in  the  names  of  the  purchaser 
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A  coart  of  equity  will  regard  aod  enforce  trusts  in  a  variety  of 
other  cases,  when  substantial  justice,  and  the  rights  of  third  per- 
sons, are  essentially  concerned  (a).  If  a  trust  be  created  for  the 
benefit  of  a  third  person  without  his  knowledge,  he  may,  when 
he  has  notice  of  it,  affirm  the  trust,  and  call  upon  the  court  to 
enforce  the  performance  of  it  (b).  Collateral  securities  given  by 
a  debtor  to  his  surety,  are  considered  as  trusts  for  the  better 
security  of  the  creditor's  debt;  and  chancery  will  see  that  their  in- 
tention be  fulfilled  (c).  So,  a  purchaser  of  land,  with  notice  of 
a  trust,  becomes  himself  chargeable  as  a  trustee,  if  it  be  in  a  case 

(a)  One  trustee  is  liable  for  an  abuse  ot  trust  by  his  co-trustees.  (1.) 
When  the  money  has  been  received  jointly.  (2.)  When  a  joint  receipt  has 
been  given";  unless  it  be  shown  by  satisfactory  proof  that  the  joining  in  the 
receipt  was  necessary,  or  merely  formal,  and  that  the  money  was  in  -fact 
paid  to  the  co-trustee.  (3.)  When  the  moneys  were  in  fact  paid  to  his  com- 
panion, yet  so  paid  by  his  act,  direction,  or  agreement.  Monell  v.  Monell, 
5  Johns.  Ch.  Rep.  287.  Pirn  v.  Downing,  11  Serg.  &  Bawle,  QQ.  Deaderick 
V.  Cantrell,  10  Yerger,  270. 

(6)  Neilson  v.  Blight,  1  Johns.  Cos.  205.  Weston  v.  Barker,  12  Johns.  Rep. 
281.  Small  v.  Oudley,  2  P.  Wm.  A21.  Moses  v.  Murgatroyd,  1  Johns.  Ch. 
Rep.  129.  Com.  Dig.  tit.  Chancery.,  4  W.  5.  ±hid.  2,  A.  1.  Story^s  Com.  on 
Eq.  Juris,  vol.  ii.  307.  If  a  person  receives  money,  and  promises  to  pay  it 
over  to  a  third  person,  that  person  may  sue  for  it.  Crumpton  v.  Ballard,  1 
Shawns  V.  Rep.  N.  S.  251.  This  doctrine,  in  a  late  case,  has  been  much  re- 
stricted in  England.  In  the  case  of  Garrard  v.  Lord  Lauderdale,  (3  Simon^s 
Rep.  1,)  it  was  held,  that  if  a  debtor  convey  to  a  trustee,  upon  trust  to  sell, 
and  pay  certain  schedule  creditors,  they  cannot  enforce  the  trust,  unless  they 
have  become  parties  to  the  deed  by  executing  it.  See  supra,  vol,  ii.  p.  533. 
But  in  Marigny  v.  Remy,  15  Martinis  Louis.  Rep.  607,  it  was  decided,  that 
one  might  have  an  action  on  a  stipulation  in  his  favour  in  a  deed  to  which 
he  was  not  a  party.  See  Smith  v.  Kemper,  3  ibid.  622,  and  4  ibid.  409,  and 
Duchamp  v.  Nicholson,  14  ibid.  672,  S.  P.  This  is  conformable  to  the  French 
law.  TouUier,  Droit  Civil  Frangais,  liv.  3,  tit.  3,  c.  2,  n.  150.  Potliier,  Traite 
des  Ohlig.  No.  71. 

(e)  Maure  17.  Harrison,  1  Eq.  Cas.  Abr.  93,  K.  5.  Wright  v.  Morley,  11 
Vesey,  12,  22.  If  A,  owes  B.,  and  the  latter  orders  it,  or  a  part  of  it,  to  be 
paid  to  C,  and  B.  has  notice  of  the  order  in  the  first  case,  and  accepts  of  it 
in  the  other,  it  is  an  assignment  of  the  debt,  or  a  part  of  it,  as  the  case  may 
be  to  C. ,  and  equity  will  enforce  payment  of  the  trust  so  created  in  favour 
of  the  equitable  assignee.  Ex  parte  South,  3  Swanston,  343.  Tiernan  v. 
Jackson,  5  Peters^  Rep.  598. 


and  others  jointly,  or  in  the  names  of  others  without  that  of  the  purchaser, 
whether  in  one  name  or  several,  whether  jointly  or  successive,  results  to 
the  man  who  advances  the  purchase  money."  This  language  has  been  ap- 
proved throughout  the  United  States.  Bickel's  Appeal,  5  Norris,  204;  Bank 
of  United  States  v.  Carrington,  7  Leigh,  566;  Kane  Co.  v.  Herrington,  50 
Ills.  232;  Bear  v.  Koeningstein,  16  Neb.  65;  Cecil  Bank  v.  Snivelv.  23  Md. 
261;  J{obinson  v.  Robinson,  22  Iowa,  427;  Patil  v.  Chouteau,  14  Mo.  580; 
Clark  r.  Clark,  43  Vt.  6a5;  Williard  v.  Williard,  6  P.  F.  Smith,  119;  Butler 
V.  Rntledge,  2  Col  dwell,  4;  Smith  v.  Boquet,  27  Texas,  507;  Perry  v.  Head, 
1  A.  K.  Marsh,  47. 
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ia  which  tho  trustee  was  not  authorized  to  sell  (a). 
And  *  if  a  weak  man  sells  his  estate  for  a  very  in-  [  *  308  ] 
adequate  consideration,  equity  will  raise  a  trust  in 
favour  of  him,  or  his  family  (b).^*  But  it  would  lead  me  too  far 
from  the  restricted  nature  of  this  work  to  attempt  to  specify  all 
the  cases  in  which  trusts  are  construed  to  exist,  under  the  en- 
larged and  comprehensive  view  of  equitable  rights  and  titles, 
which  come  within  the  protection  of  a  court  of  equity.  Mr. 
Humphrey,  in  his  Observations  on  Real  Property  (c),  has  divided 
trusts  into  active  and  passive.  In  the  former,  confidence  is  placed, 
and  duty  imposed,  demanding  activity  and  integrity.  The  latter 
he  considers  as  a  mere  technical  phantom;  and  he  mentions  the 
instances  of  trustees  introduced  into  assignments  of  terms  for 
protecting  the  inheritance,  and  into  marriage  settlements  for  pre- 
serving contingent  remainders,  and  raising  portions  for  younger 
children.  All  these  passive,  or  formal  trusts,  he  proposes,  in  his 
Outlines  of  a  Code,  to  abolish,  as  useless  or  mischievous,  and  to 
prescribe  regulations  to  active  trusts,  with  a  reservation  of  the 
existing  cases  of  a  resulting  trust. 

(3.)  Restricted  in  New  York. 

The  Neiu  York  Revised  Statutes  (d),  in  relation  to  trusts,  seem 
to  have  adopted  these,  or  similar  suggestions;  and  they  have 
abolished  passive  trusts,  where  the  trustee  has  only  a  naked  and 
formal  title,  and  the  whole  beneficial  interest,  or  right  in  equity, 
to  the  possessions  and  profits  of  land,  is  vested  in  the  person  for 
whose  benefit  the  trust  was  created.  The  statute  declares,  that 
the  persons  so  entitled  in  interest  shall  be  deemed  to  have  a  legal 
estate  therein,  of  the  same  quality  and  duration,  and  subject  to 
the  same  conditions,  as  his  beneficial  interest  (e)      If  any  such 

(a)  Murray  V.  Ballon,  1  Johns.  Ch.  Rep.  566.  Shepherd  v.  M'Evers,  4  ibid. 
i:]6.  Graves  v.  Graves,  1  MarsholVs  K.  Rep.  166.  Griggett  v.  Well,  2  ibid. 
149.     Marshall,  Ch.  J.,  1  Cranch's  Rep.  100. 

(6)  Brogden  v.  Walker,  2  Ilarr.  &  Johns.  285.  Rutherford  v.  Ruff,  4  Dess. 
Eq.  Rep.  350. 

(c)  Page  16,  17. 

j^)  Vol.  i.  727,  sec.  47,  49. 

(e)  Lands,  tenements,  and  real  estate,  held  in  trust  by  one  person  for  the 
use  of  another,  are  consequently  made  liable  to  debts,  judgments,  decrees, 

^*  Equity  makes  use  of  the  machinery  of  a  trust  for  the  purpose  of  afford- 
ing redress  in  cases  of  fraud;  as  when  a  party  has  acquired  the  legal  title  to 
property  by  unfair  means,  he  will  be  deemed  to  hold  it  in  trust  for  the  in- 
jured party.  The  party  guilty  of  the  fraud  is  said  to  be  a  trustee  ex  male- 
facio.   Squire's  Appeal,"  20  P.  F.  Smith,  266;  Church  v.  Rutland,  14  Id.  443. 
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passive  trust  be  created  by  any  disposition  of  lands  by  deed  or 
devise,  no  estate  or  interest  whatever  vests  in  the  trustee.     This 

provision  is  founded  in  sound  policy.  The  revisers  have 
[  *  309  ]  justly  observed,  that  the  separation  of  *  the  legal  and 

equitable  estates  in  every  such  case,  appears  to  answer 
no  good  purpose,  and  it  tends  to  mislead  the  public,  and  obscure 
titles,  and  facilitate  fraud.  The  New  York  statute  has  confined 
trusts  to  two  classes:  (1.)  Trusts  arising  or  resulting  by  impli- 
cation of  law.  The  existence  of  these  trusts  is  necessary  to  pre- 
vent fraud;  but  they  are  laid  under  certain  restrictions  calculated 
to  prevent  the  revival  of  passive,  in  the  shape  of  resulting  trusts. 
It  is  accordingly  provided  (a),  that  where  a  grant  for  a  valuable 
consideration  shall  be  made  to  one  person,  and  the  consideration 
paid  by  another,  no  trust  shall  result  in  favour  of  the  person 
paying  the  money,  but  the  title  shall  vest  in  the  alienee,  subject 
to  the  claims  of  the  existing  creditors  of  the  person  paying  the 
money  (b).  The  resulting  trust  will  still  be  valid,  however,  if 
the  alienee  took  the  deed  in  his  own  name,  without  the  knowledge 
or  consent  of  the  person  paying  the  money,  or  in  violation  of 
some  trust. *^    Nt)r  can  a  resulting  trust  be  set  up  to  affect  the 

executions,  and  attachments,  against  the  person  to  whose  use  they  are 
holden.  Neiv  York  Bemsed  Stnftiies,  vol.  ii.  S68,  sec.  26.  This  had  always 
been  the  law  of  New  York,  and  the  statute  of  1787,  (sess,  10,  c.  37,  sec.  4.) 
re-enacted  verbatim  the  statute  of  29  Charles  II.,  c.  3,  sec.  10,  on  this  subject. 
It  rendered  liable  on  an  execution  at  law  against  the  estate  of  a  cestui  que 
trust,  the  lands  of  which  he  had  the  whole  or  entire  beneficial  interest,  and 
the  trustee  only  a  mere  naked  legal  title.  It  did  not  apply  to  cases  in  which 
the  cestui  que  trust  had  only  an  equitable  interest  in  an  imperfect  state,  and 
when  the  trustee  having  the  legal  title  was  entitled  to  retain  it  until  some 
further  act,  as  payment  or  otherwise,  was  done  bv  the  cestui  que  trust.  Foote 
V.  Colvin,  3  Johns.  Rep.  216.  Bogart  v.  Perry,  1  Johns.  Ch.  Ilep.  52.  S.  C. 
17  Johns.  Rep.  351.  The  same  law  taken  from  the  English  statute  prevails 
in  other  states.  Richards  v.  M'Kie,  State  Eq.  Rep.  S.  C.  184.  Hopkins  r. 
Stump,  2  Harr.  &  Johns.  301.  Shute  v.  Harder,  1  Yerger^s  Tenn.  Rep.  1.  Re- 
vised Statutes  of  Indiana,  1838. 

(a)  New  York  Revised  Statutes,  vol.  i.  728,  sec.  50 — 54. 

(ft)  This  provision  gives  the  like  eifect  to  such  conveyances  as  equity  had 
already  given  to  voluntary  conveyances.  They  are  void  as  against  existing 
creditors;  but  if  the  party  be  not  inde))ted,  and  the  case  be  free  from  fraud 
in  fact,  tliey  are  good  as  against  subseijuent  creditors.  Battersbee  v.  Far- 
rington,  1  Swanston,  106.  lieade  v.  Livingston,  llJohns.  Ch.  Rep.  481.  '  Tlie 
statute  is  silent  as  to  subsequent  cr'^ditors  in  that  case:  but  it  is  to  be  pre- 
sumed that  they  would  also  be  entitled  to  relief,  according  to  the  doctrine 

**  If  the  purchase  money  is  paid  by  several,  and  tit!e  is  taken  in  the  name 
of  one,  a  trust  will  result  to  each  of  the  others  in  proportion  to  tlie  amount 
paid  ])y  each.  Pierce  v.  Pierce,  7  Ii.  Mon.  433;  Latham  v.  Henderson,  47 
Ills.  185;  Case  r.  Codding,  38  Cal.  193;  Union  Col.  v.  Wheeler,  59  Barb.  585; 
Shoemaker  v.  Smith,  11  Humph.  81. 
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title  of  a  purchaser  for  a  valuable  consideration,  without  notice 
of  the  trusts.  (2.)  Active  trusts  are,  where  the  trustee  is  clothed 
with  some  actual  power  of  disposition  or  management,  which  can- 
not be  properly  exercised  without  giving  him  the  legal  estate 
and  actual  possession.  This  is  the  only  efficient  cla^s  of  trusts, 
and  they  are  indispensable  to  the  proper  enjoyment  and  manage- 
ment of  property.  All  the  provisions  in  the  statute  on  the  sub- 
ject of  trusts,  are  intended  to  limit  their  continuance,  and  define 
their  purposes;  and  express  trusts  are  allowed  in  those 
cases  only  in  which  the  *  purposes  of  the  trust  require  [  *  310  ] 
that  the  legal  estate  should  p;iss  to  the  trustees. 

Express  or  active  trusts  are  allowed,  (1.)  To  sell  lands  for  the 
benefit  of  creditors;  (2.)  To  sell,  mortgage,  or  lease  lands,  for 
the  benefit  of  legatees,  or  for  the  purpose  of  satisfying  any  charge 
thereon  (a);  (3.)  To  receive  the  rents  and  profits  of  lands,  and 
apply  them  to  the  use  of  any  person  (6);  or  to  accumulate  the 

in  Eeade  v.  Livingston,  if  there  was  sufficient  ground  to  infer  a  fraudulent 
intent. 

(rt)  In  Darling  v.  Rogers,  the  chancellor  of  New  York  decided,  that  an  as- 
signment of  real  estate  for  the  benefit  of  creditors  to  assignees  in  trust  to  sell 
or  mortgage  the  same  was  void,  inasmuch  as  the  word  charge  in  the  statute 
was  confined  to  provisions  by  devise,  and  that  the  assignment  being  void  in 
that  respect,  was  wholly  void.  But  the  court  of  errors,  on  appeal,  in  De- 
cember, 1839,  reversed  the  decree  on  both  ])oints.  The  power  to  mortgage 
was  valid,  as  the  word  charge  comprehended  encumbrances,  and  even  if  not 
valid,  the  other  provisions  in  the  assignment,  not  being  inextricably  mingled 
with  the  former,  remained  good. 

(6)  Neio  York  Revised  Skttutes,  vol.  i.  728,  sec.  55.  Laics  of  Neiv  York,  sess. 
53,  c.  320,  sec.  10;  passed  April  20th,  1830.  This  last  act  was  in  amendment 
of  the  Neiv  York  Revised  Statutes,  which  had  too  much  limited  the  application 
of  this  third  class  of  trusts.  Ch.  J.  Savage,  in  the  great  case  of  Coster  v. 
Lorillard,  decided  in  the  court  of  errors  of  New  York,  in  1835,  (14  Wendell, 
265, )  was  led  to  make  some  observations  on  the  third  class  of  active  trusts, 
allowed  by  the  statute,  which  are  rather  startling,  and  calculated  to  increase 
our  regret  at  the  legislative  attempt  to  reduce  all  trusts  to  the  three  specific 
objects  mentioned,  A  conveyance  in  trust  to  receive  rents  and  profits,  and 
pay  over,  was  a  familiar  trust  at  common  law,  (36  Hen.  VIII.  1  Cruisers  Dig. 
12,  1,  12,)  but  the  revised  statutes  abolish  all  trusts  except  those  expressly 
authorized,  and  no  trust  to  receive  rents  and  profits,  and  pay  them  over  to  an- 
other, is  authorized  or  valid.  The  provision  in  the  statute  is  to  receive  the 
rents  and  profits,  and  apply  them  to  the  use  of  another.  The  Ch.  J.  says,  he  is 
^  not  to  pay  over,  he  is  to  apply  them  to  the  ttse,  and  which  must  mean  to  pro- 
vide means  and  pay  debts.  He  is  to  fudge  of  the  propriety  of  the  expend  itn  res. 
lie  has  the  whole  estate,  legal  and  equitable,  and  the  whole  management  of 
it.  The  cestui  que  trust  has  no  estate,  but  onlj-  a  right  to  enforce  the  trust  in 
equit3\  A  trust  to  receive  and  pay  over,  gives  to  cestui  que  trust  an  equitable 
estate,  but  the  statute  permits  no  such  trust.  The  trust  to  receive  and  ap- 
ply was  intended  for  the  cases  of  minors,  married  women,  lunatics,  and 
spendthrifts.  If  this  construction  be  correct,  what  inconveniences  have  been 
produced  by  the  statutory  demolition  of  the  system  of  trusts?  who  would  be 
a  trustee,  and  be  bound  to  look  into,  and  judge  of,  and  pay  all  the  expendi- 
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same  for  the  purposes,  and  within  the  limits,  already  mentioned. 
In  all  these  cases,  the  whole  estate  in  law  and  equity  is  vested  in 
the  trustee,  subject  only  to  the  execution  of  the  trusts;  and  if  an 
express  trust  be  created  for  any  other  purpose,  no  estate  vests  in 
the  trustee?  though,  if  the  trust  authorizes  the  performance  of 
any  act  lawful  under  a  power,  it  becomes  valid  as  a  power  in 
trust.  Every  estate  and  interest  not  embraced  in  an  express 
trust,  and  not  otherwise  disposed  of,  remains  in,  or  reverts  to  the 
person  who  created  the  trust ;  and  he  may  dispose  of  -  the  lands 
subject  to  the  trust,  or  in  the  event  of  the  failure  or  termination 
of  the  trust;  and  the  grantee  or  devisee,  will  have  a  legal  estate, 
as  against  all  persons  but  the  trustee  (a).  The  declaration  of 
the  trust  must  be  contained  in  the  conveyance  to  the  trustee,  or 
the  conveyance  will  be  deemed  absolute  as  against  the  subsequent 
creditors  of  the  trustee,  without  notice  of  the  trust,  or  as  against 
purchasers  for  a  valuable  consideration,  and  without  notice  (6); 
and  when  the  trust  is  expressed  in  the  instrument  creating  the 
estate,  every  act  of  the  trustee  in  contravention  of  the  trust,  is 


tures  of  a  married  woman,  or  of  an  absent  friend,  or  of  the  aged  or  infirm' 
who  stood  in  need  of  the  agency  of  a  trustee? 

(a)  New  York  Revised  Statutes,  vol.  i.  728,  729,  sec.  55,  58,  60,  61,  62.  The 
rule,  independent  of  statute  is,  that  trustees  take  that  quantity  of  interest 
only  which  the  purposes  of  the  trust  require,  and  the  instrument  creating  it 
permits.  The  legal  estate  is  in  them  so  long  as  the  execution  of  the  trust 
requires  it,  and  no  longer,  and  then  it  vests  in  the  person  beneficially  en- 
titled. Bayley,  J.,  in  Doer.  Nicholls.  1  Barnw.  &  Cress.  336.  Denmau,  Ch. 
J.,  in  Doe  r.  Ellis,  4  Adolph.  <&  Ellis,  582.  Doe  v.  Simpson,  5  East's  Hep. 
162.  Doe  V.  Needs,  2  Mees.  &  Wels:  129.  Doe  v.  Timins,  1  Barnio.  d  Aid. 
530.  The  modern  chancery  cases  of  Stanton  v.  Hall,  2  Buss.  &  Mylne,  175, 
and  Tyler  v.  Lake,  4  Simons,  144,  S.  C.  2  Buss.  &  Mylne,  183,  carried  the 
marital  rights  or  claim  over  property  vested  in  trustees  for  the  wife  to  a  great 
extent,  and  a  rule  of  rigid  construction  against  any  separate  beneficial  in- 
terest in  the  wife  was  adopted,  as  being  repugnant  to  the  common  law  prin- 
ciples of  the  JUS  mariti.  But  the  elder  cases,  and  other  and  more  reasonable 
rules  of  construction,  have  supported  the  separate  interest  of  the  wife  under 
deeds  of  settlement,  according  to  the  interest  and  equity  of  the  case,  and 
have  upheld  the  technical  rights  of  the  trustees  against  any  future  husband, 
when  such  an  intention  was  reasonably  and  lairly  to  be  inferred  from  the 
hmguage,  and  spirit,  and  object  of  the  deed  of  settlement.  Such  appears  to 
be  the  doctrine  of  the  cases  of  Nevil  v.  Saundei-s,  1  Vern.  414,  Jones  v.  Lords 
Say  and  Seal,  1  Eq.  Cos.  Ahr.  383,  pi.  4,  S.  C.  8  Viner,  262,  pi.  19,  (Lord 
Kenyon  said,  that  the  case  was  best  reported  in  Viner,  and  was  good  law.) 
Dixon  V.  Olmius,  2  Cox's  Caik  414,  Doe  v.  Wellan,  2  Barnw.  &  Aid.  84,  Wag- 
staff  f.  Smith,  9  Vesey,  510,  Doe  v.  Scott,  4  Bingham,  505. 

(6)  This  is  only  declaratory  of  what  was  the  law  before.  Preston  on  Ab- 
Htracts,  vol.  ii.  230.  Sanders  on  Uses  and  Trusts,  219.  And  it  follows  of 
course,  that  the  trust  attaches  upon  the  purchaser  with  notice  of  it,  unless  he 
be  a  purchaser  from  a  person  wlio  had  purchased  for  a  valuable  consideration 
without  notice.     Lowther  v.  Carlton,  2  Atk.  Rep.  241;  and  see,  supra,  p.  179. 
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*void  (a).'°  So,  if  the  trust  be  to  receive  the  rents  and  [  *311  ] 
profits  of  land,  and  apply  them  to  the  use  of  any  person 
during  the  life  of  such  person,  or  for  any  shorter  period,  the 
person  beneficially  interested  therein  cannot  assign,  or  in  any  man- 
ner dispose  of  such  interest  (b).  The  statute  further  provides 
for  the  case  of  the  death  of  all  the  trustees,  by  declaring  that  the 
trust  shall  not  descend  to  the  real  or  personal  representatives  of 
the  surviving  trustee,  but  shall  be  vested  in  the  court  of  chancery, 
to  be  executed  under  its  direction.     The  court  may  also  accept 

{a)  New  York  Revised  Statutes,  vol.  i.  730,  sec.  64,  65.  In  Louisiana,  a  man 
may  transfer  property  to  another,  to  stand  in  the  other's  name  for  his  use. 
Hope  V.  State  Bank,  4  Miller's  Rep.  212. 

(b)  New  York  Revised  Statutes,  vol.  i.  728,  sec.  55,  amended  by  Act,  in  April, 
1830.  Ibid.  730,  sec.  63.  The  value  of  this  provision  in  settlements  upon 
children,  and  especially  married  daughters,  is  stated,  supra,  vol  ii.  p.  170. 
In  Haw  ley  &  King  v.  James  and  Others,  July,  1835,  Ch.  Walworth  held, 
that  a  trust  to  pay  annuities  out  of  the  rents  and  profits  of  the  estate,  was 
sufficient  to  sustain  a  trust  term  in  executors  and  trustees,  until  the  young- 
est child  or  grandchild  arrived  at  the  age  of  twenty-one,  if  any  of  the  annui- 
tants so  long  lived.  So,  a  trust  for  the  payment  of  debts  and  legacies,  to 
continue  until  a  child  or  grandchild  arrives  at  the  age  of  twenty-one,  will 
not  determine  by  the  death  of  the  child  or  grandchild  under  age,  unless  the 
testator  intended  that  the  trust  should  then  cease;  but  it  will  continue  until 
the  time  when  he  would  liave  arrived  at  that  age  if  he  had  lived,  and  this 
for  the  benefit  of  creditors  and  legatees.  Boraston's  case,  3  Co.  21,  a.  Sir 
Joseph  Jekyll,  in  Lamax  v.  Holmeden,  3  P.  Wm.  175.  Master  of  the  Rolls, 
in  Stanley  v.  Stanley,  16  Vesey,  506.  Where  an  annuity,  or  the  rents  and  pro- 
fits of  land,  are  placed  in  trust  for  the  sole  use  and  benefit  of  the  eestui  que 
trust,  the  interest  will  pass  to  the  asignee  of  the  cestui  que  trust  under  bank- 
rupt or  insolvent  laws,  notwithstanding  the  trustees  have  a  discretion  as  to 
the  time  and  manner  of  the  application,  or  the  annuity  be  declared  to  be 
given  for  the  maintenance  of  the  cestui  que  trust,  and  not  be  liable  for  his 
debts  or  charges.  The  policy  of  the  law  will  not  permit  property  to  be  so 
limited  as  to  remain  in  the  grantee  for  life,  free  from  the  incidents  of  prop- 
erty, and  not  subject  to  his  debts.  Brandon  v.  Kobinson,  18  Vcsey,  429. 
Graves  v.  Dolphin,  1  Sim.  66.  Green  v.  Spicer,  1  Rass.  d-  Mylne,  395.  So, 
under  the  New  y^ork  Revised  Laws,  vol.  i.  729,  sec.  57,  and  730,  sec.  63,  and 
vol.  ii.  174,  sec.  38.  It  has  been  held  in  Hallettr.  Thompson,  5  Paige'' s  Rep. 
583,  that  a  creditor's  bill  can  reach  the  rents  and  profits  of  land  given  in 
trust  to  a  cestui  que  trust,  when  the  whole  beneficial  interest  is  given  to  him, 
reserving  to  him  under  the  statute  sufficient  and  necessary  for  "his  support 
and  education."  The  creditor's  bill  will  also  reach  a  similar  interest  in  the 
surplus  income  of  personal  property  held  in  trust  beyond  what  is  neccessary 
for  the  support  of  the  cestui  que  trust.  But  to  protect,  the  necessarj^  support 
from  the  reach  of  the  creditor,  the  interest  of  the  cestui  que  trust  must  be  in- 
alienable during  the  existence  of  the  trust.  This,  according  to  the  case  cited, 
is  the  condition  of  the  reservation  of  the  necessary  maintenance  of  the  cestut 
que  trui<t,  both  as  to  real  and  personal  property  so  placed  in  trust. 

^^  The  declaration  of  trust  may  be  contained  in  a  different  instrument 
from  that  by  which  the  estate  is  vested  in  the  trixstee:  but  the  instruments 
must  be  contemporaneous,  or  at  all  events,  in  contemplation  at  the  same 
time;  and  if  an  absolute  conveyance  is  made,  no  subsequent  declaration  can 
deprive  the  grantee  of  his  beneficial  interest.  Ivory  v.  Burns,  6  P.  F. 
Smith,  303;  Chapman  v.  Wilbur,  3  Oregon,  326;  Brown  v.  Brown,  12  Md.  87. 
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the  resignation  of  a  trustee,  and  discharge  him,  or  remove  him  for 
just  cause,  and  supply  the  vacancy,  or  any  want  of  trustees,  in  its 
discretion  (0)^ 

These  powers  conferred  upon  the  court  of  chancery,  are  essen- 
tially declaratory  of  the  jurisdiction  which  equity  already  pos- 
sessed and  exercised;  and  it  was  also  well  settled,  that  a  trustee 
'who  had  accepted  a  trust  could  not  afterwards  devest  himself  of 
it  without  performance,  unless  with  the  assent  of  the  cestui  que 
trust,  or  under  the  direction  of  chancery  (6).  But  the  provision 
that  trusts  shall  not  descend  to  the  representatives  of  the  trustee, 
is  very  valuable;  for  the  trust,  in  such  a  case,  might  be  deposited 
very  insecurely  for  the  cestui  que  trust,  and  in  the  case  of  chattels 
there  is  doubt  and  difficulty  as  to  the  transmission  (c).^^     The 

(a)  New  York  Revised  Statutes,  vol.  i.  730,  sec.  68,  69,  70,71.  By  the  3Ias- 
sachusetts  Revised  Statutes,  of  1835,  part  2,  tit.  4,  69,  the  duties  of  all  trustees 
appointed  by  will,  are  specially  prescribed,  and  the  courts  of  probate,  and 
the  supreme  judicial  court,  are  invested  with  gener.l  chancery  powers  in  re- 
spect to  all  such  trusts.  In  Pennsylvania,  by  the  statute  of  1836,  the  courts 
of  common  pleas  have  enlarged  and  equity  jurisdiction  to  appoint,  control, 
and  dismiss  trustees.     Pardon^ s  Dig.lG. 

{b)  Shepherd  v.  M'Evers,  4  Johns.  Ch.  Rep.  136.  Sir  William  Grant,  in  1 
Jac.  <&  Walk.  68.  By  a  statute  in  Maryland,  in  1829,  a  trustee  under  a  will 
may,  by  a  declaration  in  vn-iting,  filed  with  the  register  of  wills,  relinquish 
his  trust. 

It  is  a  settled  principle  in  equity,  that  a  trust  is  not  to  fail  from  the  want 
of  a  trustee,  or  for  any  other  cause,  unless  it  would  be  inconsistent  with  hiw 
or  public  policy.  Shepherd  v.  M'Evers,  4  Johns.  Ch.  Rep.  136.  Stagg  v.  Beek- 
man,  2  Edward's  V.  C.  Rep.  89.     Ray  v.  Adams,  3  Myliie  <&  Keen,  237. 

It  was  settled  in  New  York,  prior  to  the  revised  statutes,  by  the  case  of 
Jackson  i'.  Delancy,  13  Johns.  537,  after  a  full  review  of  the  English  author- 
ities, that  trust  estates,  including  the  interest  of  a  mortgagee,  passed  under 
the  general  words  in  a  will,  relating  to  the  reality,  unless  it  could  be  col- 
lected from  the  expression  in  the  will,  or  the  purposes  and  object  of  the 
testator,  that  his  intention  was  otherwise,  in  which  case,  if  there  wiis  no  sni- 
viving  trustee,  the  trust  estate  would  descend  to  the  heirs  at  law,  and  in 
either  case  the  real  or  personal  representatives  would  take,  the  estate  as  trus- 
tees chargeable  with  the  trust.  See,  in  addition  to  the  authorities  cited,  in 
13  Johnson,  and  to  the  same  point,  Woodhouse  t'.  Meredith,  1  Merivale,  450. 
Ballard  v.  Carter,  5  Piek.  112.  See,  also,  infra,  p.  334,  335,  as  to  the  execu- 
tion of  powers  by  will. 

(f)  Trust  property  does  not  pass  to  the  assignees  of  the  trustee,  except  f^ub- 
ject  to  the  trust;  (G<)dfrey  v.  Furzo,  3  P.  Wm.  185.  Ex  parte  Dumas,  J  Atk. 
Rep.  231.  Ex  parte  Sayers,  5  Ves.  169.  Dexter  v.  Stewart,  1  Johns.  Ch.  Rep. 
52,)  and  ecjuity  will  lay  hold  of  trust  property  passing  to  the  representatives 
of  the  trustee,  and  direct  it  for  the  benefit  ot  the  cestui  que  trust.  Dunseomb 
V.  Dunseomb,  2  Harr.  &  Munf.  11.    Kidgely  v.  Carey,  4  Harr.  <C-  M'' Henry,  167. 

•''  The  trustees  who  liave  committed  a  breach  of  trust  or  their  representa- 
tives, cannot  set  up  the  statute  of  limitations,  but  \\\Qy  may  set  up  the  negli- 
gence of  the  cestui  que  trunt.  New  Market  v.  Smart,  45  N.  H.  87;  Hunter  v. 
Hubbard,  26  Texas,  537;  Smith  v.  Drake,  8  C.  E.  Green,  305. 

"*  As  the  position  of  trustee  is  one  of  personal  confidence,  he  cannot  dele- 
gate his  office.  Pearson  v.  Jamison,  1  McLean,  C.  C.  197;  Hawley  v.  James, 
5  Paige,  487. 
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object  of  the  New  York  Revised  Statutes,  was  to  abolish  all  trusts, 
except  the  express  trusts  which  are  enumerated,  and  resulting 
trusts.  The  provisions  as  to  uses  and  trusts  were  earnestly  re- 
commended by  the  revisers,  under  the  conviction  that  they  would 
"  sweep  away  an  immense  mass  of  useless  refinements 
and  distinctions,  relieve  the  *law  of  real  property,  to  a  [  *  312  ] 
great  extent,  from  its  abstruseness  and  uncertainty,  and 
render  it,  as  a  system,  intelligible  and  consistent;  that  the  security 
of  creditors  and  purchasers  will  be  increased,  the  investigation  of 
titles  much  facilitated,  the  means  of  alienation  be  rendered  far 
more  simple,  and  less  expensive,  and,  finally,  that  numerous 
sources  of  vexatious  litigation  will  be  perpetually  closed." 

It  is  very  doubtful  whether  the  abolition  of  uses,  and  the  re- 
duction of  all  authorized  trusts  to  those  specially  mentioned, 
will  ever  be  productive  of  such  marvellous  results.  The  appre- 
hension is,  that  the  boundaries  prescribed  will  prove  too  restricted 
for  the  future  exigencies  of  society,  and  bar  the  jurisdiction  of 
equity  over  many  cases  of  trusts  which  ought  to  be  protected  and 
enforced,  but  which  do  not  come  within  the  enumerated  list,  nor 
belong  strictly  to  the  class  of  resulting  trusts.  The  attempt  to 
bring  all  trusts  within  the  narrowest  compass,  strikes  me  as  one 
of  the  most  questionable  undertakings  in  the  whole  business  of 
the  revision.  It  must  be  extremely  difficult  to  define  with  pre- 
cision, and  with  a  few  brief  lines  and  limits,  the  broad  field  of 
trusts  of  which  equity  ought  to  have  cognizance.  The  English 
system  of  trusts  is  a  rational  and  just  code,  adapted  to  the  im- 
provements, and  wealth,  and  wants  of  the  nation,  and  it  has  been 
gradually  reared  and  perfected  by  the  sage  reflections  of  a  suc- 
cession of  eminent  men.  Nor  can  the  law  be  effectually  relieved 
from  its  "abstruseness  and  uncertainty,"  so  long  as  it  leaves  un- 
defined and  untouched,  that  mysterious  class  of  trusts  "  arising  or 
resulting  by  implication  of  law."  Those  trusts  depend  entirely 
on  judicial  construction ;  and  the  law  on  this  branch  of  trusts  is 
left  as  uncertain,  and  as  debatable  as  ever.  Implied  trusts  are 
liable  to  be  extended,  and  pressed  indefinitely,  in  cases  where 
there  may  be  no  other  way  to  recognize  and  enforce  the  obliga- 
tions which  justice  imperiously  demands. ^^     The  statute  further 

^^  Trusts  by  implication  of  law.may  arise  for  the  purpose  of  carrying  out 
the  personal  intention  of  the  parties,  they  may  be  entirely  independent  of, 
or  even  contrary  to,  intention.     Bispham's  Eq.  Sec.  78. 
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provides,  that  if  an  express  trust  shall  be  created  for  a  purpose 
,not  enumerated,  and  it  shall  authorize  the  performance  of  any 

act  lawful  under  a  power,  the  trust  shall  be  valid  "  as  a 
[  *  313  ]  power  in  trust."     *  This  provision  reanimates  a  class  of 

trusts  under  a  new  name,  with  which  the  profession 
is  not  familiar,  and  it  opens  a  wide  door  for  future  forensic  dis- 
cussion. It  is  in  vain  to  think  that  an  end  can  be  put  to  the  in- 
terminable nature  of  trusts  arising  in  a  great  community,  busy 
in  the  pursuit,  anxious  for  the  security,  and  blessed  with  the  en- 
joyment of  property  in  all  its  ideal  and  tangible  modifications. 
The  usages  of  a  civilized  people  are  the  gradual  result  of  their 
wants  and  wishes.  They  form  the  best  portions  of  their  laws. 
Opinion  and  habits  coincide;  they  are  accommodated  to  circum- 
stances, and  mould  themselves  to  the  complicated  demands  of 
wealth  and  refinement.  We  cannot  hope  to  check  the  enterpris- 
ing spirit  of  gain,  the  pride  of  families,  the  anxieties  of  parents, 
the  importunities  of  luxury,  the  fixedness  of  habits,  the  subtleties 
of  intellect.  They  are  incessantly  active  in  engendering  distinc- 
tions calculated  to  elude,  impair,  or  undermine  the  fairest  and 
proudest  models  of  legislation  that  can  be  matured  in  the  closet, 
and  ushered  into  the  world,  under  the  imposing  forms  of  legis- 
lative sanction  (a). 

(a)  In  the  Massachusetts  Revised  Statutes,  of  1835,  there  is  no  innovation 
made  upon  the  former  established  system  of  trusts.  The  statute  of  29  Charles 
II.,  c.  3,  sec.  7  and  8,  is  adopted  without  alteration,  and  with  the  further 
declaratory  provision,  that  no  trust,  whether  implied  by  la,w  or  created  by 
the  parties,  should  defeat  the  title  of  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, and  without  notice  of  the  trust,  or  prevent  a  creditor  without  such 
notice  trom  attaching  the  land.  The  commissioners  who  prepared  the  Massa- 
chusetts statute  code,  have  given  an  excellent  specimen  of  precision  and 
brevity.  They  profess  to  have  kept  in  view  the  general  plan  of  the  New 
York  code,  but  in  several  respects  they  have  (and  wisely,  as  I  think,)  not 
carried  on  their  revision  with  so  bold  a  hand. 
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LECTURE  LXIl 

OF  POWERS. 

The  powers  with  which  we  are  most  familiar  in  this  country, 
are  common  law  authorities,  of  simple  form  and  direct  applica- 
tion; such  as  a  power  to  sell  land,  to  execute  a  deed,  to  make  a 
contract,  or  to  manage  auy  particular  business;  and  with  instruc- 
tions more  or  less  specific,  according  to  the  nature  of  the  case. 
But  the  powers  now  alluded  to,  are  of  a  more  latent  and  mysteri- 
ous character,  and  they  derive  their  effect  from  the  statute  of 
uses.  They  are  declarations  of  trust,  and  modifications  of  future 
uses;  and  the  estates  arising  from  the  execution  of  them  have 
been  classed  under  the  head  of  contingent  uses.  They  are  so 
much  more  convenient  and  manageable  than  common  law  condi- 
tions, that  they  have  been  largely  introduced  into  family  settle- 
ments. It  was  repugnant  to  a  feoffment  at  common  law,  that  a 
power  should  be  reserved  to  revoke  it;  and  a  power  of  entrv,  for 
a  condition  broken,  could  not  be  reserved  to  a  stranger.  These 
technical  difiicQlties  gave  occasion  to  the  introduction  of  powers, 
in  connection  with  uses;  and  Mr.  Sugden  says,  that  modern  set- 
tlements were  introduced,  and  powers  arose,  after  uses  were  esiab- 
lished  in  equity,  and  before  they  were  recognized  at  law. 

All  these  powers  are,  in  fact,  powers  of  revocation  and  appoint- 
ment.    Every  power  of   appointment  is  strictly  a  power  of  revo- 

^  A  power  is  usually  defined  to  be  an  authority  Avherebj'  a  person  is 
enabled  to  dispose  of  an  interest  vested  either  in  himself  or  in  another.  The 
exercise  of  these  powers  generally  depends  upon  the  discretion  of  the  donee 
of  the  power,  and  no  person  can  take  by  virtue  of  the  power  unless  the  donee 
thereof  chooses  to  exercise  this  discretion. 

Lord  Eldon  in  Brown  v.  Higgs,  8  Vesey,  570,  said  "  there  is  also  known 
to  this  court  a  power  which  the  party  to  whom  it  is  given  is  entrusted  and 
required  to  execute;  and  with  regard  to  that  species  of  power  the  court  con- 
siders it  as  partaking  so  much  of  the  nature  and  qualities  of  a  trust,  that  if 
the  person  who  had  that  duty  imposed  upon  him  does  not  discharge  it,  the 
court  will,  to  a  certain  extent,  discharge  the  dutj''  in  his  own  room  and 
place."  This  rule  has  been  followed  in  the  United  States.  Gibbs  v.  Marsh, 
2  Met.  243;  Whiting  v.  Whiting,  4  Gray,  240;  Miller  r.  Meetch,  8  Barr,  417; 
Collins  V.  Carlisle.  7  B.  Mon.  14;  Smith  v.  Bowen,  35  N.  Y.  83;  Chase  v. 
Chase,  2  Allen,  101. 
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cation;  for  it  always  postpones,  abridges,  or  d  feats,  in 
[  *  316  ]  a  greater  or  less  degree,  the  previous  uses  and  *  estates, 

and  appoints  new  ones  in  their  stead.  As  soon  as  the 
power  granted  or  reserved  in  the  instrument  settling  an  estate  is 
exerted,  by  changing  the  old,  and  appointing  other  uses  to  which 
the  feoffee  is  to  stand  seised,  the  estate  of  the  feoflfee  is  drawn  to 
the  new  uses  as  soon  as  they  arise  by  means  of  the  power,  and 
the  statute  executes  the  possession.  An  appointment  under  a 
power  operates  to  substitute  one  cestui  que  use  for  another  (a). 
The  use  arising  from  the  act  of  the  person  nominated  in  a  deed 
of  settlement,  is  a  use  arising  from  the  execution  of  a  power.  It 
is  a  future  or  contingent  use  until  the  act  be  done,  and  then  it  be- 
comes an  actual  estate  by  the  operation  of  the  statute.  By  means 
of  powers  the  owner  is  enabled  either  to  reserve  to  himself  a 
qualiHed  species  of  dominion,, distinct  from  the  legal  estate,  or  to 
delegate  that  dominion  to  strangers,  and  withdraw  the  legal  es- 
tate out  of  the  trustee,  and  give  it  a  new  direction.  The  power 
operates  as  a  revocation  of  the  uses  declared  or  resulting,  by 
means  of  the  original  conveyance,  and  as  a  limitation  of  new 


I.   Of  the  nature  and  division  of  powers. 

In  creating  a  power,  the  parties  concerned  in  it  are,  the  donor, 
who  confers  the  power,  the  a'ppointer  or  donee,  who  executes  it, 
and  the  appointee,  or  person  in  whose  favour  it  is  executed.  Mr. 
JSugden,  upon  the  authority  of  Sir  Edicard  Clere''s  case  (6),  de- 
fines a  power  to  be  an  authority  enabling  a  person  to  dispose, 
through  the  medium  of  the  statute  of  uses,  of  an  interest,  vested 
either  in  himself  or  in  another  person.  It  is  a  mere  right  to 
limit  a  use;  and  the  appointment  in  pursuance  of  it,  is  the  event 
on  which  the  use  is  to  arise  (c).^     The  usual  classification  of 

(a)  Butler^s  note,  231,  to  Co.  Lilt  lib.  3. 

{b)  6  Co.  17,  b.     Suf/denon  Powers,  82. 

(c)  The  New  rork  Revised  Statutes  have  substituted  the  words  grantor  and 
grantee,  for  the  dgnor  and  donee  of  a  power  in  tlie  English  law. 

■■'  Although  a  power  is  not  an  estate,  the  analogy  of  a  general  power  of  ap- 
pointment to  that  power  of  alienation  which  constitutes  the  basis  of  owner- 
ship has  led  to  a  rule  which  makes  such  a  power  in  one  respect  like  an  es- 
tate. It  is  now  settled  law,  both  in  I^ngland  and  the  United  States,  that 
where  there  is  a  gt^neral  power  of  appointment,  whidi  is  absolutely  in  the 
donee's  pleasure  to  execute  or  not,  if  he  executes  it  voluntarily  and  witliout 
consideration  for  the  benefit  of  a  third  party,  the  proi)erty  which  is  the  sub- 
ject of  the  power  is  considered  the  assets  of  the  ai)i)<)intor.  (Oilman  v.  P)oll, 
99  Ills.  144;  Clapp  v.  Ingraham,  12G  Mass.  200;  Cutting  v.  Cutting,  8G  N.  Y. 
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powers  is  as  follow:  (1.)  'Powers  appendant  or  appiirte- 
nant;  aud  they  enable  *  the  party  to  create  an  estate,  [  *317  ] 
which  attaches  on  his  own  interest.  If  an  estate  be 
limited  to  a  man  for  life,  with  power  to  make  leases  in  possession, 
every  lease  which  he  executes  under  the  power,  must  take  effect 
out  of  his  life  estate.^  (2.)  Poivers  collateral,  or  in  gross,  do  not 
attach  on  the  interest  of  the  party,  but  they  enable  him  to  create 
an  estate  independent  of  his  own.  Thus,  if  a  tenant  in  fee  set- 
tles bis  estate  on  others,  and  reserves  to  himself  only  a  particu- 
lar power,  the  exercise  of  that  power  must  be  on  the  interest 
created  and  settled  on  another.  So,  a  power  given  to  a  tenant 
for  life  to  appoint  the  estate  after  his  death,  as  a  jointure  to  his 
wife,  or  portions  to  his  children,  or  to  raise  a  term  to  commence 
from  his  death,  is  a  power  collateral,,  or  in  gross,  for  it  cannot  af- 
fect the  life  estate  of  the  donee  of  the  power;  A  power  given  to 
a  stranger  to  dispose  of,  or  charge  the  land  for  his  own  benetit,  is 
a  power  also  of  this  class  (a).  (3.)  Poivers  simply  collateral, 
are  those  which  are  given  to  a  person  who  has  no  interest  in  the 
land,  and  to  whom  no  estate  is  given.  Thus,  a  power  given  to  a 
stranger  to  revoke  a  settlement,  and  appoint  new  uses  to  other 
persons  designated  in  the  deed,  is  a  power  simply  collateral  (6). 
This  classification  of  powers  is  admitted  to  be  important  only 
with  reference  to  the  ability  of  the  donee  to  suspend,  extinguish, 
or  merge  the  power.  The  general  rule  is,  that  a  power  shall  not 
be  exercised  in  derogation  of  a  prior-^rant  by  the  appointor.  But 
this  whole  division  of  powers  is  condemned,  as  too  artificial  and 
arbitrary;  and  it  serves  to  give  an  unnecessary  complexity  to 
the  subject  by  overstrained  distinctions.  Mr.  Powell 
makes  a  very  plain  and  intelligible  *  division  of  powers,  [  *  318  ] 
into   general   powers,   and  particular  powers   (c);  and 

[a]  It  has  been  the  opinion  of  eminent  lawyers,  that  a  power  in  a  tenant 
for  life  to  charge  or  apiwint  portions  for  his  children,  was  merely  a  power  of 
selection  or  nomination,  and  not  a  power  in  gross,  and  so  not  to  be  extin- 
guished by  a  fine  or  feoffment.  But  Sir  Edward  Sugden  has  clearly  shown 
that  this  idea  was  founded  in  error.     Sugden  on  Poivers,  72,  74,  79. 

(ft)  Hale,  Ch.  B.,  Hardress,  41.5.     Stigden  on  Powers,  46 — 49,  2d  London  ed. 

(c)  See  his  long  note  to  Fcarne  on  Executory  Devises,  347 — 388,  which  is 

522;  Johnson  v.  Gushing,  15  N.  H.  298;  Flamming  v.  Buchanan,  3  De  G.  M. 
&  G.  976;  Ex  parte  Caswell,  1  Ark.  559. 

^  It  is  common  in  making  settlements  of  estates,  to  authorize  the  one  who 
is  to  have  the  estate  for  his  life  to  make  leases  thereof  for  a  certain  number 
of  years,  generally  twenty-one  by  way  of  use.  Williams'  Real  Prop.  254,  4 
Cruise's  Dig.  157. 
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Mr.  Humphrey  (a)  adopts  the  same  divisioD,  and  concludes  that 
a  more  simple  and  better  distribution  of  powers  would  be  into 
(1.)  General  powers,  to  be  exercised  in  favour  of  any  person 
whom  the  appointor  chooses.  (2.)  Particular  powers,  to  be  ex- 
ercised in  favour  of  specific  objects.  The  suggestion  has  been 
essentially  followed  in  the  New  York  Revised  Statutes  (6),  which 
have  abolished  the  existing  law  of  powers,  and  established  new 
provisions  for  their  creation,  construction,  and  execution  (c).  A 
power  is  defined  in  them  to  be  an  authority  to  do  some  act  in  re- 
lation to  lands,  or  the  creation  of  estates  therein,  or  of  charges 
thereon,  which  the  owner,  granting  or  reserving  such  power, 
might  himself  lawfully  perform;  and  it  must  be  granted  by  some 
person  capable  at  the  time  of  aliening  such  interest  in  the  land. 
Powers,  saysthe  statute,  are  general  or  special,  and  beneficial  or  in 
trust.  A  general  power  authorizes  the  alienation  in  fee,  by  deed, 
will,  or  charge,  to  any  alienee  whatever.  The  power  is  special 
when  the  appointee  is  designated,  or  a  lesser  interest  than  a  fee  is 
authorized  to  be  conveyed  (d).  It  is  beneficial  when  no  person 
other  than  the  grantee  has,  by  the  terms  of  its  creation,  any  in- 
terest in  its  execution  (e).  A  general  power  is  in  trust,  when  any 
person  other  than  the  grantee  of  the  power  is  designated  as  en- 
titled to  the  whole,  or  part  of  the  proceeds,  or  other 
[  *  319  ]  *  benefit  to  result  from  the  execution  of  the  power.  A 
special  power  is  in  trust,  when  the  dispositions  it  au- 
thorizes are  limited  to  be  made  to  any  person  or  class  of  persons 
other  than  the  grantee  of  the  power;  or  when  any  person  or 
class  of  persons,  other  than  the  grantee,  is  designated  as  entitled 
to  any  benefit  from  the  disposition  or  charge  authorized  by  the 
power  (g). 

a  clear  and  able  view  of  the  doctrine  of  powers  of  revocation  and  appoint- 
ment. 

(a)  Observations  on  Real  Property,  83. 

(6)  Vol.  1.  732. 

(c)  The  New  York  Revised  Statutes  have  abolished  powers  at  common  law, 
as  well  as  powers  under  the  statute  of  uses,  so  far  as  tliey  related  to  land, 
except  it  be  a  simple  power  of  attorney  to  convey  lands  for  the  benefit  of 
the  owner.  The  article  commences  with  this  broad  proposition,  jjotrrrs  arc 
abolished. 

{d)  Ibid.  732,  sec.  74,  75,  76,  77,  78.  There  is  the  same  definition  of  a  gen- 
eral, and  of  a  special  power,  in  SugdeJi,  425,  and  in  Butler^ a  note^  231,  to  Co. 
Litt.  271,  b. 

le)  New  York  Revised  Statutes,  vol.  i.  732,  sec.  79. 

Ig)  New  York  Revised  Statutes,  vol.  i.  734,  sec.  94,  95.  Laws  New  York, 
April  20th,  1830,  c.  320,  sec.  11. 
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II.   Of  the  creation  of  powers. 

(1.)  Estate  created  by  the  power. 

No  formal  set  of  words  is  requisite  to  create  or  reserve  a  power. 
It  may  be  created  by  deed  or  will;  and  it  is  sufficient  that  the  in- 
tention be  clearly  declared.  The  creation,  execution,  and  de- 
struction of  powers,  all  depend  on  the  substantial  intention  of 
the  parties;  and  they  are  construed  equitably  and  liberally  in 
furtherance  of  that  intention  (a).  Nor  is  it  material  whether 
the  donee  of  the  power  be  authorized  to  limit  and  appoint  the  es- 
tate, or  whether  the  language  of  the  settlement  goes  at  once  to 
the  practical  effect  intended,  and  authorizes  the  donee  to  sell, 
lease,  or  exchange  (6).  A  devise  of  an  estate  generally  or  in- 
definitely, with  a  power  of  disposition  over  it,  carries  a  fee  (c). 
But  where  the  estate  is  given  for  life  only,  the  devisee  takes  only 
an  estate  for  life,  though  a  power  of  disposition,  or  to  appoint 
the  fee  by  deed  or  will,  be  annexed;  unless  there  should  be  some 
manifest  general  intent  of  the  testator,  which  would  be  defeated 
by  adhering  to  this  particular  intent.  Words  of  implication  do 
not  merge  or  destroy  an  express  estate  for  life,  unless  it  becomes 
absolutely  necessary  to  uphold  some  manifest  general  intent  (d). 
The  rule  is  more  inflexible  where  a  specific  mode  of  exer- 
cising the  power  is  pointed  out;  but  if  the  estate  *for  [  *320] 
life  be  given  to  let  in  estates  to  strangers,  and  no  spe- 
cific mode  is  required  in  the  disposition  of  the  inheritance,  there, 
if  the  intervening  estates  do  not  take  effect,  the  devisee  takes  the 
entire  fee  (e).  The  New  York  Revised  Statutes  (g)  have  pro- 
viaed  for  this  case,  by  declaring,  that  where  an  absolute  power  of 
disposition,  not  accompanied  by  any  trust,  or  a  general  and  ben- 
eficial power  to  devise  the  inheritance,  shall  be  given  to  the  owner 
of  a  particular  estate  for  life  or  years,  such  estate  shall  be  changed 
into  a  fee,  absolute  in  respect  to  the  right  of  creditors   and  pur- 

(a)  Lord  Mansfield,  Doug.  Rep.  293.  Lord  Ellenborough,  3  EasVs  Rep. 
441.     Jackson  v.  Veeder,  11  Johiis.  Rep.  169. 

(6)  Suf/dcn  on  Poicers,  96. 

(c)  Dalison^s  Rep.  58.  1  Jones,  137.  Co.  Litt.  9,  b.  An  estate  for  life, 
with  an  unqualified  power  to  appoint  the  inheritance,  makes  the  whole  an 
equitable  fee.     Barford  r.  KStreet,  16  Vesey,  135. 

{d)  3  Leon,  71.  4  ibid.  41,  S.  C.  Liefe  v.  Saltingstone,  1  Mod.  Rep.  189. 
Doe  V.  Thorn  by,  10  Eas^Vs  Rep.  438.  Tomlinson  r.  Dighton,  1  Salk.  Rep. 
239.  Crossling  v.  Crossling,  2  Cox,  396.  Reid  v.  Shergold,  10  Vesey,  370. 
Jackson  v.  Robins,  16  Johns.  Rep.  588.  In  the  rase  of  Flintham,  11  Serg.  <& 
Rawie,  16.     See,  also,  infra,  p.  535,  536. 

(e)  Sxgden  on  Powers,  96 — 101. 

{g)  Vol.  i.  732,  sec.  81,  82,  84. 
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chasers,  out  subject  to  any  future  estates  limited  thereon,  in  case 
the  power  should  not  be  executed,  or  the  lands  sold  for  debt.* 
So,  if  a  like  power  of  disposition  be  given  to  any  person  to  whom 
no  particular  estate  is  limited,  he  takes  a  fee,  subject  to  any  fu- 
ture estates  limited  thereon,  but  absolute  in  respect  to  creditors 
and  purchasers.  The  absolute  power  of  disposition  exists,  when 
the  grantee  is  enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee 
for  his  own  benefit  (a).^ 

(2.)  Devise  to  executors. 

The  earlier  cases  established  the  distinction,  that  a  devise  of 
land  to  executors  to  sell,  passed  the  interest  in  it;  but  a  devise 
that  executors  shall  sell,  or  that  the  lands  shall  be  sold  by  them, 
gave  them  but  a  power.  This  distinction  was  taken  as  early  as 
the  time  of  Henry  VI.  (6),  and  it  received  the  sanction  of  Lit- 
tleton, and  Coke,  and  of  the  modern  determinations  (c).  A  de- 
vise of  the  land  to  be  sold  by  the  executors,  confers  a  power, 
[  *  321  ]  and  does  not  give  any  *  interest  (d).  The  New  York  Re- 
vised Statutes   have  interfered  with  these  distinctions, 

(a)  New  York  Revised  Statutes,  vol.  1.  732,  sec.  85. 
(6)    Year  Book,  9  Hen.  VI.,  13,  b.  24,  b. 

(c)  Litt.  sec.  169.  Co.  Litt.  113,  a.  181,  b.  HonelU.  Barnes,  Cro.  C.  382. 
Yates  V.  Compton,  2  P.  Wm.  308.  Bergen  v.  Bennett,  1  Caines^  Cases  in  Er- 
ror, 16.  Jackson  v.  Schauber,  7  Cowen's  Rep.  187.  Peck  v.  Henderson,  7 
Yerger,  18 

(d)  Ferebee  v  Procter,  2  Dev.  &  Battle,  439.  S.  C.  2  Dev^  &  Battle's  Eq. 
Cas.  496.  This  is  the  opinion  of  Sir  Edward  Sugden,  and  I  think  it  is,  upon 
the  whole,  the  better  opinion;  but  Mr.  Hargrave  thought  differently;  and  he 
refers  to  Lord  Coke  in  support  of  the  position,  that  if  one  devised  land  to  be  sold 
by  his  executors,  and  interest  passes.  Sugden  on  Powers,  104 — 108.  Harg.  Co. 
Litt.  113,  a.  note  146.  The  distinctions  on  this  subject  have  the  appear- 
ance of  too  curious  and  overstrained  a  refinement;  and  Mr.  Hargrave  pushed 
his  opinion  to  the  extent  of  holding,  that  a  devise,  that  executors  should  sell, 
and  a  devise  of  lauds  to  be  sold  by  executors,  equally  invested  them  with  a 
fee.  The  general  doctrine  applicable  to  the  subject  is,  that  trustees  are  to 
be  presumed  to  have  been  clothed  with  an  estate  commensurate  with  the 
charges  or  duties  imposed  on  them,  and  were  not  by  mere  constructions  to 
take  a  greater  estate  than  the  nature  of  the  trust  requires.  Lord  Hard  wicke, 
in  Gibson  v.  Mountfort,  1  Vesejf,  491.  Heath,  J.,  in  Doe  v.  Barthrop,  5 
Taunton,  385. 

*  Where  it  appears  that  the  intention  of  the  testator  in  creating  a  power 
has  been  answered,  the  power  itself  will  cease.  Ellsworth  v.  Jansen,  6 
Johns.  73;  Sharpsteen  v.  Tillon,  3  Conn.  651. 

^In  Bloomer  v.  Waldron,  3  Hill,  361,  the  court  said,  ''There  is  no  diffi- 
culty in  seeing  that  a  man  may  have  a  power  coupled  with  an  interest  as  to 
one  estate,  and  a  naked  power  as  to  another  estate  in  the  same  land.  For 
instance,  the  same  instruiuent  may  give  him  power  to  sell  a  term  of  years 
and  take  the  purchase  money  for  his  own  use,  with  power  to  sell  the  rever- 
sion for  the  benefit  of  another.  Tl)e  latter  would  be  none  the  less  a  naked 
power  because  the  former  vested  a  title  iu  the  donee." 
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though  they  seem  not  to  have  settled  them  in  the  clearest  man- 
ner. They  declare  (a),  that  "  a  devise  of  lands  to  executors,  or 
other  trustees^  to  he  sold  or  mortgaged,  where  the  trustees  are  not 
also  empowered  to  receive  the  rents  and  profits,  shall  vest  no 
estate  in  the  trustees;  but  the  trust  shall  be  valid  as  a  power, 
and  the  lands  shall  descend  to  the  heirs,  or  pass  to  the  devisees 
of  the  testator,  subject  to  the  execution  of  the  power."  "  If  the  con- 
struction of  this  section  be,  that  a  devise  of  the  lands  to  executors  to 
be  sold,  does  not  pass  an  interest  without  a  special  authority  to  re- 
ceive the  rents,  then  the  estate  does  not,  in  any  of  the  cases  al- 
ready mentioned,  pass  to  the  executors,  and  the  devise  is  only  a 
power  simply  collateral.  The  English  rule  is,  that  an  estate  may 
be  conveyed  to  trustees  to  sell,  with  a  provision  that  the  rents 
and  profits  be,  in  the  mean  time,  received  by  the  party  who  would 
have  been  entitled  if  the  deed  had  not  been  made,  and  yet  the 
trustees  will  take  the  fee  {b).  If  the  trust  be  valid  as  a  power, 
then,  in  every  such  case  (c),  "the  lands  to  which  the 
trust  relates  remain  in,  or  descend  to,  the  persons  *  en-  [  *  322  ] 
titled,  subject  to  the  trust  as  a  power."  The  statute  (d) 
authorizes  "express  trusts  to  be  created  to  sell  lands,  for  the 
benefit  of  creditors,  or  for  the  benefit  of  legatees,  or  for  the  pur- 
pose of  satisfying  charges."  These  are  the  very  trusts  or  powers 
relative  to  executors  which  we  are  considering;  and  by  the  same 
statute  (e),  "every  express  trust,  valid  as  such  in  its  creation, 
except  as  therein  othenvise  provided,  vests  the  whole  estate  in  the 

(a)  New  York  Revised  Statutes,  vol.  i.  729,  sec.  56.  Without  this  statute 
provision,  a  power  to  sell,  authorizes  a  mortgage,  which  is  a  conditional  sale. 
Ball  V.  Harris,  English  Ch.  1839. 

lb)  Keene  v.  Deardon,  8  EasVs  Rep.  248.  In  Ohio,  a  power  given  to  exe- 
cutors to  sell  land,  when  they  deem  it  can  be  done  to  good  advantage,  and 
to  distribute  the  proceeds,  is  a  power  with  an  interest,  and  entitles  them  to 
the  possession  of  the  land,  though  the  fee  in  the  mean  time  descends  to  the 
heir.  Dabney  w.  Manning;,  3  Ohio  Rep.  321. 

(c)  New  York  Revised  Statutes,  vol.  i.  729,  sec.  59. 

{d)  Ibid.  vol.  i.  729,  sec.  55. 

(e)  Ibid.  vol.  i.  729,  sec.  60.  In  salesof  land  by  executors,  under  a  power 
in  the  will  for  the  payment  of  debts  and  legacies,  the  sales  must  be  conduct- 
ed under  the  same  regulations  prescribed  in  the  case  of  sales  by  order  of  any 
surrogate.     Ibid.  vol.  ii.  109,  sec.  56. 

^  A  power  to  sell  given  to  executors  implies  a  power  to  look  after  the  pro- 
perty until  it  is  sold  so  as  to  authorize  them  to  pay  the  expenses  of  necessary 
repairs,  taxes,  insurance,  &c.     Howard  v.  Francis,  30  N.  J.  Eq.  444. 

In  Earle  v.  New  Brunswick,  38  N.  J.  L.  50,  the  court  said  that  executors 
who  had  a  power  of  sale  might  divide  the  land  into  building  lots  and  lay  out 
streets  through  it,  and  thus  create  easements  of  way  over  tlie  land  in  favour 
of  the  purchaser,  if  this  plan  would  be  for  the  benefit  of  the  estate.  See,  also, 
Re  Sixty-seventh  Street,  60  How.  Pr.  264. 
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trustees,  subject  to  the  execution  of  the  trust."  The  conclusion 
would  seem  to  be,  that,  as  a  general  rule,  every  express  trust 
created  by  will  to  sell  lands,  carries  the  fee  with  it;  but  if  the 
executors  be  not  also  empoivered  to  receive  the  rents  and  profits, 
they  take  no  estate,  and  the  trust  becomes  a  power  without  in- 
terest. This  restriction  of  the  general  rule  applies  to  the  case  of 
a  "  devise  of  lands  to  executors  to  be  sold  or  mortgaged;"  ^  and 
the  usual  case  of  direction  in  the  will  to  the  executors  to  sell  lands 
to  pay  debts  or  legacies,  is  not  within  the  liberal  terms  of  the  re- 
striction; and  it  may  be  a  question  whether  it  be  one  of  the  cases 
in  which,  according  to  the  60th  section  above  mentioned,  *'  the 
whole  estate  is  in  the  trustees"  (a). 

(3.)  Powers  under  the  statute  of  uses. 

Powers  of  appointment  and  revocation  may  be  reserved,  in  con- 
veyances under  the  statute  of  uses,  as  well  as  in  conveyances  at 
common  law;  bat  the  deed  of  bargain  and  sale,  or  of  covenant  to 
stand  seised,  must  be  sustained  by  a  sufficient  consideration,  ac- 
cording to  the  nature  of  the  deed.  In  consequence  of  the  neces- 
sity of  a  consideration,  a  genei^al  power  to  lease,  at  the  discretion 
of  the  donee,  cannot  be  valid,  even  in  a  bargain  and  sale,  or  cove- 
nant to  stand  seised;  because  a  consideration  must  move  from  the 
lessee,  or  become  a  debt  due  from  him,  at  the  time  that  the 
deed  creating  the  power  was  executed,  and  this  cannot 
[  *  323  ]  *  take  place  when  the  lessee  is  not  then  designated,  as 
is  the  case  in  a  general  power  (6).  It  is  different  in 
conveyances  operating  by  way  of  transmutation  of  possession,  as 
by  fine  or  feoffment,  because  the  feoffees  become  seised  to  uses, 
and  are  bound  to  execute  them  without  reference  to  any  consid- 
eration (c). 

A  power  given  by  will  to  sell  an  estate,  is  a  common  law  au- 

(a)  By  the  Neio  Jersey  Revised  Bills,  as  reported  by  the  reviser  in  1834,  it 
was  proposed,  that  a  naked  authority  by  will  to  executors  to  sell  land,  should 
give  them  the  same  interest  and  power  over  the  estate  for  the  purposes  of 
the  sale,  and  the  same  remedy  by  entry  and  action,  as  if  the  lands  had  been 
devised  to  them  to  be  sold.  This  provision  does  not  appear  to  have  been  en- 
acted, but  a  provision  in  the  same  words  exist  in  Pennsylvania.  Purdon's 
Dif/.  392. 

(6)  Goodtitle  v.  Pettoe,  Fitzg.  299. 

(c)  Gilbert  on  TIsch,  by  Suf/den,  00,  01.     Sugdcn  on  Poweis,  101. 

^  A  power  to  sell  does  not  include  a  power  to  exchange  land  for  some  other 
valuable  thing.  Cleveland  v.  State  liank,  1(5  Ohio  State,  23();  Ringgold  v. 
Ringgold,  1  Harr.  &  Gill,  11;  Hampton  v.  Moorehead,  62  Iowa,  91. 
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thority,  and  it  may  also  operate  under  the  statute  of  uses.  Lands 
may  be  devised  without  the  aid  of  the  statute  of  uses,  and,  on  the 
other  hand,  the  statute  may  operate  on  uses  created  by  will, 
provided  a  seisin  is  raised  to  feed  the  uses  created  by  it;  and  the 
statute  will,  in  most  cases,  transfer  the  possession  to  them  (a).* 
The  question  has  now  become  unimportant,  and  is  matter  of  mere 
speculation,  as  Mr.  Butler,  and  after  him,  Mr.  Sugden,  equally 
admit.  A  devise  to  uses,  without  a  seisin  to  serve  the  uses,  is 
good;  and  if  an  estate  be  devised  to  A.  for  the  benefit  of  B. ;  the 
courts  will  execute  the  use  in  A.  or  B.,  as  the  testator's  intention 
shall  clearly  indicate;  for  the  intention  controls  every  such 
question. 

The  seisin  must  be  co- extensive  with  the  estate  authorized  to  be 
created  under  the  power;  and,  therefore,  if  a  life  estate  be  con- 
veyed to  A.,  to  such  uses  as  B.  should  appoint,  he  cannot  appoint 
any  greater  interest  than  that  conveyed  to  A.  (b).  It  is  upon  the 
same  principle  that  no  estate  can  be  limited  through  the  medium 
of  a  power  which  would  not  have  been  valid  if  inserted 
in  the  deed  creating  *  the  power;  and  the  estate,  valid  [  *324] 
by  means  of  a  power,  would  have  been  so  if  limited  by 
way  of  use  in  the  original  deed.  When  the  object  of  the  power 
is  to  create  a  perpetuity,  it  is  simply  void  (c);  and  when  the 
power  is  void,  or  when  no  appointment  is  made  under  it,  the 
estates  limited  in  the  instrument  creating  the  power,  take  effect 
in  the  same  manner  as  if  the  power  had  not  been  inserted  (d).^ 
While  upon  this  subject,  it  is  proper  to  notice  the  question,  which 
has  been  greatly  discussed  in  the  English  courts,  whether  the  estates 

(ffl)  Sugden  on  Powers^  129 — 133.  Mr.  Butler  was  of  opinion,  that  uses 
created  by  will  were  executed  by  the  statute  of  wills,  and  not  by  the  statute 
of  uses.  The  (question  was,  whether  a  devise  to  A .  in  fee,  to  the  use  of  B. 
in  fee,  took  effect  by  virtue  of  the  statute  of  uses,  or  the  statute  of  wills.  The 
opinion  ol  that  great  conveyancer,  Mr.  Booth,  whose  opinions  are  often  cited 
as  quite  oracular,  was  vibratory  on  the  question.  Bulla's'  note  231,  to  Co, 
Liu.  3,  5,  lib.  3.     Sugden  on  Powers,  130,  note. 

(6)  Gilbert  on  Uses,  127.     Sugden  on  Powers,  135. 

(c)  Duke  of  Marlborough  v.  Earl  Godolphin,  T  Eden's  Eep.  404. 

(d)  Sugden  on  Powers,  1 11. 

^  tfnder  the  statute  of  the  State  of  New  York  a  conveyance  may  be  made 
without  any  covenant,  therefore  the  power  to  sell  does  not  include  the  power 
to  insert  covenants  in  the  deed.     Ramsey  r.  Wandell,  32  Hun.  482. 

"  Although  a  power,  the  direct  effect  of  whose  execution  is  to  create  a  per- 
petuity, is  void,  yet  a  particular  power  may  be  good,  though  delegated  iu 
terms  general  enough  to  include  objects  too  remote  to  admit  of  a  valid 
execution  in  their  favour,  provided  it  be  actually  executed  in  favor  of  one 
who  is  within  the  prescribed  limits  as  to  remoteness.  2  Washburn  on  Real 
Prop.  729. 
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limited  in  default  of  appointoient  are  to  be  considered  as  vested 
or  contingent  during  the  continuance  of  the  power.  The  question 
was  most  learnedly  discussed  in  three  successive  arguments  in 
the  K.  B.,  in  Doe  v.  Martin  (a),  and  settled  upon  great  considera- 
tion, that  the  estates  so  limited  were  vested,  subject,  nevertheless 
to  be  devested  by  the  execution  of  the  power.  The  plain  reason 
is,  that  there  is  no  estate  limited  under  the  power  until  the  ap- 
pointment be  made.  Lord  Hardwicke  had  decided  in  the  same 
way,  on  the  same  question  in  Cunningham  v.  Moody  (6),  and  the 
doctrine  is  now  definitely  settled,  and  it  applies  equally  to  per- 
sonal estates  (c). 

IIL   Of  the  execution  of  powers. 

( 1 . )    Who  may  execute. 

Every  person  capable  of  disposing  of  an  estate  actually  vested 
in  himself,  may  exercise  a  power,  or  direct  a  conveyance  of  the 
land.  The  rule  goes  further,  and  even  allows  an  infant  to  execute 
a  power  simply  collateral,  and  that  only;  and  a  feme  covert  may 
execute  any  kind  of  power,  whether  simply  collateral,  appendant, 
or  in  gross,  and  it  is  immaterial  whether  it  was  given  to 
[  *  325  ]  her  while  sole  *  or  married. ^"^  The  concurrence  of  the 
husband  is  in  no  case  necessary  (d). 

By  the  Neu)  York  Revised  Statutes  (e),  though  a  power  may 
be  vested  in  any  person  capable  in  law  of  holding,  it  cannot  be 
exercised  by  any  person  not  capable  of  aliening  lands,  except  in 
the  case  of  a  married  woman.  She  may  execute  a  power  during 
her  marriage,  by  grant  or  devise,  according  to  the  power,  without 
the  concurrence  of  her  husband;  but  she  cannot  exercise  it  during 

(a)  4  Trnti  Rep.  :^9. 

(6)  1  Vrxey,  174. 

(c)  Sugden  on  Powers^  144. 

{d)  Sugden,  uh.  snji.  148—155.  Thompson  ».  Murray,  2  HiWs  S.  C.  Ch.  Rep. 
214,  S.  P.  I  have  deemed  it  sufficient,  on  this  particular  subject,  to  refer  to 
Sir  Edward  Sujj^den's  very  authoritative  work,  for  principles  that  are  clearly 
settled,  without  overloading  the  pages  with  references  to  the  adjudged  cases. 
Mr.  Sugden  cites  upwards  of  fifty  cases  to  the  point  of  the  general  competency 
oi  i\  feme  covert,  and  the  limited  capacity  of  an  infant,  to  execute  a  power. 
He  says  he  has  anxiously  consulted  the  report  of  crerij  case  referred  to  in  his 
volume.  1  have  examined  all  his  leading  authorities,  and  have  found  them 
as  he  stated  them.  The  work  is  admirably  digested,  and  distinguished  for 
perspicuity,  aocuracv,  and  i)lain  good  sense. 

(e)  Vol.  i.  7:i5,  sec.  109,  110,   111.     Ibid.  vol.  i.  137,  sec.  130. 

'"  And  a  married  woman  may  even  execute  a  ])()wer  in  favoi  of  her  hus- 
band. ].edd  V.  Ladd,  8  How.  ti7;  Rush  v.  Lewi.><,  21  Pa.  St.  72;  Leavitt ». 
Pell,  25  N.  Y.  474;  Hoover  v.  Society,  4  Wharton,  445. 
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her  infancy.  If  she  be  entitled  to  an  estate  in  fee,  she  may  be 
authorized  by  a  power  to  dispose  of  it  during  her  marriage,  and 
create  any  estate  which  she  might  create  if  unmarried  (a)." 


( 2. )    When  powers  survive. 

A  naked  authority,  without  interest,  given  to  several  persons, 
does  not  survive;  and  it  was  a  rule  of  the  common  law,  that  if  the 
testator,  by  his  will,  directed  his  executors  by  name  to  sell,  and 
one  of  them  died,  the  others  could  not  sell,  because  the  words  of 
the  testator  could  not  be  satisfied  (6).  There  are,  however,  some 
material  qualifications  to  the  rule.  The  statute  of  21  Henry  VIII., 
c.  4,  declared,  that  the  executors  who  accepted  their  trust  might  sell, 
though  one  or  more  of  the  executors  should  refuse  to  act  {c\  This 
statute  bas  probably  been  generally  adopted  in  this  coun- 
try, and  it  has  been  re-enacted  in  tVie  successive  *revi-  [  *326  ] 
sions  of  the  statute  law  of  New  York.     The  provision 

(a)  See  supra,  vol.  ii.  171,  172,  S.  P.  In  Jackson  v.  Edwards,  7  Paige,  386, 
where  there  was  a  conveyance  to  a  feme  covert,  to  hold  for  her  separate  use, 
during  the  joint  lives  of  herselt  and  her  husband,  and  to  such  uses  as  she 
should  by  deed  or  writing  appoint,  and  in  default  of  such  appointment,  then 
to  herself,in  fee,  in  case  she  survived  her  husband,  and  if  not,  and  in  default 
as  aforesaid,  then  to  such  uses  as  she  should  by  will  appoint,  and  in- default 
thereof,  to  the  use  of  her  children,  or  issue  living  at  her  death,  and  in  default 
of  such  issue,  to  her  right  heirs.  It  was  held,  that  in  default  of  appointment, 
the  deed  gave  the  wife  an  absolute  estate  for  life  only,  and  a  vested  remain- 
der in  fee  after  her  husband's  death,  subject  to  be  devested  in  favour  of  chil- 
dren by  her  death  in  the  lifetime  of  her  husband;  and  that,  under  the  New 
York  Revised  Statutes,  vol.  i.  732,  sec.  80 — 85,  the  power  to  dispose  of  the  con- 
tingent remainder,  limited  to  her  children  was  valid,  aiid  if  duly  executed 
would  convey  an  estate  fee  to  the  appointee. 

(6)  Co.  Liit.  112,  b.  113,  a.  181.  b.  Sheppnrd's  Touch,  tit.  Testament,  448, 
pi.  9.  Bro.  tit.  Devise,  pi.  31.  Dijer,  177.  Osgood  r.  Franklin,  2  Johns.  Ch. 
Rep.  10.     Peter  ?'.  Beverly,  W  Peters'  U.  S.  Rep.  533. 

(c)  A  power  to  sell  land,  conferred  by  will  upon  several  executors,  must 
be  executed  by  all  who  proved  the  will.  Wasson  v.  King,  2  Dcv.  &  Battle, 
262.  P)Ut  if  one  executor  only  acts,  his  sale  under  a  power  in  the  will  is 
good.  If  the  others  do  not  assume  the  trust,  the  presumption  will  be,  that 
they  have  renounced  or  refused  to  join  in  the  sale.  The  delinquents  need 
not  renounce  before  the  ordinary  to  render  the  acts  of  the  other  valid.  A  re- 
fusal m  pa/s  to  act  is  sufficient.  Perkins,  sec.  545.  Bonafault  ?•.  Greenfield, 
Cro.  E.  80.  Geddy  v.  Butler,  3  Munf.  345.  Wood  v.  Sparks,  1  Dev.  cC-  Battle, 
389.  Ross  V.  Close,  3  Dana's  Ken.  Rep.  195.  If  the  will  gives  no  direction  to 
the  executors  to  sell,  but  refers  the  power  to  sell  to  the  judgment  and  discre- 
tion of  the  executors,  all  must  join  in  the  sale.  Moor,  61,  pi.  172.  Lord 
Eldon,  in  Cole  v.  Wade,  16  Vesey,  27,  45,  46,  47.  Walter  v.  Mauude,  19  ibid. 
424.     Clay  v.  Hart,  7  Dana's  Ken.  Rep.  8,  9. 

"  When  the  husband's  fee,  by  virtue  of  which  the  wife  claims  dower,  is 
liable  to  be  defeated  by  the  exercise  of  a  power  vested  in  the  husband,  such 
an  exercise  of  the  power  will  defeat  the  wife's  right  to  dower,  liay  v.  Pung, 
5  Madd.  310;  Challis  on  Real  Prop.  260  (Text  Book  Series). 
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is  continued  by  the  Neic  York  Revised  Statutes  (a);  but  in  other 
cases  of  powers  granted  to  more  than  one  person,  it  is  provided, 
that  "  where  a  power  is  vested  in  several  persons,  all  must  unite 
in  its  execution;  though,  if  previous  to  such  execution,  one  or 
more  of  them  should  die,  the  power  may  be  executed  by  the  sur- 
vivors, or  survivor"  (6).  The  result  of  the  English  cases  is,  that 
where  a  power  is  given  to  two  or  more  persons  by  their  proper 
names,  and  they  are  not  executors,  or  where  it-  is  given  to  them 
nominatim  as  executors,  and  the  word  executors  is  used  as  a  mere 
descriptio  personarum,  the  power  does  not  survive  without  express 
words;  but  where  it  is  given  to  several  persons  by  their  name  of 
trust,  as,  to  my  executors  or  trustees,  or  to  several  persons  gener- 
ally, as,  to  my  sons,  it  will  survive  so  long  as  the  plural  number 
remains  (c).^^  If  the  executors  having  the  power  to  sell,  are 
vested  with  any  interest,  legal  or  equitable,  in  the  estate,  or  are 
charged  with  a  trust  relative  to  the  estate,  and  depending  on  the 
power  to  sell,  in  these  cases  also  the  power  survives  (d).  If  the 
will  directs  the  estate  to  be  sold,  without  naming  a  donee  of  the 
power,  it  naturally,  and  by  implication,  devolves  upon  the  exe- 

(a)  Vol.  ii.  109,  sec.  55.  See,  also,  the  Statute  Laws  of  Connecticut,  1784, 
p.  119,  and  of  1821,  p.  304.  Eevised  Code  of  Illinois,  edit.  1833,  p.  641.  Sta- 
tute of  Kentucky,  1797. 

(b)  Ibid.  vol.  i.  735,  sec.  112.  This  is  no  more  than  a  declaration  of  the 
general  rule  of  the  common  law,  that  all  the  persons  named  must  join  in 
the  execution  of  power;  but  the  powers  referred  to  in  the  New  York  Beuised 
Statutes,  vol.  i.  731 — 735.  relate  exclusively  to  lands. 

(c)  Bro.  tit.  Devise,  pi.  50.  Perkins,  sec.  550,  551.  Jenkins,  43,  case,  83. 
Co.  Liti.  112,  b.  Dyer.  177.  a.  Sugden  on  Powers,  159.  If  power  be  given 
by  will  to  the  executors  to  sell  land,  the  power  survives  though  they  be 
named  individually,  for  the  authority  is  given  to  them  in  their  character  of 
executors.  Lessee  of  Zebach  v.  Smith.  3  Binney^s  Rep.  69.  Peter  v.  Beverly, 
10  Peters'  U.  S.  Rep.  533,  565. 

{d)  Co.  Litt.  112,  b.  Hearle  v.  Greenbank,  3  Atk.  Rep.  714.  Eyre  v.  Coun- 
tes.s  of  Shaftsbury,  2  P.  Win.  102.  Garfoot  v.  Garfoot,  1  Ch.  Ca.  35.  Barnes' 
case,  Sir  Wm.  Jones,  352.  Cro.  C.  382.  Osgood  v.  Franklin,  2  Johns.  Ch.  Rep. 
20,  21.  Muklrow  v.  Fox,  2  Dana's  Ken.  Rep.  79.  Peter  v.  Beverly,  10  Peters' 
U.  S.  Rep.  532,  564.  Where  the  power  to  sell  is  coupled  with  an  interest,  or 
with  an  express  trust,  it  may  survive  to  one  alone.  Ibid.  I  apprehend 
that,  by  the  statute  law  of  the  state.s  generally,  the  survivor  and  survivors 
of  several  executors,  with  a  devise  to  them  of  lands  to  sell,  or  a  naked  power 
to  sell,  and  also  the  acting  executor  or  executors,  wlien  one  or  more  resigns 
or  refuses  to  act,  or  is  superseded,  have  the  same  interest  and  power  in  and 
over  the  estate,  for  the  purposes  of  sale,  as  all  might  have  had,  Piirdoti's 
Penn.  Dig.  392.  Elmer's  N.  J.  Dig.  598,  599.  New  York  Reiu'scd  Statutes,  su- 
pra, p.  326,  and  note  c, 

"  A  power  limited  to  "executors"  or  "sons-in-law,"  may  be  exercised 
by  the  survivors  so  long  as  the  plural  number  remains.  And  where  powers 
are  given  to  trustees  "and  their  hoirs  "  and  not  "  assigns  "  it  cannot  be  ex- 
ercised by  persons  claiming  by  assignment  under  the  trustees  or  their  heirs. 
Perry  on  Trusts,  sections,  493,  494. 
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cutors,  provided  they  are  charged  with  the  distribntion 
of  the  fund  (a).  The  power  to  sell  *caniiot  be  executed  [  *  327  ] 
by  attorney,  when  personal  trust  and  confidence  are  im- 
plied, for  discretion  cannot  be  delegated  (b).  But  if  the  power 
be  given  to  the  donee  and  his  assigns,  it  will  pass  by  assignment, 
if  the  power  be  annexed  to  an  interest  in  the  donee  (c);  and  if  it 
be  limited  to  such  uses  as  A.  shall  axjpoini,  it  is  equivalent  to 
ownership  in  fee;  and,  in  such  cases,  the  owner  may  limit  it  to  such 
uses  as  another  shall  appoint  (d).  Should  the  appointment  be  to 
A.,  to  the  use  of  B.,  the  statute  would  only  execute  the  first  use, 
and  it  would  vest  in  A,  under  the  original  seisin;  and  the  use  to 
B.  would  be  void  at  law,  though  good  in  equity  as  a  trust  (e)." 

(rt)  Blatch  V.  Wilder,  1  Atk.  Rep.  420.  Davoue  v.  Fanning,  2  Johns.  CJi. 
Bcp.  2rA.  See,  also,  1  Yeates'  Rep.  42-?.  3  ibid.  163.  Mr.  Sugden  {Powers, 
](jO — 165,)  mentions  several  ancient  cases  to  the  same  effect.  In  South  Caro- 
lina, the  executor's  authority  to  sell,  under  such  circumstances,  is  denied; 
and  the  course  is  to  apply  to  chancery  to  give  validity  to  the  sale.  Drayton 
V.  Drayton,  2  Dessauss.  Rep.  250,  note.  But  a  decree  in  chancery  directing 
a  person  wlio  has  no  power  to  sell,  and  has  not  the  legal  estate,  to  sell  land, 
w^ill  not  vest  a  legal  estate  in  the  vendee.  The  court,  except  in  sales  on  exe- 
cution from  that  court,  or  on  partition,  only  directs  those  who  have  the  legal 
estate,  or  who  have  a  power  to  sell,  to  join  in  the  sale.  Ferebee  v.  Proctor, 
2  Dev.  &  Bait.  Sup.  Court  Rep.  439.  448,  449.  The  Neio  York  Revised  Statutes, 
vol.  i.  374,  sec.  101,  would  seem  to  have  changed  the  laAv  on  this  subject, 
and  to  have  made  it  conformable  to  the  South  Carolina  practice,  for  it  is  de- 
clared, that  where  a  power  is  created  by  will,  and  the  testator  has  omitted 
to  designate  by  whom  the  power  is  to  be  exercised,  its  execution  shall  de- 
volve (m  the  court  of  chancery.  This  is  unnecessarily  requiring  a  resort  to 
chancery  in  every  case  Avhere  the  executor,  or  other  donee  of  the  power,  is 
not  especially  named. 

(h)  Combes'  case,  9  Co.  75,  b.  Ingram  v.  Ingram,  2  Atk.  Bep.  88.  Cole  v. 
Wade,  16  Ves.  27. 

(c)  How  V.  \Vhitfield,  1  Vent.  338,  339.  The  Neio  York  Revised  Statutes, 
vol.  i.  735,  sec.  104,  declare,  that  every  beneficial  power  shall  pass  to  the 
assignees  of  the  estate  and  effects  of  the  donee  of  the  power,  under  an  assign- 
ment in  insolvent  cases.  In  Virginia,  if  the  executor  renounces,  the  ad- 
ministrator with  the  will  annexed  may,  under  a  statute  authority,  execute 
the  power  to  sell.  Brown  v.  Armistead,  6  Randtopli's  Rep.  594.  It  has  been 
adjudged  in  New  York,  where  there  is  no  statute  authority  in  the  case,  that 
a  power  to  the  executor  to  sell  land,  cannot  after  his  death  be  executed  by 
an  administrator  cum  testnmento  annexo.  The  power  is  given  to  the  executor 
as  a  personal  trust.  Conklin  v.  Egerton's  adm,,  21  Wendell,  430.  Wills  i>. 
Cowper,  2  Hammond's  Ohio  Rep.  124,  S.  P. 

{d)  Com])es'  case,  9  Co.  75,  b.  If  an  estate  be  given  to  A.  for  life  with 
power  of  disposition  by  deed  or  will,  he  may  execute  the  power  and  acquire 
an  absolute  interest. 

{e)  Sugden  on  Powers,  170,  181,  182. 

^•'  If  the  power  is  given  to  the  testator  to  exercise  in  his  discretion,  or  to 
appoint  to  such  nominees  as  he  selects,  the  power  will  go  to  the  administra- 
tor, although  it  was  given  to  the  executor  by  virtue  of  his  office,  and  not 
nomination.  Mitchell  v.  Spence,  62  Ala.  450;  Stontenburg  v.  Moore,  37  N.  J. 
Eq.  63;  Cooke  v.  Piatt,  98  N.  Y.  35;  Dunn's  Estate,  13  Phila.  395. 
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(3.)   Valid  execution  of  them. 

The  appointee  under  the  power  derives  his  title,  not  from  the 
person  exercising  the  power,  but  from  the  instrument  by  which 
the  power  of  appointment  )vas  created;  and  it  has  been  well  ob- 
served in  the  New  York  Revised  Statutes  (a),  that  no  person  can 

take  under  an  appointment,  who  would  not  have  been 
[  *  328  ]  capable  of  taking  under  the  instrument  by  which  *  the 

power  was  granted.  Every  instrument  of  execution 
operates  as  a  direction  of  the  use;  and  the  appointee  takes  in  the 
same  manner  as  if  the  use  had  been  limited  to  him  in  the  original 
settlement  creating  the  power.  The  use  declared  by  the  appoint- 
ment under  the  power  is  fed  (to  use  the  mysterious  language  of 
the  conveyancers)  by  the  seisin  of  the  trustee  to  uses  in  the  origi- 
nal conveyance.  The  consequence  of  this  principle  is,  that  the 
uses  declared  in  the  execution  of  the  power  must  be  such  as  would 
have  been  good  if  limited  in  the  original  deed;  and  if  they  would 
have  been  void  as  being  too  remote,  or  tending  to  a  perpetuity  in 
the  one  case,  they  will  be  equally  void  in  the  other  (6).  A  gen- 
eral power  of  appointment  enables  the  party  to  appoint  the  es- 
tate to  any  persons  he  may  think  proper,  who  may  have  a  capacity 
to  take;  but  a  special  power  restrains  him  to  the  specified  objects; 
and  they  equally  suspend  the  alienation  of  the  estate.  Whenever 
the  estate  is  executed  in  the  appointee,  the  uses  before  vested  are 
devested,  and  give  place  to  the  new  uses  under  the  character  of 
shifting  and  springing  uses;  and  no  disposition  can  be  made  by 
the  persons  who  possess  the  legal  estate,  during  the  time  that 
the  power  hangs  over  it,  which  will  not  be  subjct  to  its  opera- 
tion (c). 

(a)  Vol.  i.  737,  sec.  129. 

(6)  Badham  v.  Mee,  1  Mylne  d:  Keen,  32.  By  the  Neto  York  Revised  Stat- 
utes, vol.  i.  737,  sec.  128,  the  period  during  which  the  absolute  right  of  aliena- 
tion is  suspended,  is  to  he  computed,  not  from  the  date  of  the  instrument  in 
execution  of  the  power,  but  from  the  time  of  the  creation  of  the  power.  A 
power  in  trust,  given  to  tenants  for  life,  to  devise  the  ultimate  fee  to  any  of 
their  descendants  who  may  not  be  in  existence  at  the  death  of  the  tenants  for  life, 
or  to  appoint  any  other  estates  than  absolute  fees,  except  in  the  single  case 
of  death  during  minority,  (as  see  supra,  p.  250.  New  York  Revined  Statutes, 
vol.  i.  723,  sec.  16,)  is  void.  Hawley  &  King  v.  James  and  Others,  New 
York,  July,  1835. 

(c)  Fearne  on  Executory  Devises,  by  Powell,  note  347 — 388.  Mr.  Powell 
writes  better  in  the  instructive  note  hero  referred  to,  than  in  his  original 
"  Essay  on  the  Learning  of  Powers:''^  and  which,  from  the  want  of  proper  di- 
visions of  the  subject,  and  resting  places  for  the  student,  and  from  the  inser- 
trnn  of  cuml)ersome  cases  at  large,  was  always  a  very  repulsive  work,  and 
provokingly  tedious  and  obscure. 
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Every  instrumont  executing  a  power  should  mention  the  estate 
or  interest  disposed  of;  and  it  is  best  to  declare  it  to  be 
*made  in  exercise" of  the  power,  and  the  formalities  re-  [  *329  ] 
quired  in  the  execution  of  the  power  must  appear  on 
the  face  of  the  instrument.  Every  well -drawn  deed  of  appoint- 
ment, says  Mr.  Sugden,  embraces  these  points  (a).  The  deed  for 
executing  the  power  consists  of  two  parts,  an  execution  of  the 
power,  and  a  conveyance  of  the  estate.  If  a  person  hath  a  power, 
and  an  estate  limited  in  default  of  appointment,  he  usually  first 
exercises  the  power,  and  then  conveys  his  interest.  Mr.  Booth 
said,  that  he  never  saw  a  deed  settled  with  good  advice,  but  which 
contained  an  appointment  by  virtue  of  the  power,  and  a  convey- 
ance of  the  estate  remaining  in  the  vendor,  or  his  trustee,  in  de- 
fault of  appointment  (b).  And  yet  all  this  is  useless  machinery; 
for  if  the  power  be  subsisting  and  valid,  the  execution  of  it  would, 
per  se,  devest  the  estate.  In  every  settlement  taking  eftect  through 
the  medium  of  uses,  where  a  special  power  is  reserved  to  sell  or 
devise,  the  deed  operates,  in  the  first  place,  as  a  revocation  of  the 
old  uses;  and  the  legal  estate  is  restored  to  the  original  trustees 
to  uses,  freed  and  discharged  from  the  uses  previously  declared. 
It  is,  then,  understood  to  remain  in  the  trustees  for  an  instant, 
ready  to  feed  the  new  uses  limited  under  the  power.  The  donee 
of  the  power  wants  no  estate  to  appoint  or  transfer  previous  to 
the  time  that  he  exercises  the  power.  Whether  he  be  the  trustee 
of  the  legal  estate,  or  a  third  person  be  the  trustee,  is  immaterial. 
An  estate  arises  in  the  trustee  on  the  revocation  of  the  former 
uses,  by  means  of  the  magical  transmutation  of  possession  which 
the  statute  of  uses  produces.  To  explain  this  more  fully,  a  con- 
veyance to  A.  in  fee  passes  the  legal  seisin,  and  if  the  use  be  de- 
clared in  his  favour,  he  continues  seised.  But  the  use  may  be 
declared  partly  in  favour  of  A.,  and  partly  in  favour  of  B.,  or  it 
may  be  varied  in  any  other  manner.  In  every  such  case  the  use 
is  executed  by  the  statute,  unless  it  be  repugnant  to 
some  *  use  previously  declared,  and  amounts  to  a  use  [  *  330  ] 
upon  a  use.  If  there  be  a  vacancy  in  the  ownership 
under  the  declaration  of  uses,  as  in  a  conveyance  by  A.  to  B.  in 
fee,  to  the  use  of  the  heirs  of  A.,  the  use  results  to  A.  for  life,  and 
is  executed  by  the  statute.     In  short,  to  render  the  title  complete, 

(a)  Sugden  on  Powers,  185. 
(6)  J  bid.  190,  note. 
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there  must  be  an  estate  of  freehold  or  inheritance  to  supply  the 
seisin  to  uses,  and  there  must  be  a  person  capable  of  taking  the 
use,  and  the  use  must  be  declared  and  warranted  by  the  rules  of 
law  (a).'*  Should  a  fine  be  levied  without  a  deed  to  declare  the  uses, 
it  would  destroy  all  the  powers;  but  a  deed  to  declare,  or  lead 
uses,  controls  the  fine.  It  is  a  part  of  the  same  estate,  and  the 
fine  becomes  subservient  to  it  (6). 

(4. )  Execution  of  powers  strictly  construed. 

When  the  mode  in  which  a  power  is  to  be  executed  is  not  de- 
fined, it  may  be  executed  by  deed  or  will,  or  simply  by  writing. 
It  is  nothing  more  than  declaring  the  use  upon  and  estate  already 
legally  created  to  serve  it;  and,  whatever  instrument  be  adopted, 
it  operates  as  a  declaration  of  use,  or  in  other  words,  of  an  ap- 
pointment of  the  estate  under  the  power.  It  is  the  plain  and 
settled  rule,  that  the  conditions  annexed  to  the  exercise  of  the 
power  must  be  strictly  complied  with,  however  unessential  they 
might  have  been,  if  no  such  precise  directions  had  been  given. ^^ 
They  are  incapable  of  admitting  any  equivalent  or  substitution; 
for  the  person  who  creates  the  power  has  the  undoubted  right  to 
create  what  checks  he  pleases  to  impose,  to  guard  against  a  ten- 
dency to  abuse.  The  courts  have  been  uniformly  and 
[*331]  severely  exact  on  this  point  (a).     If   *a  deed  be  ex- 

(a)  Fearne  on  Executory  Devises,  by  Powell,  note  379 — 387.  Preston  on  Ab- 
stracts, vol.  ii.  237—243. 

(6)  Tyrrel  v.  Marsh,  3  Bingham^s  Rep.  31. 

(«)  Hawkins  v.  Kemp,  3  EasVs  Rep.  410.  Doe  v.  Peach,  2  Maule  &  Selw. 
57G.  Wright  v.  Barlow,  3  ihid.  512.  Wright  v.  Wakeford,  17  Ves.  454.  4 
Taunt.  Rep.  212,  S.  C.  Sngden  on  Powers,  205,  206,  220,  229,  230,  252—262. 
The  case  of  Doe  v.  Smith,  first  decided  in  the  K.  B.,  then  a  reversal  in  the 
exchequer  chamber,  and  then  the  last  judgment  reversed  in  the  house  of 
lords,  gave  rise  to  immense  discussions,  on  the  simple  question,  whether  a 
lease,  providing,  that  it  the  rent  should  be  unpaid  hij  the  space  of  fifteen  days 
beyond  the  time  of  payment,  and  there  should  be  no  sufficient  distress  on  the 
premises,  then  a  re-entry,  &c.  was  a  due  execution  of  a  power  to  lease,  so  as 
there  be  contained  in  every  lease  a  power  of  re-entri/  for  non-payment  of  rent. 
The  judges  were  very  much  divided  in  opinion  as  to  the  validity  of  the  ob- 
jection to  the  execution  of  the  power.     It  was  admitted  to  be  one  stiictimissi 

'*  Whenever  the  appointment  is  made  with  a  view  by  the  trustee,  to  his  ob- 
taining the  fund,  it  is  a  fraud  on  his  power  of  appointment.  Bispham'a  Eq. 
Sec.  256.  Hill  on  Trustees,  367. 

**  There  must  be  a  strict  adherence,  not  only  to  the  substance  of  the  power, 
but  also  to  all  the  formalities  required  in  its  execution  by  the  instrument. 
These  formalities  are  required  for  the  protection  of  those  persons  whose  rights 
may  be  defeated  by  the  exercise  of  the^  power,  and  to  prevent  the  donee  of 
the  power  from  acting  with  haste  and  without  proper  consideration.  Ferry 
V.  Liable,  31  N.  J.  566;  Day  v.  Thwaites,  3Ch.  Ca.  69,  107;  Holmes  u.  Coghill, 
7  Vesey,  506. 
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pressly  required,  the  power  caiiDot  be  executed  by  a  will  (a); 
and  if  the  power  is  to  be  executed  by  will,  it  cannot  be  executed 
by  any  act  to  take  eftect  in  the  lifetime  of  the  donee  of  the 
power  (b).  When  there  are  several  modes  of  executing  a  power, 
and  no  directions  are  given,  the  donee  may  select  his  mode;  and 
the  courts  seldom  require  any  formalities  in  the  execution  of  the 
power,  beyond  those  required  by  the  strict  letter  of  the  power.'® 
It  may,  in  such  a  case,  be  executed  by  a  will,  without  the  solemni- 
ties required  by  the  statute  of  frauds  (c). 

The  excessive  and  scrupulous  strictness  required  as  to  the  forms 
prescribed  in  the  execution  of  powers,  particularly  with  respect  to 
the  attestation  of  instruments  of  appointment  and  revocation, 
called  for  relief  by  act  of  parliament;  and  the  statute  of  54  Geo. 
III.,  in  1814,  was  passed  merely  as  to  retrospective  cases,  and  it 
left  the  rule  for  the  future  as  uncertain  as  ever.  It  was  a  miser- 
ably lame  and  timid  provision.  The  New  York  Revised  Statutes 
have  gone  much  bolder  lengths,  and  have  made  some  very  valua- 
ble amendments  to  the  existing  law  respeKang  the  execution  of 
powers;  and  while  many  of  the  provisions  are  merely 
declaratory  of  the  existing  law,  there  are  others  *  which  [  *  332  ] 
have  rescued  this  part  of  the  law  from  much  obscurity 
and  uncertainty.  No  power  can  be  executed  except  by  some  in- 
strument in  writing,  which  would  be  sufficient  in  law  to  pass  the 
estate  or  interest  intended  to  pass  under  the  power;  if  the  person 
executing  the  power  were  the  actual  owner;  and  every  instrument, 
except  a  will,  in  execution  of  a  power,  and  although  the  power 
may  be  a  power  of  revocation  only,  shall  be  deemed  a  conveyance 
within,  and  subject  to,  the  provisions  of  that  part  of  the  revised 
statutes  relative  to  the  proof  and  recording  of  conveyances  (d). 
The  rule  of  law,  before  the  statute,  was  the  same  on  this  point; 
and  the  same  technical  expressions  are  requisite,  and  the  same 

juris;  and  the  opinion  finally  prevailed,  that  the  power  of  re-entry,  under 
those  two  conditions,  was  a  due  execution  of  the  power.  It  was  deemed  a  rea- 
sonable construction  and  inference  of  the  intention,  which  must  have  referred 
to  a  reasonable  power  of  re-entry.     1  Brod.  <&  Bing.  97.  2  ibid.  473. 

[a)  Woodward  v.  Halsey,  MS.  cited  in  Sugden,  208.  Earl  of  Darlington  v. 
Pulteny,  Cowp.  Rep.  260. 

(&)  Whaley  v.  Druramond,  MS.  cited  in  Sugden,  209.     Ibid.  209—220. 

(c)  Sugden  on  Powers.  201 . 

(d)  New  York  Revised  Statutes,  vol.  i.  735,  736.  sec.  113.  114. 

^^  If  in  the  executing  of  the  power  something  is  also  stipulated  which  is 
not  authorized  to  be  done,  but  which  can  be  clearly  distinguished  from  the 
rightful  execution  of  the  power,  the  execution  so  far  authorized  is  valid,  and 
void  for  the  excess.     Laskey  v.  Berry sburg  Board,  25  Ohio  State,  519. 
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construction  is  put  upon  deeds  of  appointment,  as  in  feoffments 
and  gifts  at  common  law  (a).  So,  if  the  power  to  dispose  of  lands 
be  confined  to  a  disposition  by  devise  or  will,  the  iDstrument  of 
execution,  under  the  Neiv  York  Revised  Statutes^  must  be  a  will 
duly  executed  according  to  the  provisions  relative  to  the  execution 
and  proof  of  wills  of  real  property.  And  where  a  power  is  con- 
fined to  a  disposition  by  grant,  it  cannot  be  executed  by  will, 
although  the  disposition  be  not  intended  to  take  effect  until  after 
the  death  of  the  party  executing  the  power.  Again;  where  the 
grantor  of  the  power  shall  have  directed  or  authorized  it  to  be 
executed  by  an  instrument  not  sufficient  in  law  to  pass  the  estate, 
the  power  shall  not  be  void,  but  its  execution  shall  be  governed 
by  the  rules  previously  prescribed  in  the  article  (6).  And  if  the 
grantor  shall  have  directed  any  formalities  to  be  observed  in  the 
execution  of  the  power,  in  addition  to  those  which  would  be  suf- 
ficient by  law  to  pass  the  estate,  the  observance  of  such  addi- 
tional formalities  shall  not  be  necessary  to  a  valid 
[  *  333  ]  *  execution  of  the  power  (c).  If  the  conditions  annexed 
to  a  power  be  merely  nominal,  and  evince  no  intention 
of  actual  benefit  to  the  party  to  whom,  or  in  whose  favour  they 
are  to  be  performed,  they  may  be  wholly  disregarded  in  the  exe- 

(a)  Tapner  v.  Merlott,  Willes'  Rep.  111.     Lord  Kenyon,  3  Term  Rep.  765. 

(6)  This  I  presume,  is  referring  it  to  the  courts  to  cause  the  power  to  be 
executed  according  to  the  general  intention,  by  an  instrument  competent  for 
the  purpose.  In  England,  by  the  statute  of  1  Victoria,  ch.  26,  all  appoint- 
ments by  will  in  execution  of  a  power,  must  be  executed  with  the  formalities 
required  in  the  execution  of  wills,  and  no  other  formalities  are  requisite. 

(c)  This  provision  sweeps  away  a  vast  mass  of  English  cases,  requiring  the 
exact  performance  of  prescribed  formalities.  It  gives  great  simplicity  to  the 
execution  of  powers,  but  it  essentially  abridges  the  right  of  the  donor  to  im- 
pose his  own  terras  upon  the  disposition  of  his  own  property.  The  English 
real  property  commissioners,  in  their  report,  in  April,  1833,  recommended  a 
provision  that  wills,  made  in  execution  of  a  power,  should  be  executed  in 
the  same  manner  as  other  wills,  and  that  the  direction  of  any  additional  for- 
malities, with  respect  to  the  mode  of  execution,  should  be  invalid. 

By  Act  of  New  York,  May  9th,  1835,  c.  264,  sales  by  execution  under  a 
power  in  a  will,  may  be  (unless  otherwise  directed  by  the  will,  and  except 
in  the  city  of  New  York,)  public  or  private,  and  on  such  terms  as  the  execu- 
tors shall  deem  best.  Such  sales  of  lands  in  the  city  of  New  York  to  be  at 
auction,  on  six  weeks'  notice,  as  in  the  case  of  sales  by  order  of  the  surrogate, 
under  the  New  York  Revised  Statutes,  vol.  ii.  104.  The  regulation  requiring 
sales  in  the  city  and  county  of  New  York  to  be  by  auction,  does  not  apply, 
when  the  will  gives  other  and  specified  directions,  as  when  it  authorizes  a 
private  sale  at  the  discretion  of  the  executor.  The  stjitute  is  not  clearly  ex- 
pressed, but  the  true  construction,  I  apprehend  to  be,  that  the  direction  for 
the  city  of  New  York  applies,  "unless otherwise  directed  in  the  will;"  and 
it  is  not  to  be  supposed  that  the  statute  meant  to  compel  all  sales  by  execu- 
tors under  a  power  to  be  in  the  city  of  New  York,  at  auction,  though  the  will 
should  give  other  directions. 
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cution  of  the  power.  In  all  other  respects  the  intention  of  the 
grantor  of  a  power,  as  to  the  mode,  time,  and  conditions  of  its 
execution,  shall  be  observed,  subject  to  the  power  of  the  court  of 
chancery  to  supply  defective  executions.  When  the  consent  of  a 
third  person  to  the  execution  of  a  power  is  requisite,  the  consent 
shall  be  expressed  in  the  instrument  by  which  the  power  is  exe- 
cuted, or  shall  be  certified  in  writing  thereon  (a).  In  the  first 
case,  the  instrument  of  execution,  in  the  second,  the  certificate, 
shall  be  signed  by  the  party  whose  consent  is  required,  and  be 
duly  proved  or  acknowledged.  When  the  instrument  conveys  an 
estate,  or  creates  a  charge,  which  the  grantee  of  the  power  would 
have  no  right  to  convey  or  create,  unless  by  virtue  of  the  power, 
it  shall  be  deemed  a  valid  execution  of  the  power,  although  the 
power  be  not  recited  or  referred  to.''  Lands  embraced  in  a  power 
to  devise,  shall  pass  by  a  will  purporting  to  convey  all  the  real 
estate  of  the  testator,  unless  a  contrary  intent  appears  expressly, 
or  by  necessary  implication  (5). 

It  is  the  general  rule,  that  a  power  cannot  be  exercised  before 
the  time  in  which  it  was  the  intention  of  the  grantor 
*  of  the  power  that  it  should  be  exercised.  This  was  a  [  *  334  ] 
principle  assumed  by  Lord  Coke  (c);  and  in  Cox  v. 
Day  (d),  it  was  adjudged,  that  where  a  power  of  leasing  was 
given  to  B.,  to  be  exercised  after  the  death  of  A.,  it  could  not  be 
exercised  during  the  life  of  A.  Another  rule  is,  that  powers  of 
revocation  and  appointment  need  not  be  executed  to  the  full  ex- 
tent of  them  at  once;  they  may  be  exercised  at  different  times, 

(a)  It  was  adjudged  in  4  Elizabeth,  that  if  the  testator  by  will  directs  that 
after  the  death  of  his  son  his  executors  should  sell  his  land  by  the  advice  of 
A.  and  B.,  and  A.  dieth  in  the  life  of  the  son,  a  sale  afterwards  by  the  exe- 
cutors would  not  be  good,  for  .the  assent  of  A.  as  well  as  of  B.  was  essential. 
Cro.  Eliz.  26.  1  Leon.  286.  '6  ibid.  106.  Lee's  case,  S.  P.  Dyer,  219,  pi.  8,  S.  P. 

(6)  New  York  Revised  Statute.%  vol.  i.  735,  736,  737,  sec.  113—116,  118,  119, 
120 — 124,  126.  This  last  paragraph  is  a  declaratory  provision;  for  it  was 
already  the  settled  rule  in  New  York,  that  trust  estates  pass  by  the  usual  gen- 
eral words  in  a  will  passing  other  estates,  unless  there  be  circumstances  in 
the  case  to  authorize  the  inference  of  a  different  intention  in  the  testator. 
Jackson  v.  De  liancey,  13  Johns.  Rep.  537. 

(c)  Co.  Lift.  113,  a. 

Id)  13  East's  Rep.  118.  By  the  New  York  Revised  Statutes,  vol.  ii.  134,  sec. 
5,  if  a  conveyance  be  made  under  a  power  of  revocation,  before  the  time  ap- 
pointed, it  becomes  valid  from  the  time  the  power  of  revocation  vests. 

'^  If  the  executors  have  power  to  sell,  if  in  their  opinion  a  sale  is  necessary 
to  pay  debts  and  legacies,  the  sale  is  conclusive  proof  in  their  opinion  that  it 
was  necessary,  provided  they  act  in  good  faith.  Koseboom  v.  Mosher,  2 
Denio,  61;  Coleman  v.  McKinney,  3  J.  J.  Marsh,  251;  Penniman  v.  Sander- 
son. 12  Allen,  193. 
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over  different  parts  of  the  estate,  or  over  the  whole  estate,  if  not 
to  the  whole  extent  of  the  power  (a).  Nor  does  an  appointment 
by  way  of  mortgage  exhaust  a  power  of  revocation,  for  it  is  only 
a  revocation  pro  tanto  (6). 

(5.)  Poiver  need  not  be  referred  to. 

The  power  may  be  executed  without  reciting  it,  or  ever  refer- 
ring to  it  provided  the  act  shows  that  the  donee  had  in  view  the 
subject  of  the  power  (c),^^  In  the  case  of  wills,  it  has  been  re- 
peatedly declared,  and  is  now  the  settled  rule,  that  in  respect  to 
the  execution  of  a  power,  there  must  be  a  reference  to  the  sub- 
ject of  it,  or  to  the  power  itself  ;  unless  it  be  in  a  case  in  which 
the  will  would  be  inoporative,  without  the  aid  of  the  power,  and 
the  intention  to  execute  the  power  became  clear  and  manifest.  The 
general  rule  of  construction,  both  as  to  deeds  and  wills,  is,  that 
if  there  be  an  interest  and  a  power  existing  together  in  the  same 
person,  over  the  same  subject,  and  an  act  be  done  without  a  par- 
ticular reference  to  the  power,  it  will  be  applied  to  the  in- 
terest and  not  to  the  power.  If  there  be  any  legal 
[*335  ]  interest  on  which  the  deed  can  attach,  it  will  not  *  exe- 
cute a  power.  If  an  act  will  work  two  ways,  the  one 
by  an  interest,  and  the  other  by  a  power,  and  the  act  be  indiffer- 
ent, the  law  will  attribute  it  to  the  interest,  and  not  to  the  auth- 
ority, for  fictio  cedit  veritati  (d).  In  Sloane  v.  Cadogan  (e),  it 
was  declared  by  the  master  of  the  rolls,  after  a  full  discussion,  to 
be  settled,  that  a  general  disposition  by  will  would  not  include 
property  over  which  the  party  had  only  a  power,  unless  an  in  ten- 
fa)  Digge's  case,  1  Co.  173.  Snape  v.  Turton,  Cro.  C.  472.  Bovey  v.  Smith, 
1  Vern.  Rep.  84. 

[b)  Perkins  v.  Walker,  1  Vern.  Rep.  97. 

(c)  Ex  parte  Caswell,  1  Atk.  Rep.  559.  New  York  Revised  Statutes,  vol.  ii. 
134,  sec.  4,  to  the  same  point.     Hunloke  v.  Gell,  1  Russel  <£•  Mylne,  515. 

{(1)  Sir  Edward  Clare's  case,  6  Co.  17  b.  Holt,  Ch.  J.,  Parker  v.  Kett, 
12  Mad.  Rep.  469.  Hobart,  Ch.  J.,  in  the  Commendam  case,  Hob.  159,  160; 
Andrews  v.  Emmot,  2  Bro.  297.  Standen  v.  Standen,  2  Ves.  jr.  589.  Lang- 
ham  V.  Nanny,  3  ibid.  467.     Nannock  v.  Horton,  7   ibid.  391. 

(e)  Cited  in  Sugden  on  Powcrn,  282. 

^^The  intention  to  execute  a  power  will  sufficiently  appear,  (1)  when 
there  is  some  reference  to  the  power  in  the  instrument  of  execution ;  (2) 
where  there  is  a  reference  to  the  property  which  is  the  subject  matter  on 
which  execution  of  the  power  is  to  operate;  and  (3)  where  the  instrument  of 
execution  would  liave  no  Operation,  but  would  be  utterly  insensible  and  ab- 
surd, if  it  was  not  the  execution  of  a  power.  Perry  on  Trusts,  sec.  511,  c. 
See,  also,  Clark  v.  Ifornthal,  47  Miss.  434;  Pease  r.  Pilot  Knob  Co.  49  Mo. 
124.  Hamilton  v.  Crosby,  32  Conn.  :i42;  White  7;.  Hicks,  WW  Barb.  64; 
Bingham's  Appeal,  64  Pa.  St.  349;  Parcher  v.  Daniel,  12  Rich.  Eq.  349. 
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tion  to  execute  the  power  could  be  inferred,"  A  will  need  not 
contain  express  evidence  of  an  intention  to  execute  a  power.  If 
the  will  be  made  without  any  reference  to  the  power,  it  operates 
as  an  appointment  under  the  power,  provided  it  cannot  have 
operation  without  the  power.  The  intent  must  be  so  clear  that 
no  other  reasonable  intent  can  be  imputed  to  the  will;  and  if  the 
will  does  not  refer  to  a  power,  or  the  subject  of  it,  and  if  the 
words  of  the  will  may  be  satisfied  without  supposing  an  inten- 
tion to  execute  the  power,  then,  unless  the  intent  to  execute  the 
power  be  clearly  expressed,  it  is  no  execution  of  it  (a). 

In  construing  the  instrument,  in  cases  where  the  party  has  a 
power,  and  also  an  interest,  the  intention  is  the  great 
*  object  of  inquiry;  and  the  instrument  is  construed  to  [  *  336  ] 
be  either  an  appointment  or  a  release;  that  is,  either  as 
an  appointment  of  a  use  in  execution  of  a  power,  or  a  conveyance 
of  the  interest,  as  will  best  effect  the  predominant  intention  of 
the  party  (b).  It  may,  indeed,  operate  as  an  appointment,  and 
also  as  a  conveyance,  if  it  be  so  intended,  though  the  usual  prac- 
tice is  to  keep  these  two  purposes  clearly  distinct  (c). 

(6.)  Powells  of  revocation. 

In  a  deed  executing  a  power,  a  power  of  revocation  and  new 
appointment  may  be  reserved,  though  the  deed  creating  the 
power  does  not  authorize  it;  and  such  powers  may  be  reserved 
toties  quoties.  A  power  to  be  executed  by  will,  is  always  revoc- 
able by  a  subsequent  will;  for  it  is  in  the  nature  of  a  will  to  be 
ambulatory  until  the  testator's  death  (d).  But  though  the  original 

(a)  Bennet  v.  Aburrow,  8  Ves.  609.  Brartish  v.  Gibbs,  3  Johns.  Ch.  Rep. 
551.  Walker  v.  Mackie,  4  EusseWs  Rep.  7f>.  Lovell  v.  Knight,  3  Simons, 
275.  Lempriere  v.  Valply,  5  Simons,  108.  Davies  v.  Williams,  3  Neville  <& 
Manning,  821.  Doe  v.  Ko'ake,  2  Ring.  Rep.  497.  6  Bnrnw.  &  Cress.  720.  S. 
C.  on  error.  In  this  last  case.  Lord  Ch.  J.  Best  reviewed  all  the  cases,  from 
the  great  leading  authority  of  Sir  Edward  Clare's  case,  down  to  the  time  of 
the  decision;  and  he  deducesthe  above  conclusions  with  irresistible  force.  The 
judgment  of  the  C.  B,  was  reversed  in  the  K.  B.,  on  the  question  of  fact 
whether  the  intention  was  manifest.  The  principles  of  law  were  equally  re- 
cognized in  each  court.  This  last  case  was  carried  up  by  writ  of  error  to  the 
house  of  lords,  and  the  judgment  of  the  K.  B.  was  affirmed,  and  the  prin- 
ciples stated  in  the  text  settled,     Roake  v.  Denn,  1  Doxo,  N.  S.  437. 

[h)  Cox  V.  Chamberlain,  4  Ves.  631.    Koach  r.  Wadham,  6  EasVs  Rep.  289. 

(c)  Sitgden,  301.  [d)  Ibid  321. 

"  If  all  the  words  of  a  deed  or  will,  can  have  an  effect  given  to  them, 
without  being  taken  as  the  execution  of  a  power,  they  will  not  be  deemed 
an  execution  of  such  power.  Bingham's  Appeal,  641  Pa.  St.  35,  and  see 
Johnson  v.  Stanton,  30  Conn.  297;  Towie  v.  Ewing,  23  Wis.  336;  Mory  v. 
Mitchell,  18  Mo.  227. 
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power  expressly  authorizes  the  donee  to  appoint,  and  revoke  his 
appointment,  from  time  to  time,  yet,  if  the  power  be  executed  by 
deed,  it  is  held  that  there  must  be  a  power  of  revocation  reserved 
in  the  deed,  or  the  appointment  cannot  be  revoked.  On  every 
execution  of  the  power,  a  new  power  of  revocation  must  be  re- 
served; and  a  mere  power  of  revocation  in  a  deed  executing  the 
power,  will  not  authorize  a  limitation  of  new  uses  (a).  The  rule 
arose  from  an  anxiety  to  restrain  the  reservation  of  such  powers 
of  revocation,  and,  perhaps,  from  a  desire  to  assimilate  powers  to 
conditions  at  common  law;  and  we  are  disposed  to  agree  with  Mr. 
Sugden,  that  there  is  no  good  reason  why  a  general  power  of  re- 
vocation in  the  original  deed  creating  the  power,  should  not  em- 
brace all  future    executions,  since  it  is  allowed  to  be  affected 

repeatedly  by  new  powers  of  revocation,  and  since 
[  *  337  ]  *  a  power  of  revocation  in  the  original  settlement,  is 

tantamount  to  a  power,  not  only  of  revocation,  but  of 
limitation  of  new  uses;  for  he  that  has  a  power  to  revoke,  has  a 
power  to  limit  (6).  The  New  York  Revised  Statutes  (c)  have 
given  due  stability  to  powers  that  are  beneficial,  or  in  trust,  by 
declaring  that  they  are  irrevocable,  unless  an  authority  to  revoke 
them  be  granted  or  reserved  in  the  instrument  creating  the  power. 
It  is  further  declared  (d),  that  where  the  grantor  in  any  convey- 
ance shall  reserve  to  himself  for  his  own  benefit  an  absolute 
power  of  revocation,  he  shall  be  deemed  the  absolute  owner  of 
the  estate,  so  far  as  the  rights  of  creditors  and  purchasers  are 
concerned.  Under  the  check  of  this  wise  provision,  preventing 
these  latent  and  potent  capacities  from  being  made  instruments 
of  fraud,  the  statute  very  safely  allows  (e)  the  grantor,  in  any 
conveyance,  to  reserve  to  himself  any  power,  beneficial  or  in  trust, 
which  he  might  lawfully  grant  to  another. 

(7.)  Relates  hack  to  the  instrument 

An  estate  created  by  the  execution  of  a  power,  takes  effect  in 

{n)  Waid  V.  Lenthal,  1  Sid.  Rep.  343.  Hatcher  v.  Curtis,  2  Freein.  Rep.  61. 
Hele  V.  Bond,  Free,  in  Ch.  AlA.     Sugden  on  PowcrH,  app.  No.  2  S.  C. 

{b)  Anon.  1  Ch.  Cos.  241.  Colston  v.  Gardner,  6  ibid.  46.  It  may  be 
doubted  whether  the  case  of  Ward  v.  Lenthal,  mentioned  in  the  preceding 
note,  be  sufficient  to  warrant  the  doctrine,  that  a  power  of  revocation  in  a 
deed  executing  a  power,  will  not  authorize  the  limitation  of  now  uses. 

(c)  Vol.  i.  735,  sec.  108. 

(d)  ]  hid.  vol.  i.  733,  sec  86. 

(e)  Ibid.  vol.  i.  735,  sec.  105. 
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the  same  maaner  as  if  it  had  been  created  by  the  deed  which 
raised  the  power.  The  party  who  takes  under  the  execution  of 
the  power,  takes  under  the  authority,  and  under  the  grantor  of 
the  power,  whether  it  applies  to  real  or  personal  property,  in  like 
manner  as  if  the  power,  and  the  instrument  executing  the  power, 
had  been  incorporated  in  one  instrument  (a).  The  principle  that 
the  appointee  takes  under  the  original  deed,  was  carried  to 
the  utmost  extent  *  in  Roach  v.  Wadham  (6),  a  case  which  [  *  338  ] 
strikingly  illustrates  the  whole  of  this  doctrine,  and  the 
singularly  subtle  and  artificial  mechanism  of  the  English  settle- 
ment law.  An  estate  was  conveyed  to  a  trustee  in  fee  to  such 
uses  as  A.  should  by  deed  appoint,  and  in  default  of  appointment 
to  A.  in  fee.  There  was  a  fee-farm  rent  reserved  in  the  convey- 
ance to  the  trustee,  and  A.  covenanted  to  pay  it.  It  was  held, 
that  A.  took  a  vested  fee,  liable  to  be  devested  by  the  execution 
of  his  power  of  appointment.  He  sold  and  conveyed  the  estate 
by  lease  and  release,  and,  also,  in  the  same  conveyance,  directed 
and  appointed  the  estate  and  use  to  the  purchaser.  It  was  further 
held,that  under  this  conveyance  with  a  double  aspect,  the  purchaser 
took  the  estate  by  the  appointment  of  A.  and  not  by  the  conveyance 
from  A.;  and  consequently,  the  purchaser  was  not  subject  to  the 
covenant  for  the  payment  of  rent,  though  it  run  with  the  land;  for 
he  took  as  if  the  original  conveyance  had  been  made  to  himself, 
instead  of  being  made  to  the  trustee  to  uses.  The  rule  that  the  estate, 
under  the  power,  takes  effect  under  the  deed  creating  the  power,  ap- 
plies only  to  certain  purposes,  and  as  between  the  parties ;  and  it  will 
not  be  permitted  to  impair  the  intervening  rights  of  strangers  to 
the  power.  The  deed  under  the  power  must  be  recorded,  when 
deeds  in  general  are  required  to  be  recorded,  equally  with  any 
other  deed  (c).  It  does  not  take  effect,  by  relation,  from  the  date 
of  the  power,  so  as  to  interfere  with  intervening  rights  (d).  The 
ancient  doctrine  was,  that  a  naked  power  could  not  be  barred  or 
extinguished  by  desseisin,  fine,  or   feoffment   (e).     It  was  held, 

(a)  Litt.  sec.  169.  Co.  Lift.  IVi,  a.  Cook  v.  Duckenfield,  2  Atk.  Rep.  562— 
567.  Marlborough  i'.  Godolphin,  2  Ves.  78.  Middleton  v.  Crafts,  2  Aik.  Rep. 
661.     Bradishv.  Gibbs,  3  Johns.  Ch.  Rep,  550.    Doolittler.  Lewis,  7  ibid.  45. 

(ft)  6  Easfs  Rep.  289. 

(e)  Scrafton  v.  Quincy,  2  Ves.  413. 

(d)  Lord  Hardwicke,  in  Marlborongh  v.  Godolphin,  2  Ves.  78,  and  in 
Southbv  r.  Stonehouse,  ihid.  610. 

(e)  1  Co.  110,  173.  Edwards  v.  Slater,  Hard.  410.  Willis  r.  Sherral,  1 
Atk.  Rep.  479.  15  Hen.  VII.,  fo.  11,  b.  translated  in  app.  No.  1,  to  Sugden 
on  Powers.. 
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that  if  a  power  to  sell  lands  be  given  to  executors,  and 
[  *  339  ]   the  heir  enters  *  and  enfeoffs  B.,  who  dies  seised,  yet 

that  the  executors  might  sell,  and  the  vendee  would  be 
in  under  the  will,  which  was  paramount  to  the  descent,  and  that 
the  power  was  not  tolled  by  the  descent  (a).  A  dormant  power, 
with  such  mysterious  energy  founded  on  the  doctrine  of  relation, 
would  operate  too  mischievously  to  be  endured;  and  the  doctrine 
to  that  extent  has  justly  been  questioned,  and  it  would  not  now 
be  permitted  to  destroy  intervening  rights,  which  had  been  created 
for  a  valuable  consideration,  and  had  duly  attached  upon  the  land 
without  notice  of  the  power  (b). 

(8.)  Defective  execution  aided. 

The  beneficial  interests  which  a  person  takes  under  the  execu- 
tion of  a  power,  forms  part  of  his  estate,  and  is  subject  to  his 
debts,  like  the  rest  of  his  property.  The  appointment  cannot  be 
made  so  as  to  protect  the  property  from  the  debts  of  the  appoin- 
tee (c).  A  court  of  chancery  goes  further,  and  holds,  that  where 
a  person  has  a  general  power  of  appointment  over  property,  and 
he  actually  exercises  his  power,  whether  by  deed  or  will,  the  pro- 
perty appointed  shall  form  part  of  his  assets,  and  be  subject  to 
the  claims  of  creditors,  in  preference  to  the  claims  of  the  appointee. 
The  party  must  have  executed  the  power,  or  done  some  act  indi- 
cating an  intention  to  execute  it;  for  it  is  perfectly  well  settled 
in  the  English  law,  that  though  equity  will,  in  certain  cases,  aid 
a  defective  execution  of  a  power,  it  will  not  supply  the  total 
want  of  any  execution  of  it.^°      The  lord  keeper,   as  early  as 

(a)  Jcnk.  Cent  184,  pi.  75.  Bro.  tit.  Devise,  pi.  86.  Parsons,  Ch.  J.,  5 
Mass.  Rep.  242.  The  seisin  remains  undisturbed,  in  the  case  of  an  authority 
to  executors  to  sell  land,  until  the  authority  be  exercised,  and  goes  to  the 
heir  or  devisee  in  the  mean  time  subject  to  the  power. 

(6)  Jackson  r.  Davenport,  20  Johns.  Rep.  537,  550 — 553,  The  law  fixes  no 
definite  time  within  which  an  executor  or  administrator  may  apply  to  the 
testamentary  court,  and  have  real  estate  sold  for  the  payment  of  debts.  But 
if  the  application  be  not  made  within  a  reasonable  time  under  the  circum- 
stances, it  ought  to  be  rejected.  Jackson  v.  Robinson,  4  WenildVs  Rep.  436. 
Mooers  v.  White,  6  Johns.   Ch.  Rep.  360,  376—389,  S.  P. 

(c)  Alexander  v.  Alexander,  2  Vesey,  640.  The  English  insolvent  acts,  ot 
41  Geo.  III.,  and  53  Geo.  III.,  pass  to  the  assignee  all  powers  which  the  in- 
solvent might  have  executed  for  his  own  advantage. 

^  The  defects  which  will  be  aided  in  equity  are,  first,  those  where  there 
has  been  an  instrument  executed  from  which  an  intention  to  exercise  the 
power  may  be  inferred,  but  the  instrument  itself  is  informal  or  inappropriate. 
Tollett  V.  ToUett,  1  Lead.  Cas.  in  Va\.  234;  and  second,  where  there  has  been 
a  defective  execution  of  a  formal  and  appropriate  instrument.  Moree  v.  Mar- 
tin, 34  Beav.  500. 
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the  case  of  Lassell»  *\.  Cornwallis  (a),  declared,  that  [*340] 
where  a  person  had  a  power  to  charge  an  estate  for  snch 
uses  as  he  should  think  fit,  and  he  had  by  deed  appointed  it  for  the 
benefit  of  his  children,  the  direction  should  be  changed,  and  the 
fund  applied  for  the  payment  of  his  debts.  But  if  he  wholly 
omitted  to  appoint,  the  court  had  not  gone  so  far  as  to  do  it  for 
him;  though  he  thought  it  would  be  very  reasonable,  and  agreeable 
to  equity,  when  creditors  were  concerned.  The  same  doctrine  was 
afterwards  repeatedly  hold  by  Lord  Hardwicke  (6).  Property 
over  which  such  a  dominion  was  exercised  by  virtue  of  a  general 
power,  was  considered  as  absolute  property,  so  far  as  to  be  liable 
for  debts;  but  if  it  be  a  particular  power  to  appoint  for  third 
persons  designated  in  the  power,  and  not  for  the  benefit  of  the 
donee  of  the  power,  the  conclusion  would  be  difPerent.  Sir  Wil- 
liam Grant,  in  Holmes  v.  Cogshill  (c),  and  Lord  Erskine,  after- 
wards, in  the  same  case,  on  appeal  (d),  were  very  clear  and  ex- 
plicit in  laying  down  the  established  distinction,  that  equity 
would  aid  the  defectiv^e  execution  of  a  power,  and  refuse  to  in- 
terfere where  there  was  no  execution  of  it;  while,  at  the  same 
time,  they  were  free  to  admit,  that  there  was  no  good  reason  or 
justice  in  the  distinction,  and  that  it  was  raised  and  sustained 
with  some  violation  of  principle. 

If  the  interest  was  to  be  vested  in  the  appointor  by  an  act  to 
be  done  by  himself,  it  ought,  perhaps,  to  be  considered  his  pro- 
perty for  the  benefit  of  his  creditors;  and  yat  the  above  distinc- 
tion had  been  settled  and  maintained  from  1668  down  to  that 
time.  The  creditors  have  no  right,  according  to  the  established 
doctrine,  to  have  the  money  raised  out  of  the  estate  of 
a  third  person  when  the  power  *was  not  executed;  and  [  *  341  ] 
a  court  of  equity  will  not,  by  its  own  act,  charge  an  es- 
tate, and  supply  the  want  of  the  execution  of  a  power.  This 
would  be  to  destroy  all  distinctions  between  a  power  and  absolute 
property;  and  though  the  money  which  the  party  possessing  a 
power  has  a  right  to  raise  may  be  considered  his  property,  yet 
the  party  to  be  affected  by  the  execution  of  the  power  can  only 

(a)  2  Vern.  Rep.  465.     Prec.  in  Ch.  232,  S.  C. 

(6)  Hiiiton  V.  Toye,  1  Atk.  Rep.  465.  Bainton  v.  Ward,  2  ibid.  172.  I^rd 
Townsend  v.  Windham,  2  Vesey,  9.  Pack  v.  Bathurst,  3  Atk.  Rep.  269. 
Tronghton  v.  Troughton,  ibid.  656. 

(e)  7  Vesey,  506. 

(d)  12  Ve^ey,  206. 
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be  charged  in  the  manner  and  to  the  extent  specified  at  the  crea- 
tion of  the  power.  The  courts  only  assume  to  direct  the  applica- 
tion of  the  fund  raised  by  virtue  of  the  power,  and  to  hold  it  to 
be  assets  for  the  payment  of  debts.^^  Lord  Erskine  intimated, 
that  the  difiiculties  which  had  embarrassed  the  subject  were 
proper  for  legislative  interference,  and  that  it  might  as  well  be 
declared,  that  where  a  power  was  given  to  dispose  of  property  by 
a  certain  act,  if  the  party  died  without  doing  the  act,  the  property 
should  still  be  assets. 

(9.)  Equity  control  over  the  execution  of  powers. 
The  New  York  Revised  Statutes  have  wisely  cleared  away  these 
difficulties,  and  given  due  and  adequate  relief  to  the  creditor,  by 
rendering  the  execution  of  the  power  imperative  in  certain  cases, 
and  making  the  jurisdiction  in  equity  co-extensive  with  the  re- 
quisite relief.  Thus,  every  special  and  beneficial  power  is  made 
liable  in  equity  to  the  claims  of  creditors,  in  the  same  manner  as 
other  interests  that  cannot  be  reached  by  an  execution  at  law, 
and  the  execution  of  the  power  may  be  decreed  for  the  benefit 
of  the  creditors  entitled  {a)}"'  It  is  further  declared,  that  every 
trust  power  (being  a  power  in  which  persons  other  than  the 
grantee  of  the  power,  are  entitled  to  the  benefits  resulting  from 
execution  of  it)  becomes  an  imperative  duty  on  the  grantee,  un- 
less its  execution  be  made  to  depend  expressly  on  the  will  of  the 
grantee,  and  the  perforniance  of  it  may  be  compelled  in  equity, 

for  the  benefit  of  the  parties  interested.  Nor  does  it 
[  *  342  ]  cease  to  be  imperative,  *  though  the  grantee  has  a  right 

to  select  any,  and  exclude  others  of  the  persons  desig- 
nated as  the' objects  of  the  trust  (6).  And  where  a  disposition 
under  a  power  is  directed  to  be  made  to,  or  among,  or  between 
several  persons,  without  any  specification  of  the  share  or  sum  to 
be  allotted  to  each,  all  the  persons  designated  shall  be  entitled  to 
an  equal  proportion.    But  if  the  manner  or  proportion  of  the  dis- 

(a)  New  York  Revised  Statutes,  vol.  i.  734,  sec.  9X 

(6)  Ibid.  vol.  i.  sec.  1)(),  97. 

21  The  execution  of  n  power  will  not  be  aided  in  fuvor  of  a  husband,  an 
illej;itiinate  child,  a  grandchild,  a  father,  a  mother,  brother  or  sister,  a 
nephew  or  niece,  a  cx)usin  or  a  settlor  defectively  executing  a  power  in  liis 
own  favor.     Breit  r.  Keaton,  101  Ills.  242. 

"  Tlie  aid  of  equity  will  be  given  to  purchasers  for  value,  mortgagees, 
lessees,  creditors  and  persons  having  a  meritorious  .standing.  Beatty  v.  Clark, 
20CaU  11;  Love  v.  Mining  Co.,  3>  Cal.  053;  Hout  r.  Hout,  20  Ohio,  N.  S. 
110;  Taylor  r.  Wheeler,  2  Vern.  504. 
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tribution  be  left  to  the  trustees,  tliey  may  allot  the  whole  to  aoy 
one  or  more  persons,  in  exclusion  of  the  others  (a).  If  the  trus- 
tee of  a  power,  with  the  right  of  selection,  dies,  leaving  the  power 
unexecuted,  or  if  the  execution  of  a  power  in  trust  be  defective, 
in  whole  or  in  part,  its  execution  is  to  be  decreed  in  equity  for 
the  benefit  equally  of  all  the  persons  designated  as  objects  of  the 
trust. ^'  The  execution,  in  whole  or  in  part,  of  any  trust  power, 
may  also  be  decreed  in  equity  for  the  benefit  of  creditors  or  as- 
signees (if  the  interest  was  assignable)  of  any  person  entitled,  as 
one  of  the  objects  of  the  trust,  to  compel  its  execution  (&).  So, 
purchasers  for  a  valuable  consideration,  claiming  under  a  defect- 
ive execution  of  a  power,  are  entitled  to  the  same  relief  in  equity 
as  purchasers  in  any  other  case.  It  is  likewise  added,  for  greater 
caution,  that  instruments  in  execution  of  a  power  are  equally  af- 
fected by  fraud,  as  conveyances  by  owners  and  trustees.  Every 
power  is  also  made  a  lien  or  charge  upon  the  lands  which  it  em- 
braces, as  against  creditors  and  purchasers  in  good  faith,  and 
without  notice  of  or  from  any  person  having  an  estate  in  such 
lands,  from  the  time  the  instrument  containing  the  power  is  re- 
corded; and  as  against  all  other  persons  from  the  time  the  instru- 
ment takes  effect  (c). 

Some  part  of  these  statute  provisions  would  seem  to  have 
changed  the  English  equity  doctrine  of  illusory  appoint- 
ments, *  where  there  was  an  allotment  of  a  nominal,  and  [  *  343  ] 
not  of  a  substantial  interest.  They  have  at  least  rescued 
the  law  from  a  good  deal  of  uncertainty  on  the  subject,  and  re- 
lieved the  courts  of  equity  from  that  difficulty  and  distress  of 
which  the  master  of  the  rolls,  in  Vanderzee  v.  Adorn  (d),  and 
Lord  Eldon,  in  Butcher  v.  Butcher  (e),  have  so  loudly  complained 
when  they  endeavoured  to  ascertain  the  proportion  of  inequality 
that  would  amount  to  an  illusory  appointment.  The  rule  at  com- 
mon law  was  to  require  some  allotment,  however  small,  to  each 
person,  where  the  power  was  given  to  appoint  to  and  amoug 
several  persons;  but  the  rule  in  equity  requires  a  real  and  sub- 

(a)  Ibid.  vol.  i.  sec.  98,  99. 

(6)  Ibid.  vol.  i.  sec.  100,  103,  131. 

(e)  New  York  Revified  Statutes,  vol.  i.  735,  737,  sec.  107,  125,  132. 

(d)  4  Vese7j,  784. 

(e)  1  Ves.  c&  Bea.  79. 

"^  A  court  of  chancery  will  not  interfere  with  discretion  in  cases  of  private 
trusts  and  a  fortiori  in  those  of  a  public  character.  Naglee's  Estate,  2  P.  F. 
Smith,  159. 

357 


\344  OF  REAL  PROPERTY.  [Part  VI. 

staritial  portion  to  each,  and  a  mere  nominal  allotment  to  one  is 
deemed  illusory  and  fraudulent  Where  the  distribution  is  left 
to  discretion,  without  any  prescribed  rule,  as  to  such  of  the  chil- 
dren as  the  trustee  should  think  proper,  he  may  appoint  to  one 
only  (a).^*  But  if  the  words  be,  amongst  the  children  as  he  should 
think  proper,  each  must  have  a  share,  and  the  doctrine  of  illusory 
appointments  applies  (6).  The  distribution  under  the  power  of 
appointment,  by  the  New  York  statute,  must  be  equal  in  the  one 
case;  and,  in  the  other,  the  trustee  has  an  entire  discretion  in  the 
selection  of  the  objects,  as  well  as  to  the  amount  of  the  shares  to 
be  distributed  (c).  In  respect  to  the  imperative  duty  of  the 
grantee  of  a  trust  power  to  execute  it,  the  New  York  statute  haa 
only  declared  the  antecedent  law.     Though  it  be  an  immutable 

rule,  that  the  non- execution  of  a  naked  power  will 
[  *  344  ]   *  never  be  aided  (d),  yet,  if  the  power  be  one  which  it  is 

the  duty  of  the  party  to  execute,  he  is  a  trustee  for  the 
exercise  of  the  power,  and  has  no  discretion  whether  he  will  or 
will  not  exercise  it.  Chancery  adopts  the  principle  as  to  trusts, 
and  will  not  permit  his  negligence,  accident,  or  other  circumstances, 
to  disappoint  the  interests  of  those  persons  for  whose  benefit  he 
is  called  upon  to  execute  it.  This  principle,  according  to  Lord 
Eldon,  pervaded  all  the  cases  (e).  The  equity  jurisdiction,  in  re- 
lieving against  the  defective  execution  of  powers,  is  exerted  in  the 
case  of  a  meritorious  consideration  in  the  person  applying  for  aid; 
and  here  again  the  English  law  and  the  New  York  statute  are  the 
same.  The  assistance  is  granted  in  favour  of  creditors,  and  bona 
fide  purchasers,  who  rest  their  claim  upon  a  valuable  considera- 
tion, and  in  favour  of  domestic  relatives,  whose  claims  as  ap- 
pointees are  founded  upon  the  meritorious  considerations  of  mar- 

(a)  The  Master  of  the  Rolls,  in  Kempt  v.  Kempt,  5  Ves.  857. 

(6)  4  Vcs.  771.  Kemp  v.  Kemp,  5  ibid.  849.  Crook\'i  case,  cited  in  Astry  «. 
Astry,  Free,  in  Ch.  256.  Thomas  v.  Thomas,  2  Vern.  Rep.  513.  Maddison  v. 
Andrew,  1   Vesey,  57. 

(c)  The  English  statute  of  1  Wm.  IV.,  c,  46,  entitled,  "an  act  to  alter  and 
amend  the  law  relating  to  illusory  appointments,"  declares  that  no  appoint- 
ment shall  be  impeached  in  equity,  on  the  ground  that  it  is  unsubstantial, 
illusory,  or  nominal.  This  puts  an  end  to  the  equity  jurisdiction  on  the  sul)- 
ject  of  illusory  appointments. 

[d)  2  P.  Wm.  227,  note.     Tollett  v.  Tollett,  ibid,  489. 
(c)  Brown  v.  Higgs,  8  Vva.  574. 

'*  If  a  discretionary  power  is  exercised  in  good  faith  and  without  fraud  or 
collusion,  the  court  cannot  review  or  control  that  discretion.  Littletield  v. 
Cole,  :j:J  Me.  552;  Eldrodge  r.  Head,  lOfi  Mass.  5H2;  Smith  r.  Wildman,  37 
Conn.  384;  Cochran  v.  Paris.  11  (iratt.  35(5;  Pnlprcss  v.  Church,  48  Pa.  St. 
204;  Mason  v.  Mas(m,  4  Sanfd.  Ch.  (>23;  French  v.  Davidson,  5  Madd.  396. 
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riage  or  blood,  or  where  the  non-execation  arises  from  fraud.  The 
nameroud  cases  which  regulate  and  prescribe  the  iuterference  of 
chancery  in  aiding  and  correcting  the  defective  execution  of 
powers,  and  also  in  affording  relief  against  the  actual  execution, 
or  fraudulent  operation  of  powers,  cover  a  vast  field  of  discussion ; 
but  the  subject  would  lead  us  too  far  into  detail,  and  I  must  con- 
tent myself  with  referring  the  student  to  the  clear  and  ample 
dierest  of  them  in  Sir  Edward  Suo'den's  elaborate  treatise  on  the 
subject  (a).  We  shall  conclude  this  head  of  inquiry  with  a  brief 
view  of  a  few  other  leading  points  respecting  the  execution  of 
powers,  and  which  are  necessary  to  be  noticed,  in  order  not  to 
leave  the  examination  of  the  doctrine  far  too  unfinished. 

A  power  will  enable  the  donee  to  dispose  of  a  fee,  though  it 
contain  no  words  of  inheritance,  as  in  the  case  of  a  power  given 
by  a  testator  to  sell  or  dispose  of  lands;  and  this  construction 
is  adopted  in  favour  of  the  testator's  intention  (b). 
*  So,  a  power  to  charge  au  estate,  with  nothing  to  restrain  [  *  345  ] 
the  amount,  will,  in  equity,  authorize  a  charge  to  the  ut- 
most value;  and,  as  equivalent  to  it,  a  disposition  of  the  estate 
itself,  in  trust  to  sell  and  divide  amongst  the  objects  (c).  And 
on  the  other  hand,  a  power  to  grant  or  appoint  the  land,  will 
authorize  a  charge  upon  it;  and  a  power  to  sell  and  raise  money, 
implies  a  power  to  mortgage  (d).  If,  however,  the  interest  be 
expressly  indicated  by  the  power,  a  different  estate  cannot  be  ap- 
pointed under  it;  though,  without  positive  words  of  restriction,  a 
lesser  estate  than  that  authorized  may  be  limited  (e).  The  inten- 
tion of  the  donor  of  the  power  is  the  great  principle  that  governs 

(a)  Skgden  on  Powers,  341 — 421.  In  a  decision  in  equity  sinoe  the  edition 
of  Sugden  referred  to,  it  was  held,  that  equity  relieves  against  the  defective 
execution  of  a  povs'er,  only  when  the  defect  consists  in  the  want  of  some  cir- 
cumstance required  in  the  manner  of  execution,  as  the  Avant  of  a  seal,  or  of 
a  sufficient  number  of  witnesses,  or  where  it  has  been  executed  by  a  deed  in- 
stead of  a  will.  Equity  will  reform  a  deed  which,  by  mistake  of  the  drawer, 
does  not  effectuate  the  intention  of  the  parties.  Cockerell  v.  Cholmelly,  1 
Rms.  <C-  Mylne,  418. 

{!))  Liefe  v.  Saltingstone,  1  Mod.  Rep.  189.  The  King  v.  Marquis  ot  Stafford, 
7  EasVs  Rep.  521.     See,  supra,  p.  319,  S.  P. 

(e)  Waneham  v.  Brown,  2  Vcrn.  Rep.  153.     Long  v.  Long,  5  Ves.  445. 

{(1)  Roberts  v.  Dixall,  2  Eq.  Cas.  Abr.  668,  pi.  19.  Lord  Macclesfield,  in 
Mills  V.  Ranks,  3  P.  Wm.  9.  A  power  given  by  will  to  raise  money  out  of 
the  rents  or  profits,  includes  a  power  to  sell  and  mortgage,  if  necessary  for 
the  purposes  of  the  trust.  Bootle  {'.  Blundell,  1  Merivale's  Rep.  193,  232,' 233. 
1  Pmodl  on  Devises,  234,  note  by  Mr.  Jarman, 

(e)  Whitlock's  case,  8  Co.  69,  b.  Phelps  v.  Hay,  MS.  app.  to  Sugden  on 
Powers. 
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in  the  construction  of  powers;  and  in  furtherance  of  the  object  in 
view,  the  courts  will  vary  the  form  of  executing  the  power,  and, 
as  the  case  may  require,  either  enlarge  a  limited  to  a  general 
power,  or  cut  down  a  general  power  to  a  particular  purpose  (a). 
A  power  to  appoint  to  relations  extends  to  all  capable  of  taking 
within  the  statute  of  distributions.  This  seems  to  be  the  only 
reasonable  limit  that  can  be  set  to  a  term  so  indefinite  (h).  But, 
on  the  other  hand,  a  power  to  appoint  to  children,  will  hot  au- 
thorize an  appointment  to  grandchildren.  This  is  the  settled  rule; 
and  yet  it  naturally  strikes  the  mind  as  a  very  strict  and  harsh 

construction  (c). 
[  *  346]  *  We  have  ali-eady  seen  {d)  that,  by  the  Neiv  York  Re- 
vised Statutes,  no  appointment  is  void  for  excess,  except 
80  far  as  the  appointment  is  excessive;  and  the  general  rule  in 
the  English  law  is  the  same.  It  is  understood  that  the  execu- 
tion of  a  power  may  be  good  in  part,  and  bad  in  part,  and  that 
the  excess  only,  in  the  execution  of  the  power  will  be  void.^^  The 
residue  will  be  good  when  there  is  a  complete  execution  of  the 
power,  and  only  a  distinct  and  independent  limitation  unauthor- 
izedly  added,  and  the  boundaries  between  the  sound  part  and  the 
excess  are  clearly  distinguishable;  as  in  the  case  of  a  power  to 
lease  for  twenty -one  years,  and  the  lease  be  made  for  twenty-six 
years  (e). 

(a)  Sugden  on  Powers,  452,  453.  Talbot  v.  Tipper,  Skinner,  427.  Earl  of 
Taakerville  v.  Coke,  3[oseleij,  146.  Lord  Hinchinbroke  v.  Seymour,  1  Bro. 
395.     Bristow  v.  Ward,  2  Ves.  jr.  336. 

(&)  Sugden  on  Poivers,  514,  515. 

'(c)  The  Master  of  the  Rolls,  in  Alexander  v.  Alexander,  2  Ves.  642.  Bru- 
denell  v.  Elwes,  1  EasVs  Rep.  442.  The  general  rule  seems  to  be,  that  the 
exercise  of  a  power  in  favour  of  a  class  of  persons,  as  children,  Sec,  is  for  the 
benefit  of  those  living  at  the  time  of  the  appointment.  Needham  v.  Smith, 
4  Russell,  318.  Though  children  in  the  ordinary  sense  do  not  include  grand- 
children, yet  in  a  will  grandchildren  may  take  by  the  designation  of  children, 
when  necessary  to  effectuate  a  manifest  intent.  This  is  the  case  when  the 
word  children  is  used  as  co-extensive  with  issue,  or  when  there  are  no  chil- 
dren litxjrally  to  answer  the  description.  Hallowell  v.  Phipps,  2  miarton, 
376.  Dickinson  v.  Lee,  4  Wails,  82.  Mowatt  v.  Carow,  7  Paige,  328.  Earl 
of  Oxford  V.  Churchill,  3  Ves.  &  Bea.  59. 

{d)  Vide  mpra,  p.  108. 

(e)  Peters  v.  Marsham,  Fitz.  156.  Sir  Thomas  Clarke,  in  Alexander  v. 
Alexander,  2  Ves.  640.  Adams  v.  Adams,  Conp.  Rep.  651.  Commons  i\  Mar- 
shall, 7  Bro.  P.  0.  111.  See,  also,  supra,  p,  106.  and  the  authorities  there 
cited.     It  is  a  general  rule,  that  the  invalidity  of  any  .  particular  trust,  in- 

^  If  an  appointment  is  bad  in  part,  it  is  generally  invalid  in  iota.  But  if 
a  good  appointment  has  been  made  in  favor  of  anyone  child,  it  will  not  be 
invalid  owing  to  a  fraudulent  appointment  t<)  another,  provided  the  two  ciin 
be  separated.  Note  to  Henty  v.  Wrey.  Brett's  Lead.  Cas.  31(>  {Text  Book 
Series). 

360 


Lee.  LXIL]  OF  REAL  PROPERTY.  *  347 

IV.   Of  the  extinguishment  of  powers. 

There  are  some  subtle  distioctions  in  the  English  law,  relative 
to  the  cases  in  which  powers  are  to  be  deemed  suspended,  merged, 
or  extinguished. 

If  a  lease  be  granted  out  of  the  interest  of  the  donee  of  a 
power  appeodant,  it  cannot  be  defeated  by  a  subsequent  exercise 
of  the  power. '"^  The  lease  does  not  strictly  suspend  its  exercise; 
but  the  future  operation  of  the  power  must  be  in  a  subordination 
to  the  lease,  and  the  estate  created  by  it  cannot  vest  in  posses- 
sion until  the  previously  created  lease  expires.  The  donee  of  the 
power  cannot  defeat  his  own  grant  (a).  Nor  can  the  donee  of  a 
power  simply  collateral,  suspend  or  extinguish  it  by  any  act  of 
his  own  (6).  But  a  total  alienation  of  the  estate  extin- 
guishes *  a  poiver  appendant,  or  in  gross;  as  if  a  tenant  [  *  347  ] 
for  life,  with  a  power  to  grant  leases  in  possession,  con- 
veys away  his  life  estate,  the  power  is  gone;  for  the  exercise  of 
it  would  be  derogatory  to  his  own  grant,  and  to  the  prejudice  of 
the  grantee  (c).  Even  a  conveyance  of  the  whole  estate,  byway 
of  mortgage,  extinguishes  a  power  appendant  or  appurtenant. 
This  is  now  the  received  doctrine,  according  to  Mr.  Sugden  ,(d) ; 
but  the  opinion  of  Lord  Mansfield,  in  Ren  v.  Bulkeley  (e),  is 
more  just  and  reasonable;  for  why  should  a  mortgage  of  the  life 
estate,  contrary  to  the  evident  intention  of  the  parties,  affect  the 
power  beyond  what  was  necessary  to  give  stability  to  the  mort- 
gage (gi)?     Whether  a  person  having  a  life  estate,  with  a  power 

terest,  accumulation,  or  limitation  created  by  will,  will  not  destroy  the  trust 
and  limitations  which  are  otherwise  valid,  unless  the  latter  are  so  mixed  up 
with  those  that  are  illegal  and  void,  that  it  is  impossible  to  sustain  the  one 
without  giving  effect  to  the  other.  Chancellor  Walworth,  in  Hawley  &  King 
V.  James  and  Others,  July,  1835.  So,  if  a  bond  be  taken  under  the  common 
law  or  under  a  statute,  with  a  condition  in  part  good  and  part  bad,  a  recov- 
ery may  be  had  for  a  breach  of  the  good  part.  United  States  v.  Brown,  Gil- 
pin, 155. 

[a)  Goodright  v.  Cater,  Doug.  Rep.  477. 

{}})  15  Hen.  VII.  to.  11,  b.  translated  in  app.  No.  1,  to  Sugden  on  Poiccrs. 
Co.  Lift.  237,  a.  265,  b.  Digge's  case,  1  Co.  175,  a.  Willis  v.  Sherral,  1  Aik. 
Rep.  474.     Huaden  on  Powers,  50,  67.  West  v.  Barney,  1  Russell  &  Mylne,  391. 

(c)  Doug.  Rep.  292. 

{d)  Sugden  on  Powers,  57. 

[e)   Doug.  Rep.  292. 

\g)  The  New  York  Revised  Statutes  have  placed  this  subject  on  just  grounds, 
by  declaring  that  the  power  of  a  tenant  for  life  to  make  leases,  is  notassign- 

^^  If  the  power  comes  within  the  class  of  appendant  powers,  it  is  compe- 
tent for  the  donee  to  suspend  or  extinguish  it  constructively  by  his  own  act, 
or  he  may  extinguish  it  by  a  separate  formal  release.  Thus,  if  a  tenant  for 
life,  having  a  power  to  lease  conveys  his  entire  estate,  his  power  is  extin- 
guished.    Burt  V.  Bulkley,  Doug.  291. 
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collateral  or  in  gross  to  appoint,  can  exercise  the  power  after  Lav- 
ing parted  with  his  life  estate,  has  been  made  a  question.  The 
better  opinion  would  seem  to  be,  that  the  power  is  not  destroyed, 
for  the  estate  parted  with  is  not  displaced  by  the  exercise  of  the 
power;  though,  to  avoid  doubt,  it  is  usual  first  to  appoint  the  es- 
tate, and  then  to  convey  (a).  All  these  various  powers, 
[  *  348]  except  the  last,  may  *  be  extinguished  by  a  release  to 
one  who  has  an  estate  of  freehold  in  the  land;  and  as  a 
general  rule,  (though  it  has  its  exceptions,)  they  are  extinguished 
by  a  common  recovery,  tine,  or  feoffment;  for  those  conveyances, 
according  to  the  forcible  expression  of  Sir  Matthew  Hale,  "ran- 
sack  the  whole  estate,"  and  pass  or  extinguish  all  rights,  con- 
ditions,  and  powers  belonging  td  the  land,  as  well  as  the  land 
itself  (6). 

It  has  also  been  a  question  of  much  discussion,  and  of  some 
alternation  of  opinion,  \yhether  a  power  was  not  merged  or  ab- 
sorbed in  the  fee,  in  the  case  of  an  estate  limited  to  such  uses 
as  A.  should  appoint,  and,  in  defuult  of  appointment,  to  himself 
in  fee.  The  master  of  the  rolls,  in  Maundrell  v.  Maundrell  (c), 
held,  that  the  power,  in  such  a  case,  followed  by  a  limitation  of 
the  fee,  must  be  absorbed  by  the  fee,  which  includes  every  power. 
This  seems  to  be  the  good  sense  and  reason  of  the  thing,  for  the 
separate  existence  of  the  power  appears  to  be  incompatible  with 
the  ownership  of  the  fee.  But  the  weight  of  authority  is  de- 
cidedly in  favour  of  the  conclusion  that  the  power  is  not  extin- 
guished, and  may  well  subsist  with,  and  qualify  the  fee  {d).     I 

able  as  a  separate  interest,  but  is  annexed  to  the  estate,  and  passes  with  the 
conveyance  of  the  estate,  and.  a  special  exception  of  it  extinguishes  it.  So, 
a  mortgage  by  the  donee  of  the  power  does  not  extinguish  it  or  suspend  it. 
The  power  is  only  bound  by  the  mortgage,  and  made  subservient  to  it.  Ihid. 
vol.  i.  733,  sec.  88 — 91.     See,  also,  supra,  p.  108. 

(a)  Sugdcn  on  Poicer.%  62 — 64.  In  Badham  v.  Mee,  (7  Birtg.  Rep.  695,)  it 
was  held,  that  where  the  husband  took  an  estate  for  life  under  a  marriage  set- 
tlement, with  jK)wer  of  appointment  to  sons,  remainder,  in  default  of  appoint- 
ment, to  the  sons  successively  in  tail,  and  he  became  bankrupt,  and  his  lands 
conveyed  to  assignees,  a  snbsequent  appointment  was  void,  inasmuch  as  the 
power  was  destroyed,  and  the  remainder  took  effect. 

(6)  1  Vent.  2-18.  Sngden  on  Powers,  66,  67.  Bickley  v.  Guest,  1  Russell  & 
Mylne,  440.  The  power  may  be  extinguished  by  a  release  under  the  Nt^v 
York  Reinscd  Statutes;  vol.  i.  733,  sec.  89;  but  the  capacity  to  extinguish  by 
fine  or  feoffment  has  ceased  with  those  conveyances. 

(e)  7  Vesey,  567. 

(d)  Sir  Edward  Clare's  case.  6  Co.  17,  b.  Peacock  r.  Monk,  2  Vcsey,  567. 
Lord  Eldon,  on  appeal,  in  the  case  of  Maundrell  r.  Maundrell,  Sugden  on 
Powers,  79 — 93.  Sir  Edward  Sugden  discusses  the  question  upon  the  con- 
flicting authorities  with  his  usual  acutenesa.     Vide  supra,  p.  51,  52. 
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apprehended  that,  by  the  New  York  JUevised  States  (a),  the 
power  is  extingaished  in  such  a  case;  for  it  is  declared,  that  in 
all  cases  where  an  absolute  power  of  disposition  is  givc^n, 
and  no  remainder  is  limited  on  the  estate  of  *  the  gran  Ice  [  *  349  J 
of  the  power,  he  takes  an  absolute  fee;  and  every  power  of 
disposition  is  deemed  absolute  when  the  grantee  is  enabled  to 
dispose  of  the  entire  fee  for  his  own  benefit.  This  going,  and,  I 
think,  very  wisely,  beyond  the  existing  English  rule;  for  the  sta- 
tute here  applies  to  every  case  of  an  absolute  power  of  disposi- 
tion, without  any  limitation  in  default  of  appointment;  whereas 
the  English  law  is,  that  though  such  a  power  in  a  will,  without 
any  prior  limited  interest,  would  give  a  fee,  yet,  in  conveyances, 
such  a  limitation  would  confer  a  power  merely,  and  not  give 
an  estate  in  fee  (6).  The  argument  is  entirely  with  the  New 
York  amendment,  and,  "in  reason  and  good  sense,"  as  the  re- 
visers said  when  the  bill  was  proposed,  "  there  is  no  distinction 
between  the  absolute  power  of  disposition,  and  the  absolute 
ownership.  The  distinction  is  dangerous  to  the  rights  of  cred- 
itors and  purchasers;  and  it  is  an  affront  to  common  sense  to  say, 
that  a  man  has  no  property  in  that  which  he  may  sell  when  he 
chooses,  and  dispose  of  his  proceeds  at  his  pleasure." 

I  have  now  finished  a  laborious  (though,  I  fear,  much  too  in- 
adequate) examination  of  the  doctrine  of  uses,  trusts,  and  powers. 
They  are  the  foundation  of  those  voluminous  settlements  to 
which  we,  in  ftiis  country,  are  comparatively  strangers,  and  which, 
in  practice,  run  very  much  into  details,  embarrassing  by  the 
variety  and  complexity  of  their  provisions.  The  groundwork  of 
the  operation  of  a  family  settlement,  is  a  conveyance  of  the  fee  to 
a  grantee  or  a  releasee  to  uses,  who  is  usually  a  stranger,  and 
whose  functions  and  interests  are  generally  merely  nominal. 
Then  follow  the  various  modified  interests  in  the  shape  of  future 
uses,  which  constitute  the  essential  part  of  the  settlement. 
They  are  usually  limited  to  the  father  or  husband  for  life,  then 
to  the  wife  for  life,  then  to  the  eldest  and  other  sons  in  succes- 
sion in  tail,  with  remainder  to  the  daughters,  and,  on  failure  of 

(a)  Vol.  i.  733,  sec.  83,  85. 

(6)  Sugden  on  Powers.  96.  In  Benson  v.  Whittam,  5  Simons,  22,  the  vice- 
chancellor  held,  that  a  bequest  of  dividends  of  stock  to  B.,  to  enable  him  to 
assist  such  of  the  children  of  C.  as  he  might  find  deserving  of  encouragment, 
was  not  a  mere  power  of  appointment,  and  that  no  trust  was  created  for  the 
children  of  C. 
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[  *  350  ]  issue,  to  the  right  heirs  of  the  settlor.  The  *  estate  is 
subject  to  a  variety  of  charges  for  family  purposes,  and 
acts  of  ownership  become  necessary  in  relation  to  the  estate,  and 
to  the  objects  of  the  settlement.  This  requires  the  introduction 
of  powers  of  leasing,  selling,  exchanging,  and  charging  the  lands, 
and  with  the  reservation  of  a  power  to  alter  and  modify  the  dis- 
positions in  the  settlement,  as  exigencies  may  require.  It  is  done 
by  a  general  power  of  appointment  in  the  first  instance,  or  by 
adding  to  the  limitations  a  power  of  revocation  and  new  appoint- 
ment.    Powers  are  the  main  spring  of  this  machinery  (a). 

The  doctrine  of  settlements  has  thus  become,  in  England,  an 
abstruse  science,  which  is,  in  a  great  degree,  monopolized  by  a 
select  body  of  conveyancers,  who,  by  means  of  their  technical  and 
verbose  provisions,  reaching  to  distant  contingencies,  have  ren- 
dered themselves  almost  inaccessible  to  the  skill  and  curiosity  of 
the  profession  at  large.  Some  of  the  distinguished  property 
lawyers  have  acknowledged,  that  the  law  of  entails,  in  its  present 
mitigated  state,  and  great  comparative  simplicity,  was  even 
preferable  to  these  executory  limitations  upon  estates  in  fee. 
Settlements,  with  their  shifting  and  springing  uses,  "obeying,  at 
a  remote  period,  the  original  impulse,  and  varying  their  phrases 
with  the  change  of  persons  and  circumstances,"  and,  with  the 
magic  wand  of  powers,  have  proved  to  be  very  complicated  con- 
trivances; and  sometimes,  from  the  want  of  due  skill  in  the  artist, 
they  have  become  potent  engines  of  mischief,  planted  in  the  heart 
of  great  landed  estates.  These  domestic  codes  of  legislation  are 
usually  applied  to  estates,  which  necessarily  require,  under  the 
English  law  of  descents,  very  extended  and  complex  arrange- 
ments, and  which  can  well  bear  the  weight  of  them.  They 
seem  to  be  indispensable,  in  opulent  communities,  to 
[*  351  ]   *  the  convenient  and  safe  distribution  of  large  masses  of 

{a)  AVe  have  one  of  these  settlements  in  the  case  of  Hales  v.  Kisley;  and 
Ijord  Ch.  J.  Pollexfen,  in  that  case,  gives  another  sample  ol  one,  and  says 
that  they  are  almost  all  in  that  manner.  PoUcx.  Rep.  250.  In  Clements  v. 
Paske,  3  Doug.  Rep.  384,  the  devise  of  estates  in  trust  was  for  the  use  of  the 
nephew  for  life,  then  to  his  eldest  son,  and  in  default  of  such  issue,  to  the 
second,  third,  and  every  other  sou  of  his  nephew  successively,  in  remainder, 
one  after  the  other,  and  the  heirs  male  of  the  bodies  of  such  second,  third, 
and  other  sons,  as  they  should  he  in  seniority  of  age  and  priority  of  birth; 
and  in  default  of  such  male  issue,  then  to  the  (;hlest  son  ol  another  nejihew, 
and  80  on,  with  like  remainders;  and  in  default,  &c.,  remainder  to  the 
daughters  of  the  last  nephew,  and  remainder  over,  &c.  JiOrd  Manstield 
observed,  that  the  will  in  that  case  was  in  strict  settlement,  which  was  a 
form  well  known,  and  always  in  the  mmc  words  ! 
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property,  and  to  the  discreet  discharge  of  the  various  duties  flowing 
from  the  domestic  ties;  and  the  evils  are,  probably,  after  all, 
greatly  exaggerated  by  the  zeal  and  philippics  of  the  English 
political  and  legal  reformers  (a). 

The  revised  statutes  of  New  York  have  made  great  alterations 
in  the  law,  and  some  valuable  improvements,  which  we  have  al- 
ready noticed  under  the  articles  of  estates  in  expectancy,  uses, 
trusts,  and  powers;  and  I  presume  I  need  not  apologize  to  the 
American  student  for  attracting  his  attention  so  frequently  to  the 
statute  law  of  a  particular  state.  The  revision  contains  the  most 
extensive  innovation  which  has  hitherto  been  the  consequence  of 
any  single  legislative  effort  upon  the  common  law  of  the  land; 
and  it  will  deserve  and  receive  the  attention  of  lawyers  and 
statesmen  throughout  the  Union.  There  is  much  in  the  work  to 
recommend  it,  and  there  is  also  cause  for  apprehension,  on  ac- 
count of  the  depth  to  which  the  hand  of  reform  has  penetrated, 
in  pursuit  of  latent  and  speculative  grievances.  It  ought  never 
to  be  forgotten,  that  the  great  body  of  the  people  in  every  coun- 
try, in  their  business  concerns,  are  governed  more  by  usages  than 
by  positive  law.  The  learning  concerning  real  property,  which 
we  have  hitherto  been  considering,  appears  likewise  to  be  too  ab- 
stract, and  too  complicated,  to  admit,  with  entire  safety,  of  the 
compression  which  has  been  attempted,  by  a  brief,  pithy,  senten- 
tious style  of  composition.  There  is  a  peculiar  and  inherent  dif- 
ficulty in  the  application  of  the  new  and  dazzling  theory  of  codi- 
fication to  such  intricate  doctrines,  which  lie  wrapped  up  in  prin- 
ciples and  refinements,  remote  from  the  ordinary  speculations  of 
mankind.  Brevity  becomes  obscurity,  and  a  good  deal  of 
circumlocution  has  heretofore  been  indulged  in  all  *legis-  [  *  352  ] 
lative  productions;  and  reservations,  provisoes,  and  ex- 
ceptions, have  been  carefully  inserted,  in  order  that  the  meaning 
of  the  law-giver  might  be  generally,  and  easily,  and  perfectly  un- 
derstood. This  has  been  the  uniform  legislative  practice  in  Eng- 
land, from  the  date  of  magna  charta  down  to  this  day.  The  in- 
telligence of  the  great  body  of  the  legislature,  in  any  country, 
cannot  well  be  brought  to  bear  upon  a  dense  mass  of  general 
propositions,  in  all  their  ties,  relations,  and  dependencies,  or  be 

(a)  One  of  them  (see  the  Jurist,  vol.  i.  447,)  very  extravagantl}'^  attempts 
to  illustrate  the  jurisdiction  of  a  court  of  equity  over  family  estates  placed 
under  its  protectibn,  by  applying  to  it  the  appalling  inscription  which  Dante 
read  over  the  gate  leading  to  the  infernal  regions — Lasciaie  ogni  speranza 
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made  to  comprehend  them;  and  the  legislation  by  codas  becomes 
essentially  the  legislation  of  a  single  individual.  When  the  re- 
visers proposed  to  abolish  "  all  expectant  estates,"  except  such  as 
are  enumerated  and  defined;  "and  uses  and  trusts,"  except  such 
as  are  specially  authorized  and  modified;  and  "pow^ers  as  they 
now  exist,"  and  to  substitute  another  system  in  their  stead,  they 
undoubtedly  assumed  a  task  of  vast  and  perilous  magnitude.  In 
the  discharge  of  their  duty  they  have  displayed  great  industry, 
intelligence,  and  ability;  and  it  will  not  materially  impair  the 
credit  to  which  they  are  entitled  for  the  execution  of  the  work, 
though  it  may  affect  the  wisdom  of  the  scheme  itself,  if  some 
valuable  matter  should  have  been  omitted,  and  a  good  deal  of 
uncertainty  and  complexity  bp  discovered  to  exist,  and  to  call 
hereafter  for  the  repeated  exercise  of  judicial  interpretation,  and, 
perhaps,  the  assumption  of  judicial  legislation.  No  system  of 
law  can  be  rendered  free  fi'om  such  imperfections;  and  the  extent 
of  them  will  necessarily  be  enlarged,  and  the  danger  greatly  in- 
creased, when  there  have  been  entire  and  radical  innovations 
made  upon  the  settled  modifications  of  property,  disturbing  to 
their  very  foundations  the  usages  and  analogies  of  existing  in- 
stitutions.^^ 

"  Powers  have  chiefly  been  made  use  of  in  effectinfj;  family  settlements 
which  are  comparatively  infrequent  in  this  country,  although  they  are  fully 
recognized  as  forming  a  part  of  the  American  law. 
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LECTURE  LXIIL 

OF  ESTATES  IN  REVERSION. 

A  REVERSION  is  the  return  of  land  to  the  grantor,  and  his  heirs, 
after  the  grant  is  over  (a);  or,  according  to  the  formal  definition 
in  the  New  York  Revised  Statutes  (6),  it  is  the  residue  of  an  es- 
state  left  in  the  grantor,  or  his  heirs,  or  in  the  heirs  of  a  testator, 
commencing  in  possession  on  the  determination  of  a  particular 
estate  granted  or  devised.  It  necessarily  assumes  that  the  orig- 
inal owner  has  not  parted  with  his  whole  estate  or  interest  in  the 
land ;  and,  therefore,  if  he  grants  land  in  tail,  or  for  life,  or  years, 
he  has  an  interest  in  the  reversion,  because  "  he  hath  not  departed 
with  his  whole  estate"  (c).^  If  A.  has  only  a  possibility  of  re- 
verter, as  in  the  case  of  a  qualified  or  conditional  fee  at  common 
law,  he  has  no  reversion;  but  such  a  distinct  interest  arose,  as  we 
have  already  seen  (d),  after  the  conditional  fee  at  common  law, 
was,  by  the  statute  de  donis,  turned  into  an  estate  tail. 

The  doctrine  of  reversions  is  said,  by  Sir  William  Blackstone  (e), 
to  have  been  plainly  derived  from  the  feudal  constitution.  It 
would  have  been  more  correct  to  have  said,  that  some  of  the  in- 
cidents attached  to  a  reversion  were  of  feudal  growth,  such  as 
fealty,  and  the  varying  rule  of  descent  between  the  cases 
of  a  reversion  arising  out  of  the  *original  estate,  and  one  [  *  354  J 
limited  by  the  grant  of  a  third  person.     Reversion,  in 

(a)  Co.  Litt.  142,  b. 
(6)  Vol.  i.  723,  sec.  12. 

(c)  Co.  Litt.  22,  b. 

(d)  See  supra,  p.  10,  12. 

(e)  2  Com.  175. 

^  Where  a  freeholder  grants  away  some  estate  smaller  than  that  which  he 
has  himself,  he  has,  in  the  metaphorical  language  of  the  law,  an  interest  left 
in  him,  which,  though  not  immediately  an  interest  of  present  possession  or 
enjoyment,  will  become  such  as  soon  as  the  smaller  preceding  interest  has 
expired.  Thus,  where  a  tenant  in  fee  simple  has  created  an  estate  tail,  for 
life,  or  for  years,  he  has  left  in  him  a  present  estate,  wliich  will  come  into 
possession  or  enjoyment  on  the  expiration  or  sooner  determination  of  the  es- 
tate tail,  the  estate  for  life,  or  the  estate  for  years. 

The  proper  mode  for  conveying  or  disposing  of  the  reversion  is  by  grant, 
that  is,  grant  by  tleed,  or  writing  on  paper  or  parchment,  sealed  and  deliv- 
ered.    Digby  on  Real  Prop.  216. 
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the  general  sense,  as  being  a  return  of  the  estate  to  the  original 
owner,  after  the  limited  estate  carved  out  of  it  had  determined, 
must  be  familiar  to  the  laws  of  all  nations,  who  have  admitted  of 
private  property  in  land.^  The  practice  of  hiring  land  for  a  lim- 
ited time,  and  paying  rent  to  the  owner  of  the  soil,  (and  which 
is  one  of  the  usual  incidents  to  a  reversion, )  was  not  only  known 
to  the  Roman  law,  but  it  was  regulated  in  the  code  of  the  ancient 
Hindoos  (a). 

The  reversion  arises  by  operation  of  law,  and  not  by  deed  or 
will;  and  it  is  a  vested  interest  or  estate,  inasmuch  as  the  person 
entitled  to  it  has  a  fixed  right  of  future  enjoyment.  It  is  an  in- 
corporeal hereditament,  and  may  be  conveyed  either  in  whole  or 
in  part,  by  grant,  without  livery  of  seisin  (b).  Reversions  expect- 
ant on  the  determination  of  estates  for  years,  are  immediate 
assets  in  the  hands  of  the  heir  (c) ;  but  the  reversion  expectant 
on  the  determination  of  an  estate  for  life,  is  not  immediate 
assets  during  the  continuance  of  the  life  estate,  and  the  creditor 
takes  judgment  for  assets  in  futuro  (d).^  If  the  reversion  be  ex- 
pectant on  an  estate  tail,  it  is  not  assets  during  the  continu- 
ance of  the  estate  tail;  and  the  reason  assigned  is,  that  the 
revesion  is  of  little  or  no  value,  since  it  is  in  the  power  of  the 
tenant  in  tail  to  destroy  it  when  he  pleases  (e).     But  in  Kinar- 

ton  V.  Clarke  (/),  Lord  Hardwicke  considered  it  inaccu- 
[  *  355  ]  rate  to  say  that  such  *  a  reversion  was  not  assets ;  for 

there  was  a  possibility  of  its  becoming  an  estate  in  pos- 

(a)  Gentoo  Code,  by  Halhed,  153. 

(&)  Litt.  sec.  567,  568.  Co.  Litt  ibid.  Co.  Litt.  49,  a.  Doe  v.  Cole,  7 
Barnw.  &  Cress.  243.  Mr.  Preston  says,  it  is  more  usual  to  pass  a  reversion 
by  lease  and  release,  or  bargain  and  sale.     Preston  on  Abstracts,  vol.  ii.  85. 

(c)  Smith  V.  Angel,  1  Salk.  Hep.  354.     Villers  v.  Handley,  2  Wils.  Bcp.  49. 

{d)  Holt,  Ch.  J.,  in  Kellovv  v.  Kowden,  CartJi.  Rep.  129.  Eook  v.  Clealand, 
1  Lord  Rnym.  53. 

(e)  1  Rol  Abr.  269,  A.  pi.  2.  Kellow  v.  Rowden,  Carth.  Rep.  126.  3  3fod. 
Rep.  253,  S.  C. 

(/)  2  Aik.  Rep.  204.  Forrest,  MS.  cited  in  Cruisers  Dig.  tit.  Reversion^ 
sec.  26. 

^  "  It  is  no  matter  how  many  estates  are  carved  out  of  the  owner's  entire 
estate,  a  reversion  will  be  left,  piovided  these  do  not  amount  in  quantity  to 
his  original  estate."  Washburn  on  Keal  Prop.,  801,  and  see,  2  Cruise's  Dig. 
335. 

'  A  reversioner  in  fee,  subject  to  an  estate  for  life,  or  years,  is  technically 
said  to  be  "seised  of  the  reversion  of  the  tenements  as  of  fee  and  right." 
Wrotesley  v.  Adams.  Plowd.  191;  2  Cruise's  Dig.  336;  Moore  v.  Rake,  26  N. 
J.  L.  575;  Cook  v.  Ifammond,  4  Mason,  C.  C.  484.  But  there  can  be  im 
actual  seisin  thereof  during  the  exist<^nceof  the  particular  estate  of  treehold. 
Venderheyden  v.  Crandall,  2  Deuio,  9. 
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session,  and  the  creditor  might  take  judgment  against  the  heir, 
on  that  possibility,  for  assets,  quando  acciderini,  and  which  would 
operate  whenever  the  heir  obtained  seisin  of  the  reversion.  In 
the  mean  time,  as  it  was  admitted,  the  reversion  could  not  be 
sold,  nor  the  heir  compelled  to  sell  it;  and  when  it  comes  to  the 
possession  of  the  heir,  he  takes  it  cum  onere^  subject  to  all  leases 
and  covenants  made  by  the  tenant  in  tail  while  he  had  the  es- 
tate (a). 

The  reversioner,  having  a  vested  interest  in  the  reversion,  is 
entitled  to  his  action  for  an  injury  done  to  the  inheritance  (6). 
He  is  entitled  to  an  action  on  the  case,  in  the  nature  of  waste 
against  a  stranger,  while  the  estate  is  in  the  possession  of  the 
tenant.  The  injury  must  be  of  such  a  permanent  nature  as  to 
affect  the  reversionary  right  (c).  The  usual  incidents  to  the  re- 
version, under  the  English  law,  are  fealty  and  rent.  The  former, 
in  the  feudal  sense,  does  not  exist  any  longer  in  this 
country;  but  the  latter,  which  is  a  very  *  important  in-  [  *  350  ] 
cident,  passes  with  a  grant  or  assignment  of  the  rever- 
sion.* It  is  not  inseparable,  and  may  be  severed  from  the  rever- 
sion, and  excepted  out  of  the  grant,  by  special  words  (d). 

(a)  Symonds  v.  Cudmore,  4  Mod.  Rep.  1 .  Shelbume  v.  Biddulph,  4  Bro. 
P.   a  594. 

{b)  Jesser  v.  Gifford,  4  Burr.  Rep.  2141.  Vide  supra,  lee.  55,  and  New 
York  Revised  Statutes,  vol.  i.  750,  sec.  8.  A  person  seised  of  an  estate  in  re- 
version or  remainder,  may  have  an  action  of  waste  or  trespass  for  any  injury 
done  t.)  the  inheritance,  notwithstanding  any  intervening  estate  for  life  or 
years.  A  reversioner  or  remainder-man  may  also  be  admitted  to  defend  as  a 
party  to  suits  against  the  tenant  of  the  particular  estate.  Neiv  York  Revised 
Statutes,  vol.  ii.  339,  sec.  1,  2.  No  recovery  or  judgement  unduly  had  against 
the  tenant  of  a  particular  estate, bars  the  right  of  the  reversioner  or  remainder- 
man to  restitution.     Ibid.  vol.  ii.  340,  sec.  6,  7, 

(e)  Jackson  v.  Pesked,  1  Maul.  &  Selw.  234.  Randall  i;.  Cleveland,  6  Conn. 
Rep.  328.  A  stranger  doing  an  injury  to  the  premises  may  be  prosecuted, 
either  by  the  tenant  or  the  reversioner.  1  Saund.  Rep.  312,  note  5.  But  if 
the  person  who  does  the  injury  acts  under  the  authority  of  the  tenant,  the 
reversioner  cannot  sustain  an  action  of  trespass.  Livingston  v.  Mott,  2  Wen- 
delVs  Rep.  605. 

(d)  Co.  Litt.  143,  a.  151,  a.  b.  ' 

♦  See  Walk.  Co.  v.  214,  2  Flint,  Real  Prop.  314;  Hooker  v.  Turnpike  Co., 
12  Wendell,  373. 
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LECTURE   LXIY. 

OF  A  JOINT  INTEREST  IN  ESTATES. 

A  JOINT  interest  may  be  had  either  in  the  title  or  possession  of 
land.  Two  or  more  persons  may  have  an  interest  in  connection 
in  the  title  to  the  same  land,  either  as  joint  tenants  or  copar- 
ceners, or  in  the  possession  of  the  same  as  tenants  in  common.' 

I.  Joint  tenants  are  persons  who  own  lands  by  a  joint  title, 
created  expressly  by  one  and  the  same  deed  or  will.'"  They  hold 
uniformly  by  purchase  (a).  It  is  laid  down  in  the  text  books  as 
a  general  proposition,  that  the  estate  holden  in  joint  tenancy 
must  be  of  the  same  duration  or  nature,  and  quantity  of  interest, 
whether  the  estates  of  the  several  joint  tenants  be  in  fee,  or  in 
tail,  or  for  life,  or  for  years  (6).  But  the  proposition  must  be 
taken  with  some  explanations.  Two  persons  may  have  a  joint 
estate  for  life,  with  remainder  to  one  of  them  in  fee,  and  if  he 
who  hath  the  fee  first  dies,  the  survivor  takes  the  whole  estate  for 
his  life  (c).  So,  they  may  have  an  estate  in  joint  tenancy  for 
their  lives,  with  several  inheritances  {d).  Lord  Coke  (e) 
[  *  358  ]  said,  that  an  estate  of  freehold,  and  an  estate  *  for 
years,  could  not  stand  in  jointure;  but  he  admitted  that 
there  might  be  two  joint  tenants,  the  one  for  life,  and  the  other 
in  fee.     It  is  an  acknowledged  principle  (g),  that  where  the  fee 

(a)  2  Blacks.  Com.  181.     LiH.  sec.  303, 

(6)  2  Blacks.  Com.  181.     2  Woodd.  Lee.  127. 

(c)  Litt.  sec.  285. 

[d)  Ibid.  sec.  283. 
(c)  Co.  Lilt.  188,  a. 

ig)  Wiscot's  case,  2  Co.  60.     Lilt.  sec.  285. 

'  From  the  earliest  times  it  must  have  been  common  for  two  or  more  per- 
sons to  have  undivided  interest  of  some  kind  in  land.  In  Bracton  the  general 
term  "  participles  "  is  applied  to  such  persons  under  whatever  title  they  hold. 
1  Reeves,  p.  447.  In  the  Statute,  34  Edward  I.,  stat.  1,  certain  provisions 
are  made  "rfe  conjunctimfeoffatis,^^ providing  for  the  case  where  a  tenant  in 
an  assize  of  novel  disseisin  pleaded  that  another  was  seised  jointly  with  him. 

'"Mr.  Freeman  in  his  treatise  on  Co-Tenancy,  sees.  9,  1(1.  thus delines  joint 
tenancy:  "Joint  Tenancy  is  when  two  or  more  persons,  not  beinj;  husl)and 
and  wife  at  the  date  of  its  acquisition,  have  any  subject  of  property  jointly 
between  them  in  equal  share  by  purchase." 
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is  limited  by  one  and  the  same  conveyance,  to  two  persons,  and 
to  the  heirs  of  one  of  them,  it  is  a  good  jointure.  They  are,  in 
such  a  case,  joint  tenants  of  a  life  estate,  with  a  remainder  in  fee 
to  one  of  them.  It  is  another  general  rule,  that  the  estates  of 
the  joint  tenants  must  be  created  at  one  and  the  same  time, 
as  well  as  by  one  and  the  same  title  (a).  But  this  rule  has  its 
exceptions,  and  it  does  not  apply  to  the  learning  of  uses  and  exe- 
cutory devises.  If  a  person  makes  a  feoffment  in  fee  to  the  use 
of  himself  for  life,  and  of  such  wife  as  he  should  afterwards  marry 
for  their  joint  lives,  he,  and  the  wife  whom  he  should  afterwards 
marry,  are  joint  tenants,  though  they  come  to  their  estates  at 
several  times.  The  estate  of  the  wife  is  in  abeyance  until  the 
marriage,  and  then  it  has  relation  back,  and  takes  effect  from  the 
original  time  of  creation  (6).  So,  if  there  be  a  devise,  or  limita- 
tion, to  the  use  of  the  children  of  A.,  the  estate  may  vest  in  joint 
tenancy  in  one,  and  afterwards  in  other  children,  as  they  progres- 
sively are  born  (c). 

*  From  this  thorough  and  intimate  connection  be-  [  *  359  ] 
tween  joint  tenants,  results  the  principle,  that  the  bene- 
ficial acts  of  one  of  them  respecting  the  estate,  will  enure  equally 
to  the  advantage  of  all  (d).  One  joint  tenant  may  distrain  for 
rent,  and  appoint  a  bailiff  for  that  purpose,  unless  the  other  ex- 
pressly dissents  (e).  Each  of  them  may  enter  upon  the  land, 
and  exercise  at  his  pleasure  every  reasonable  act  of  ownership; 
yet  one  joint  tenant  is  liable  to  his  companion  for  any  waste  com- 
mitted upon  the  estate,  and  they  are  severally  accountable  to  each 

{a)  2  Blacks.  Com.  181.     Woodgate  v.  Unwin,  4  Simons,  129. 
(6)  Co.  Lift.  188,  a.     1  Co.  101.      2  Blacks.  Com.  182. 

(c)  Preston  on  Abstracts,  vol.  ii.  67.  Mr.  Hargrave,  in  note  1.3  to  Co.  Litt. 
188,  a.,  intimates,  that  the  creation  of  an  estate  in  joint  tenancy,  in  several 
tenants,  to  commence  at  different  times,  can  only  })e  in  cases  of  limitations 
by  way  of  use,  in  which  the  estate  is  vested  in  the  feoffee,  till  the  future 
use  comes  in  esse.  But  the  uses  may  be  raised  by  common  law  conveyances, 
as  fine  or  feoffment,  and  the  limitation  may  be  declared  by  devise,  though 
it  be  not  by  way  of  use.  The  distinction  was  taken  in  Samme's  case,  (13  Co. 
54,)  between  a  conveyance  at  common  law,  and  one  to  uses;  and  it  was  said, 
that  joint  tenants  must  be  seised  to  a  use  when  thej'  come  to  the  estate  at 
several  times.  See,  also,  Aylor  v.  Chep,  Cro.  J.  259.  Sussex  v.  Temple.  1 
Lord  Raym.  310.  Gates  v.  Jackson,  Str.  1172.  Stratton  v.  Best,  2  Bro.  233. 
Lord  Thurlow,  in  the  last  case,  would  seem  to  have  discarded  this  very 
techi>ical  distinction;  for  he  declared,  that  whether  the  settlement  before 
him  was  to  be  considered  as  the  conveyance  of  a  legal  estate,  or  a  deed  to 
uses,  made  no  difference,  and  the  estate  would  be  a  joint  tenancy,  though 
vested  at  different  times. 

(d)  2  Blacks.   Com.  182. 

(e)  Robinson  v.  Hoffman,  4  Bingham^s  Bep.  562. 
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other  for  the  rents  and  profits  of  the  joint  estate  (a).  Under 
these  regulations,  joint  tenants  are  regarded  as  having  one  entire 
and  connected  right;  and  they  must  join,  and  be  joined,  in  all 
actions  respecting  the  estate  (6). 

Joint  tenants  are  said  to  be  seised  per  my  et  per  tout,  and  each 
has  the  entire  possession,  as  well  of  every  parcel  as  of  the  whole. 
They  have  each  (if  there  be  two  of  them  for  instance)  an  undi- 
vided moiety  of  the  whole  (c).  A  joint  tenant,  in  respect  to  his 
companion,  is  seised  of  the  whole;  but  for  the  purposes 
[  *  360  J  of  alienation,  and  to  forfeit,  *  and  to  lose  by  default 
in  a  prcecipe,  he  is  seised  only  of  his  undivided  part  or 
proportion  (d). 

The  doctrine  of  survivorship,  or  jus  accrescendi,  is  the  distin- 
guishing incident  of  title  by  joint  tenancy;  and,  therefore,  at 
common  law,  the  entire  tenancy  or  estate,  upon  the  death  of  any 
of  the  joint  tenants,  went  to  the  survivors,  and  so  on  to  the  last 
survivor,  who  took  an  estate  of  inheritance.  The  whole  estate 
or  interest  held  in  joint  tenancy,  whether  it  was  an  estate  in  fee, 
or  for  life,  or  for  years,  or  was  a  personal  chattel,  passed  to  the 
last  survivor,  and  vested  in  him  absolutely.  It  passed  to  him  free, 
and  exempt  from  all  charges  made  by  the  deceased  co-tenant  (e). 
The  consequence  of  this  doctrine  is,  that  a  joint  tenant  cannot 
devise  his  interest  in  the  land;  for  the  devise  does  not  take  effect 
until  after  the  death  of  the  devisor;  and  the  claim  of  the  surviv- 


(a)  The  statutes  of  Westm.  2,  c.  22,  and  4  Anne,  c.  16,  on  this  subject, 
have  doubtless  been  adopted  in  this  country,  wherever  the  English  doctrine 
of  joint  tenancy  exists.  Thicker^ s  Blacksione,  vol,  ii.  184,  note.  Laws  of  K no 
York,  sess.  10,  c.  0,  sess.  11,  c.  4.  Revised  Statutes  of  Missouri,  1835,  p.  37. 
Lomax  Digest  of  the  Laws  Concerning  Real  Property  in  United  States,  vol.  i.  481. 
The  New  York  Revised  Statutes,  vol.  i.  750,  .sec.  9,  have  given  not  only  an 
action  of  account,  according  to  the  statute  of  4  Anne,  but  an  action  for 
money  had  and  received,  as  between  joint  tenants  and  tenants  in  common. 
So,  in  Massachu-setts,  assumpsit,  as  well  as  account,  will  lie,  if  one  joint  ten- 
a.nt,  or  tenant  in  common,  receives  more  than  his  share  of  the  profits.  Brig- 
ham  V.  Eveleth,  9  Mass.  Rep.  538.     Miller  v.  Miller,  7  Pick.  Rep.  133. 

(6)  Lift.  sec.  311. 

(c)  Litt.  sec.  288.     (h.  Lift.  186,  a. 

(d)  Co.  Lilt.  186,  a.  According  to  Mr.  Ram,  in  his  Outlines  of  Tenure  and 
Tenancy.  149,  150,  151,  the  only  reasonable  explanation  of  the  common 
phrase,  that  a  joint  tenant  is  seised  per  my  et  per  tout,  or  by  tlie  moiety  or 
half,  and  ])y  all,  is  that  given  in  the  text;  and  he  says  it  is  the  only  way 
in  which  it  ought  to  be  understood.  Mr.  Preston  says  to  the  same  etVect, 
that  joint  tenants  have  the  whole  for  the  purjjose  of  tenure  and  .Survivor- 
ship, while  each  has  only  a  particular  part  of  the  purpose  of  alienation. 
Preston  on  Estates,  vol.  i.  136. 

(e)  Litt.  sec.  280,  281,  286.     Co.  Litt.  ibid. 
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ing  terant  arises  in  the  same  instant  with  that  of  the  devisee, 
and  is  preferred  (a).  If  a  joint  tenant  makes  a  will,  and  he 
then  becomes  solely  seised  by  survivivorship,  the  will  does  not 
operate  upon  the  title  so  acquired  without  the  solemnity  of  re- 
publication (6).^  The  same  instantaneous  transit  of  the  estate  to 
the  survivor,  bars  all  claim  of  dower  on  behalf  of  the  widow  of 
the  deceased  joint  tenant  (c).  But  the  charges  made 
by  a  joint  tenant,  *  and  judgments  against  him,  will  [  *  361  J 
bind  his  assignee,  and  him,  as  survivor  (d). 

The  common  law  favoured  title  by  joint  tenancy,  by  reason  of 
this  very  right  of  survivorship.  Its  policy  was  averse  to  the  di- 
vision of  tenures,  because  it  tended  to  multiply  the  feudal  ser- 
vices, and  weaken  the  efficacy  of  that  connection  {e).  But  in 
Hawes  v.  Hawes  (g),  Lord  Hardwicke  observed,  that  the  reason  of 
that  policy  had  ceased  with  the  abolition  of  tenures;  and  he 
thought,  that  even  the  courts  of  law  were  no  longer  inclined  to 
favour  them,  and,  at  any  rate,  they  were  not  favoured  in  equity, 
for  they  were  a  kind  of  estates  that  made  no  provision  for  pos- 
terity. As  an  instance  of  the  equity  view  of  the  subject,  we  find 
that  the  rule  of  survivorship  is  not  applied  to  the  case  of  money 
loaned  by  two  or  more  creditors  on  a  joint  mortgage  (h).  The 
right  of  survivorship  is  also  rejected  in  all  cases  of  partnerships, 

{a)  Co.  Liu.  185,  b.     1  Blacks.  Rep.  476. 
(6)  Swift  V.  Roberts,  3  Burr.  Rep.  1488. 

(c)  See  supra,  p.  38.  In  Ohio,  it  is  held,  that  the  jjis  accreseendi  does  not 
exist,  to  the  exclusion  of  the  right  of  dower  in  the  widow  of  the  joint  ten- 
ant first  dying,  and  the  law  is  the  same  in  Virginia.     1  Revised  Code,  c.  98. 

(d)  Preston  on  Abstracts,  vol.  ii.  65. 

(e)  Holt,  Ch.  J.,  in  Fisher  v.  Wigg,  1  Salk.  Rep.  391. 
(g)  1   Wils.  Rep.  165. 

(h)  Lord  Hardwicke,  in  Rigden  v.  Vallier,  2  Ves.  258.  3  Ath.  Rep.  731. 
Randall  v.  Phillipps,  3  Mason^s  Rep.  378. 

'^  The  x>olicy  of  the  American  law  is  opposed  to  survivorship.  In  many 
of  the  states  the  rule  of  survivorship  is  abolished  \>y  statute  except  in  the 
case  of  joint  trustees.  In  each  of  the  following  states  each  joint  tenant's 
share  descends,  and  is  chargeable  with  his  debts:  Pennsvlvania,  Purdon's 
Digest,  1872,  p.  815;  Texas^Rev.  Stat.  1879,  art.  1655;  Alabama,  Code  1876, 
sec.  2191;  Georgia,  Code  1882,  sec.  2300;  West  Virginia,  Rev.  Stat.  1878,  c. 
82,  sections  18,  19;  Maryland,  Rev.  Code,  1878,  art.  45,  sec.  3;  Delaware, 
Laws,  1^74,  c.  86.  sec.  1;  Iowa,  Rev.  Code,  1880,  sec.  1939;  Arkansas,  Dig, 
1874,  sec.  3590;  Illinois,  Rev.  Stat.  1883,  c.  76,  sec.  1;  New  Hampshire,  Gen. 
Stat.  1867,  c.  121,  sec.  14;  Maine,  Rev.  Stat.  1884,  c.  73.  sec.  7;  Rhode  Is- 
land, Pub.  Stat.  18^^,  c.  172,  sec.  1;  Michigan,  Gen.  Stat.  1882,  sections 
5560,  5561.  Kentucky,  Gen.  Stat.  1873,  p.  531;  Vermont,  Gen.  Stat.  1863. 
c.  64,  section  2;  New  York,  Rev.  Stat.  1863,  vol.  1,  676.  vol.  3,  p.  14,  sec- 
tion 44;  New  Jersey,  Rev.  Stat.  1877,  p.  167;  Tennessee,  Stat.  1871,  sec.  2010; 
California,  HittePs  Codes,  1876,  sec.  6380;  Mississippi,  Rev.  Code,  1880,  sec. 
1197. 
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for  it  would  operate  very  unjustly  in  such  cases  (a).  In  this 
country,  the  title  by  joint  tenancy  is  very  much  reduced  in  ex- 
tent, and  the  incident  of  survivorship  is  still  more  extensively 
destroyed,  except  where  it  is  proper  and  necessary,  as  in  the  case 
of  titles  held  by  trustees. 

In  New  York,  as  early  as  1786,  estates  in  joint  tenancy  were 
abolished,  except  in  executors,  and  other  trustees,  unless  the 
estate  was  expressly  declared,  in  the  deed  or  will  creating  it,  to 
pass  in  joint  tenancy.^  The  New  York  Revised  Statutes  (b)  have 
re-enacted  the  provision,  and  with  the  further  declaration,  that 
every  estate,  vested  in  executors  or  trustees,  as  such,  shall  beheld 
in  joint  tenancy.  The  doctrine  of  survivorship  incident  to  joint 
tenancy;  (excepting,  I  presume,  estates  held  in  trust,) 
[  *362  ]  is  *  abolished,  in  the  States  of  Connecticut,  Pennsyl- 
vania (c),  Virginia,  Kentucky,  Indiana,  Missouri,  Ten- 
nessee, North  and  South  Carolina,  and  Alabama.  In  the  States 
of  Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  Ver- 
mont, New  Jerse}^,  Michigan,  Illinois,  and  Delaware,  joint  ten- 
ancy is  placed  under  the  same  restrictions  as  in  New  York;  and 
it  cannot  be  created  but  by  express  words;  and,  when  lawfully 
created,  it  is  presumed  that  the  common  law  incidents  belonging 
to  that  tenancy  follow.  The  English  law  of  joint  tenancy  does 
not  exist  at  all  in  Ohio  and  Louisiana,  and  it  exists  in  full  force 
in  Georgia,  Mississippi,  and  Maryland  (d). 

The  destruction  of  joint  tenancies,  to  the  extent  which  has 
been  stated,  does  not  apply  to  conveyances  to  husband  and  wife, 
which,  in  legal  construction,  by  reason  of  the  unity  of  husband 

(a)  Lake  v.  Craddock,  3  P.  Wm.  158. 
(6)  Vol.  i.  727,  sec.  44. 

(c)  The  act  of  Pennsylvania,  of  31st  March,  1812,  expressly  excepts  trust 
estates.     Tlie  act  of  Georgia,  of  17th  December,  1828,  has  no  exception. 

(d)  Griffith's  Iaiw  Register,  h.  t.  TerHtorial  Act  of  Michigan,  March  2d, 
1821.  Revised  Laws  of  Illinois,  edit.  1833,  p.  130.  Sergeants.  St^inherger, 
2  Ohio  Rep.  305.  Massachusetts  Statute,  of  1785,  c.  62.  Mass.  Revised  Statutes, 
1835,  part.  2,  tit.  1,  c.  59,  sec.  10,  11.  In  tlie  Plymouth  colony,  in  1G43,  it 
was  enacted  by  the  general  court,  that  survivoi-sliip  should  not  api^ly  to 
joint  tenants,  but  the  heirs  of  the  joint  tenant  dying  should  take  his  pro- 
portion of  the  estate.  Bailie's  Historical  Memoir,  vol.  ii.  111.  Pli/mouth 
Colony  Laws,  edit.  183G,  p.  75.  Tliis  is  probably  the  earliest  legislative  in- 
terference on  record  with  the  doctrine  of  survivorship. 

'In  Massachusetts,  by  statute,  a  conveyance  to  husband  and  wifo  does 
not  create  a  joint  tenancy,  unless  it  is  expressed  to  be  lo  tin*  grantees  or 
devisees  jointly,  or  as  joint  tenants,  or  in  joint  tenancy,  or  to  tlicm  and  the 
survivors  of  them.  Stat.  1885,  c.  237.  See,  also,  Jones  v.  Crane,  16  Gray, 
308;  Webster  v.  Vandeventer,  6  Gniy,  428. 
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and  wife,  are  not  strictly  joint  tenancies,  but  conveyances  to  one 
person.  They  cannot  take  by  moieties,  but  they  are  both  seised 
of  the  entirety,  and  the  survivor  takes  the  whole;  and,  during 
their  joint  lives,  neither  of  them  can  alien  so  as  to  bind  the 
other  (a).  If  the  husband  be  attainted,  his  attainder  does  not 
affect  the  right  of  the  wife,  if  she  survive  him  (6);  nor 
is  such  an  estate,  so  held  *by  the  husband  and  wife,  ef-  [  *  363  ] 
fected  by  tho  statutes  of  partition  (c).  If  an  estate  be 
conveyed  expressly  in  joint  tenancy,  to  a  husband  and  wife,  and 
to  a  stranger,  the  latter  takes  a  moiety,  and  the  husband  and  wife, 
as  one  person,  the  other  moiety  (d).  But  if  the  husband  and 
wife  had  been  seised  of  the  lands  as  joint  tenants  before  their 
marriage,  they  would  continue  joint  tenants  afterwards,  as  to  that 
land,  and  the  consequences  of  joint  tenancy,  such  as  s^verance, 
partition,  and  the  jus  accrescendij  would  apply  (e).  It  is  said, 
however,  to  be  now  understood,  that  husband  and  wife  may,  by  ex- 
press words,  be  made  tenants  in  common  by  a.  gift  to  them  during 
coverture  (g). 

Joint  tenancy  may  be  destroyed  by  destroying  any  of  its  con- 
stituent unities  except  that  of  time.*  If  A.  and  B.  be  joint  ten- 
ants, and  A.  conveys  his  joint  interest,  being  his  moiety  of  the  es- 
tate, toC,  the  joint  tenancy  is  severed,  and  turned  into  a  tenancy 

(rt)  2  Blacks.  Com.  182.  Doe  v.  Parratt,  5  Term  Rep.  652.  Ross  v.  Garrison, 
1  Dana^s  Kentucky  Rep.  37.  Rogers  v.  Grider,  ibid.  243.  Taul  v.  Campbell, 
7  Yerger,  319.     See,  supra,  vol.  ii.  132. 

(6)  Co.  Liti.  187,  b. 

(c)  Thornton  v.  Thornton,  3  Randolph's  Rep.  179.  Mr.  Ram,  in  his  Out- 
line of  Tenure  and  Tenancy,  (p.  170 — 174,)  differs  from  all  the  great  property 
lawyers,  and  undertakes  to  establish,  by  able  and  subtle  arguments,  that 
husband  and  wife  are  joint  tenants;  for  their  tenancy  by  entireties  is  a 
species  of  joint  tenancy.  The}^  are  seised  per  tout,  but  not  per  my.  In  the 
former  sense  their  persons  are  several,  and  in  the  latter,  one  only.  They 
are  joint  tenants,  and  tenants  by  entireties,  because  each  is  seised  per  tout ; 
and  they  are  called  tenants  by  entireties  to  distinguish  them  from  the  joint 
tenants  seised  per  my  and  per  tout.  This  ingenious  writer  has  pushed  the 
subject  into  unprofitable  refinements. 

(d)  Litt... sec.  291.  Co.  Litt.  187,  b.  Lord  Kenyon,  5  Term  Rep.  654.  Shaw 
V.  Hearsey,  5  Mass.  Rep.  521.  Jackson  d.  Stevens,  \Q  Johns.  Rep.  110.  Thorn- 
ton ij.  Thornton,  3  Randolph's  Rep.  179.  Den  v.  Hardenburgb,  5  Halsted's 
Rep.  42.     See  vol.  ii.  lee.  28,  sec.  1. 

(e)  Co.  Litt.  187,  b.     Moody  v.  Moody,  Amb.  Rep.  649. 

ig)  Preston  on  Abstracts,  vol.  ii.  41.     Ibid,  on  Estates,  vol.  i.  132. 

*  Joint  tenants  differ  from  parceners  or  co-parceners  in  the  mode  in  which 
their  interest  is  created.  Joint  tenancy  must  commence  in  consequence  of  an 
alienation  inter  vivos  or  by  will.  All  joint  tenants  must  owe  their  estate  to 
the  same  title,  that  is,  the  feoffment  or  other  instrument  of  alienation  must 
operate  to  convey  a  co-extensive  interest,  at  the  same  time  to  all  the  joint 
tenants.     See  2  Blks.  Com.  180. 
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in  common,  as  between  B.  and  C,  for  they  hold  nnder  different 
conveyances.  So,  if  A.,  B.,  and  C,  were  joint  tenants,  and  A. 
conveyed  his  joint  interest  to  D.,  the  latter  would  be  a  tenant  in 
common  of  on6-third,  and  B.  and  C.  continue  joint  ten- 
[*364]  ants  of  the  other  *two-thirds  (a).  The  same  conse- 
quence would  follow,  if  one  of  three  joint  tenants  was 
to  release  his  share  to  one  of  his  companions;  there  would  be  a 
tenancy  in  common  as  to  that  share,  and  the  jointure  wouli  con- 
tinue as  to  the  other  two  parts  (6).  The  proper  conveyance  be- 
tween joint  tenants  is  a  release;  and  each  has  the  power  of  alien- 
ation over  his  aliquot  share,  and  of  charging  it  with  his  individ- 
ual debts  (c).  Joint  tenants  may  also  sever  the  tenancy  volun- 
tarily by  deed,  or  they  may  compel  a  partition  by  writ  of  parti- 
tion, or  by  bill  in  equity.  It  is  to  be  presumed,  that  the  English 
statutes  of  31  and  32  Hen.  VIIL,  have  been  generally  re-enacted 
or  adopted  in  this  country,  and,  probably,  with  increased  facili- 
ties  for  partition.  They  were  re-enacted  in  New  Jersey,  in  1797, 
and  in  Virginia  in  their  revised  code  (d),  and  in  New  York,  the 
6th  February,  1 788 ;  and  the  New  York  Revised  Statutes  (e)  have 
made  further  and  more  specific  and  detailed  provisions  for  the 
partition  of  lands,  held  either  in  joint  tenancy,  or  in  common, 
and  when  one  or  more  of  the  parties  shall  have  estates  of  inherit- 
ance, or  for  life  or  lives,  or  for  years;  and  they  have  given  equal 
jurisdiction  over  the  subject  to  the  courts  of  law,  and  of  equity. 
The  proceeding  is  commenced  at  law  by  partition,  and  in  chan- 
cery by  petition  or  bill  (g).  In  Massachusetts  and  Maine,  the 
writ  of  partition  at  the  common  law  is  not  only  given,  but  parti- 
tion may  be  effected  by  petition  without  writ  (h).^ 

(a)  Litt.  sec.  292,  294. 

(6)  Litt.  sec.  304.  A  sole  demise  of  one  joint  tenant  in  ejectment,  severs 
the  joint  tenancy,  and  entitles  the  lessor  to  a  recovery  for  his  projMjrtion. 
Bowyer  v.  Judge,  11  EasVs  Rep.  288. 

(c)  Remington  v.  Cady,  10  Conn.  Rep.  44. 

(d)  Vol.  i.  c.  98. 

(e)  Vol.  ii.  315—332. 

{g)  Under  the  New  York  statute,  the  proceeding  in  partition  cannot  be 
instituted  but  by  a  party  who  has  an  estate  entitling  him  to  immediate 
possession.  Hrownoll  v.  Brownell,  19  Wendell,  3(>7.  The  wife  must  be  made 
a  party  to  bind  her  interest.     Co.  IJtt.  71,  a.     Allinant  on  Part.  VA. 

(h)  Mnssey  ?;.  Samborn,  15  Mohh.  Rep.  155,     Cook  v.   Allen,  2  ibid.  462. 

*  An  illustration  of  the  effect  of  a  partition  is,  that  if  there  are  two  joint- 
tenants  for  life,  and  partition  be  made  between  them,  the  revisioner,  in- 
stead of  having  to  wait  until  the  death  of  both  before  entering  upon  any 
part  of  the  estate,  may  enter  and  po.sisosshimself  of  either  immediately  upon 
his  decease,  and  will  hold  that  in  severalty.      2  Flint.  Keal  Property,  334. 
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The  jurisdiction  of  chancery  in  awarding  partition  is  well  es- 
tablished, in  England,  by  a  long  series  of  decisions;  and  it  has 
been  found,  by  experience,  to  be  a  jurisdiction  of  great  public 
convenience  (a).  But  a  court  of  equity  does  not  interfere  unless 
the  title  be  clear,  and  never  where  the  title  is  denied,  or 
suspicious,  until  the  party  seeking  a  partition  *has  had  [  *  365  ] 
an  opportunity  to  try  his  title  at  law  (b).  The  same 
principle  has  been  acted  upon  in  the  courts  of  equity  in  this 


Act  of  Maine,  1821.  The  petition  in  Massachusetts  may  he  addressed  to  the 
court  of  common  pleas,  or  the  supreme  judicial  court.  The  prob.ite  court 
may  also  award  partition  as  between  heirs  and  devisees.  The  course  of  pro- 
ceeding on  petition  is  njinately  detailed.  That  mode  cannot  be  maintained 
by  one  who  has  only  a  remainder  or  reversion,  nor  can  a  tenant  for  any  term 
under  thirty  years,  maintain  the  petition  against  a  tenant  of  the  freehold. 
After  the  return  of  the  comnjissioners  who  make  partition  is  confirmed,  the 
judgment  is  that  the  partition  be  eifectual  forever,  and  mortgages  and  other 
liens  as  against  part  owners  fasten  on  their  assigned  shares.  Ifass.  lievised 
SfafuteK,  1835,  part  3,  tit.  3,  c.  103.  In  Ohio,  Illinois,  and  Georgia,  and 
probably  in  most  of  the  other  states,  partition  of  lands  in  joint  tenancy, 
tenancy  in  common,  or  coparcenary,  may  be  effected  by  petition  to  the  courts 
of  law.  Sfaiutes  of  Ohio,  1831,  p.  254.  Eccised  Laics  of  Illinois,  1833. 
Pnnce\^  Dif/cst  of  the  Statutes  of  Georgia,  edit.  1837,  p.  541.  In  Indiana, 
courts  of  law  and  equity  have  concurrent  jurisdiction  in  partition.  Statute, 
1831.  This  is  probably  the  case  in  all  the  states  where  courts  of  equity  are 
established.  A  very  easy  mode  of  partition,  by  petition  to  the  circuit  court, 
is  provided  in  Missouri.  Rexised  Statutes,  1835.  New  Jersey,  in  1797,  em- 
bodied the  substance  of  the  English  statutes  of  31  and  32  Hen.  VIII.  It  was 
the  ancient  doctrine  under  the  statutes  of  Hen.  VIII.,  that  no  persons  could 
be  made  parties  to  a-  writ  of  partition,  or  be  affected  by  it.  but  such  as  were 
entitled  to  the  present  possession  of  their  shares  in  severalty ;  they  must  be 
joint  tenants  and  tenants  in  common  in  their  own  or  their  wives  right,  or 
tenants  for  life  and  years.  This  is  still  the  law  in  New  Jersey.  Stevens  v. 
Euders,  1  Green.  271.  But  the  statute  provisions  in  some  parts  of  this  coun- 
try make  the  operation  of  the  partition  more  extensive.  By  the  New  York 
statute,  {Neio  York  Revised  Statutes,  vol.  ii.  318,  319,  322,  sec.  5,  6,  15,  35,) 
tenants  by  the  curtesy,  tenants  in  dower,  if  the  dower  has  not  been  ad- 
measured, and  persons  entitled  to  the  reversion  or  remainder,  after  the 
termination  of  any  particular  estate,  and  every  person,  who,  by  any  con- 
tingency contained  in  any  devise,  grant,  or  otherwise,  may  be  entitled  to 
any  beneficial  interest  therein,  whether  in  possession  or  otherwise,  may  be 
made  parties  to  the  partition.  In  Maine,  the  owner  of  an  equity  of  redemp- 
tion in  possession,  and  one  interested  in  the  estate,  and  having  a  right  of 
entry,  though  out  of  possession,  may  have  a  writ  of  partition.  Call  r.  Bar- 
ker, 3  Fairfield,  320.  So,  in  the  bill  reported  by  the  revisers  of  the  Penusyl- 
vania  Code,  in  January.  1835,  every  remainder-man  or  reversioner  may  be 
made  a  co-defendant  with  the  tenant  of  the  particular  estate.  The  statute 
provisions  on  the  subject  in  this  country,  are  distinguished  for  the  extent 
and  minuteness  of  their  regulation. 

(a)   FTarg.  note  23,  to  Co.  Litf.  lib.  3.     Calmady  v.  Calmady,  2  Ves.  jr.  570. 
Agar  V.  Fairfax,  17  Ves.  533.     Baring  v.  Nash,  1  Ves.  &  Beame,  551. 

(6)  Bishop  of  Ely  v.  Kenrick,  Bunb.  Rep.  322.     Cartwright  v.  Pultney,  2 
Atk.  Rep.  380.     Bliman  v.  Brown,  2  Vern.  Rep.  232. 
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country  (a).  The  New  York  Revised  Statutes  (6)  have  pre- 
scribed to  the  courts  of  law  and  the  court  of  chancery,  in  respect 
to  partition,  that  whenever  there  shall  be  a  denial  of  co-tenancy, 
an  issue  shall  be  formed,  and  submitted  to  a  jury  to  try  the  fact; 
and  the  respective  rights  of  the  parties  are  to  be  ascertained  and 
settled  before  partition  be  made,  or  a  sale  directed.^ 

A  final  judgment  or  decree,  upon  partition  at  law,  under  the 
New  York  Revised  Statutes,  binds  all  parties  named  in  the  pro- 
ceedings, and  having,  at  the  time,  any  interest  in  the  premises 
divided,  as  owners  in  fee,  or  as  tenants  for  years;  or  as  entitled 
to  the  reversion,  remainder,  or  inheritance,  after  the  termina- 
tion of  any  particular  estate;  or  as  having  a  contingent  interest 
therein,  or  an  interest  in  any  undivided  share  of  the  premises,  as 
tenants  for  years,  for  life,  by  the  curtesy,  or  in  dower  (c).  But 
the  judgment  does  not  affect  persons  having  claims  as  tenants  in 
dower,  by  the  curtesy,  or  for  life,  in  the  whole  of  the  premises 
subject  to  the  partition  (d).     It  is  likewise  provided,  in  respect 

(a)  Wilkin  v.  Wilkin,  1  Johns.  Ch.  Rep.  111.  Phelps  v.  Green,  3  ibid.  302. 
4  Randolph's  Rep.  493.  Martin  v.  Smith,  State  Eq.  Rep.  8.  C.  106.  In  pro- 
ceedings by  petition  for  a  partition  of  lands  held  in  common,  the  application 
must  show  a  seisin  and  actual  possession.  A  disseisin,  or  an  adverse  posses- 
sion, destroys  the  common  possession,  and  bars  a  suit  for  a  partition,  so  long 
as  the  ouster  continues.     Clapp  v.  Bromagham,  9  Coioen's  Rep.  530. 

(6)  Vol.  ii.  320,  sec.  18.     Ibid.  329,  sec.  79. 

(c)  A  judgment  in  partition  establishes  the  title  and  concludes  the  parties. 
Clapp  V.  Bromagham,  9  Cowen,  569.  Mills  v.  Witherin^on,  2  Dev.  &  Battle, 
434. 

{d)  New  York  Revised  Statutes,  vol.  ii.  322,  sec.  35,  36.  Ibid.  330,  sec.  84. 
In  cases  of  actual  partition,  and  the  husband  be  alive,  the  wife  need  not  be 
a  party  to  the  suit  in  partition,  and  her  inchoate  right  of  dower  will  attach 
upon  that  part  of  the  ])remises  which  shall  be  set  off  to  him  in  severalty. 
Her  right  of  dower  cannot  in  any  case  be  barred  by  a  decree  in  a  partition 
suit  to  which  she  was  not  a  party,  but  if  she  be  a  party,  the  dower  may  be 
assigned  to  her  in  severalty,  and  if  a  sale  of  the.  premises  be  decreed,  it 
would  seem  to  be  the  opinion  of  Chancellor  Walworth,  that  her  contingent 
right  of  dower  would  l)e  barred  by  the  sale,  and  the  purchaser  will  obtain  a 
perfect  title  discharged  of  the  claim  of  dower.  Wilkinson  ??.  Parish.  3  Paige, 
653.  I  presume,  however,  that  in  such  a  case  some  provision  would  be  made 
out  of  the  proceeds  of  the  sale  for  the  eventual  consummation  of  her  dower. 
If  her  contingent  right  of  dower  be  thus  barred  by  a  sale  without  her  con- 
sent, it  must  arise  from  the  operation  of  the  proceedings  in  partition  as 
authorized  by  the  New  York  Revised  Statutes^  vol.  ii.  318,  sec.  5,  6.  Ibid. 
323,  sec.  38,  39.  Ibid.  325,  326,  sec.  50—54.  In  Jackson  v.  Edwards,  7 
Paige,  386,  it  was  held  that  in  proceeding  in  partition,  the  wife's  inchoate 
right  of  dower,  whether  she  be  an  infant  or  adult,  in  the  undivided  share  of 
her  iiusband,  would  (she  being  a  party  to  the  i)n)ceeding)  be  devested  by  a 
sale  under  a  judgment  or  decree,  so  as  to  protect  the  purchaser  under  the 

*  The  right  of  having  partition  made  in  some  form  or  other,  is  incident  to 
an  ownership  in  joint-tenancv  as  well  as  to  estates  in  common.  Coleman  r. 
Coleman,  19  Pa.  St.  100;  Hovt  v.  Kimbull,  49  N.  H.  322;  Ledbetter  v.  Gash, 
8  Iredell,  462;  Higginbottom  v.  Short,  25  Miss.  160. 
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to  the  exercise  of  equity  jurisdiction,  in  the  case  of  partition,  that 
if  it  should  appear  that  equal  partition  cannot  be  made  without 
prejudice  to  the  rights  and  interests  of  some  of  the  parties, 
the  court  may  decree  compensation  to  be  made  by  one 
party  to  the  other,  for  equality  of  partition,  *accordiiig  [  *366  ] 
to  the  equity  of  the  case  (a)/  This  is  the  rule  in  equity, 
independent  of  any  statute  provision,  when  owelty  of  partition 
cannot  otherwise  be  made  (6). 

IT.  An  estate  in  coparcenary  always  arises  from  descent.  At 
common  law,  it  took  place  when  a  man  died  seised  of  an  estate  of 
inheritance,  and  left  no  male  issue,  but  two  or  more  daughters,  or 
other  female  representatives  in  a  remoter  degree.  In  this  case, 
they  all  inherited  equally  as  co-heirs  in  the  same  degree,  or  in 
unequal  proportions,  as  co-heirs  in  different  degrees  (c).  They 
have  distinct  estates,  with  a  right  to  the  possession  in  common, 
and  each  has  a  power  of  alienation  over  her  particular  share. 
Coparceners,  in  like  manner  as  joint  tenants,  may  release  to  each 
other,  and  if  one  of  them  conveys  to  a  third  person  the  alienee 
and  the  other  coparceners,  will  be  tenants  in  common,  though 
the  remaining  coparceners,  as  between  themselves,  will  continue 
to  hold  in  coparcenary  (d). 

Coparceners  resemble  joint  tenants  in  having  the  same  unities 
of  title,  interest,  and  possesssion  (e).     The  seisin  of  one  copar- 

sale.  All  future  estates,  vested  or  contingent,  may  be  sold  under  a  judg- 
ment or  decree  in  partition,  and  the  court  will  ascertain  and  protect  the 
value  of  the  dower  or  other  future  and  contingent  estates  thus  affected  by 
the  judgment  or  decree,  and  to  be  deducted  from  the  proceeds  of  the  sales. 
And  if  some  of  the  tenants  have  made  improvements  on  the  common  lands, 
they  are  entitled  to  their  full  shares  of  the  land  as  it  would  be  estimated 
without  them.  If  practicable  the  shares  allotted  to  them  should  include 
their  improvements,  and  if  not,  and  the  improvements  in  whole  or  in  part 
are  allotted  to  others,  allowance  ought  to  be  made  for  them.  Bovar  v. 
Archers,  7  Dana^s  Ken.  Rep.  177. 

(rt)  New  York  Eevised  Statutes,  vol.  ii.  330,  sec.  83. 

(6)  Clarendon  v.  Hornby,  1  P.  Wm.  446.  In  Pennsylvania,  on  partition 
of  an  intestate's  estate  under  a  decree  of  the  orphan's  court,  the  eldest  sou 
and  his  alienee  are  entitled  to  the  first  choice  of  the  estate  at  the  valuation 
when  it  cannot  be  advantageously  divided  among  the  heirs.  A  right  of 
choice  is  given  to  the  sons  successively  and  their  lineal  descendants  by  stat- 
ute of  183:1     Ragan's  Estate,  7  Watts,  438. 

(e)  Litt.  sec.  24l,  242. 

.{d)  Preston  on  Estates,  vol.  i.  138. 

(e)  Parceners  have  the  same  remedy  in  equity  lor  an  account  as  against 
each  other  for  their  share  of  rents  and  profits,  as  joint  tenants  and  tenants  in 

^  Partition  may  be  had  in  chancery  in  several  of  the  states,  in  most  of 
which  there  are  modes  provided  by  statute  for  causing  partition  to  be  made. 
Whitten  v.  Whitten,  36  N.  H.  326;  Adam  v.  Ames  Iron  Co.,  24  Conn.  230; 
Spitts  V.  Wells,  18  Mo.  468;  Patton  v.  Wagner  19  Ark.  233. 
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cener  is  generally  the  seisin  of  the  others;  and  the  possession  of 
one  is  the  possession  of  all,  except  in  cases  of  actual  ouster.  But 
they  differ  from  joint  tenants  in  other  respects  in  a  most  material 
degree.  They  are  said  to  be  seised  like  joint  tenants  per  my  et 
per  tout;  and  yet  each  parcener  has  a  devisable  interest;  and  the 
doctrine  of  survivorship  does  not  apply  to  them.  The  shares  of 
the  partners  descend  severally  to  their  respective  heirs.  They 
may  sever  their  possession,  and  dissolve  the  estate  in  coparcen- 
ary, by  consent,  or  by  writ  of  partition  at  common  law.  The 
common  law  learning  of  partition,  in  respect  to  parceners,  is  dis- 
played at  large  by  Lord  Coke  (a).  He  calls  it  a  "cun- 
[  *367  ]  niug  learning;"  and  it  is  replete  with  *  subtle  distinc 
tions,  and  antiquated  erudition.  The  statute  of  8  and 
9  Westm.  3,  c.  31,  prescribed  an  easier  method  of  carrying  on  the 
proceedings  on  a  writ  of  partition  than  that  which  was  used  at 
common  law;  and  this,  or  a  still  simpler  method,  without  the  ex- 
pense of  a  writ  of  partition,  has  been  generally  adopted  in  this 
country.  By  the  New  York  Revised  Statutes  (6),  persons  who 
take  by  descent  under  the  statute,  if  there  be  more  than  one  per- 
son entitled,  take  as  tenants  in  cotumon,  in  proportion  to  their  re- 
spective rights;  and  it  is  only  in  very  remote  cases,  which  can 
scarcely  ever  arise,  that  the  rules  of  the  common  law  doctrine  of 
descent  can  apply.  As  estates  descend  in  every  state  to  all  the 
children  equally,  there  is  no  substantial  difference  left  between 
coparceners  and  tenants  in  common.  The  title  inherited  by  more 
persons  than  one,  is,  in  some  of  the  states,  expressly  declared  to 
be  tenancy  in  common,  as  in  New  York  and  New  Jersey;  and 
where  it  is  not  so  declared  the  effect  is  the  same;  and  the  techni- 
cal distinction  between  coparcenary  and  estates  in  common,  may 
be  considered  as  essentially  extinguished  in  the  United  States  (c).* 

common,  though  they  are  not  mentioned  in  the  statute  of  3  and  4  Anne. 
This  results  from  the  equity  cases  prior  to  the  statute,  and  the  manifest  loa- 
Bon  of  the  thing.  1  Eq.  Cas.  Abr.  tit.  Account,  A.  1,  not€.  Drury  r.  Dri^ry, 
1  Eep.  in  Chan.  26.     O'Bannon  v.  Roberts,  2  Dana's  Ken.  Rep.  54. 

(a)  Co.  Lilt.  tit.  Parceners,  163—175.  (6)  Vol.  i.  753,  sec.  17. 

(c)  In  Virginia  the  statute  of  descents  calls  all  the  heirs,  male  as  well  as 
female,  parceners. 

*  One  parcener  might  convey  his  share  to  a  third  person,  who  would  be- 
come a  tenant  in  common  with  the  other  parceners  as  to  such  share.  But 
to  do  this  a  deed  of  feoffment  or  grant  with  words  of  inheritance,  was  requi- 
site in  order  to  convey  a  fee.  By  a  deed  of  release,  one  parcener  miglit  con- 
vey to  his  coparcener,  and  a  fee  might  be  created  without  words  of  inher- 
itance, since  he  already  had  a  seisin  in  fee  of  the  estate  by  descent.  Wat- 
kins  on  Conveyancing,  145;   Rector  v.  Waugh,  17  Mo.  13. 
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III.  Tenants  in  common  are  persons  who  hold  by  unity  of  pos- 
session; and  they  may  hold  by  several  and  distinct  titles,  or  by  title 
derived  at  the  same  time,  by  the  same  deed  or  descent.  In  this 
respect  the  American  law  differs  from  the  English  common  law. 
This  tenancy,  according  to  the  common  law,  is  created  by  deed 
or  will,  or  by  change  of  title  from  joint  tenancy  or  coparcenary, 
or  it  arises  in  many  cases  by  construction  of  law  (a).  In  this 
country,  it  may  be  created  by  descent,  as  well  as  by  deed  or  will ; 
and  whether  the  estate  be  created  by  act  of  the  party,  or  by  des- 
cent, in  either  case  tenants  in  common  are  deemed  to 
*  have  several  and  distinct  freeholds;  for  that  circum-  [  *368  ] 
stance  is  a  leading  characteristic  of  tenancy  in  common. 
Each  tenant  is  considered  to  be  solely  or  severally  seised  of  his 
share.  As  estates  in  joint  tenancy  are  so  much  discouraged  by 
the  statute  laws  of  this  country,  and  the  doctrine  of  survivorship 
in  so  many  of  the  states,  exploded,  even  where  joint  tenancy, 
with  its  other  unimportant  incidents,  may  continue  to  exist,  the 
many  questions  in  the  books  arising  upon  the  construction  of  the 
words  of  a  deed  or  will,  operating  to  create  the  one  or  the  other 
tenancy,  becomes  comparatively  unimportant. 

The  conveyance  of  the  undivided  share  of  an  estate  in  common, 
is  made  in  like  manner  as  if  the  tenant  in  common  was  seised  of 
the  entirety  (6).  But  one  joint  tenant,  or  tenant  in  common, 
cannot  convey  a  distinct  portion  of  the  estate  by  metes  and 
bounds,  so  as  to  prejudice  his  co-tenants  or  their  asssignees,  even 
though  it  may  bind  him  by  way  of  estoppel.  As  against  the  co- 
tenants,  such  a  deed  is  inoperative  and  void  (c).  If  tenants  in 
common  join  in  a  lease,  it  is,  in  judgment  of  law,  the  distinct 
lease  of  each  of  them;  for  they  are  separately  seised,  and  there 
is  no  privity  of  estate  between  them.     They  may  enfeoff  or  con- 

(a)  LiU.  sec.  292,  294,  298,  302.  2  Blacks.  Com.  192.  Preston  on  Abstracts, 
vol.  ii.  75,  7U. 

{&)  Preston  on  Abstracts,  vol.  ii.  277. 

(c)  Bartlett  v.  Harlow,  12  Mass.  Rep.  348.  Mitchell  v.  Hazen,  4  Conn,  Rep. 
495.  Grieswold  v.  Johnson,  5  ihid.  363.  Jewett  v.  Stockton,  3  Verger's  Rep. 
492.  In  Lessee  of  White  v.  Sayre,  {2  Ohio  Rep.  110,)  the  majority  of  the 
court  held,  that  a  tenant  in  common  could  lawfully  convey  apart  of  his  un- 
divided estate  by  specific  bounds;  but  it  was  admitted  that  the  point  was 
attended  with  considerable  difficulty,  by  reason  of  the  injurious  consequences 
of  such  a  sale  to  the  co-tenant;  and  Judge  Burnet,  who  dissented,  went  at 
large  into  the  question.  So,  again,  in  E.  Prentiss'  case,  7  Ohio  Rep.  part  2, 
p.  129,  the  law  was  considered  to  be  settled  in  Ohio,  that  a  tenant  in  com- 
mon could  convey  a  part  of  his  undivided  interest  in  the  whole  land,  or  his 
whole  undivided  interest  in  a  part  ot  the  laud. 
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vey  to  each  other,  the  same  as  if  they  dealt  with  a  stranger  (a). 
They  are  deemed  to  be  seised  per  my^  but  not  per  tout;  and,  con- 
sequently, they  must  sue  separately  in  actions  that  savour  of  the 
realty.'"*  But  they  join  in  actions  relating  to  some  en- 
[  *  369]  tire  and  indivisible  thing,  and  in  actions  of  trespass  *  re- 
lating to  the  possession,  and  in  debt  for  rent,  though 
not  in  an  avowry  for  rent  (6).  The  ancient  law  raised  this 
very  artificial  distinction,  that  tenants  in  common  might  de- 
liver seisin  to  each  other,  but  they  could  not  convey  to  each 
other  by  release.  A  joint  tenant  could  not  enfeoff  his  com- 
panion, because  they  were  both  actually  seised,  but  for  that 
very  reason  they  might  release  to  each  other;  whereas,  on  the 
other  hand,  tenants  in  common  might  enfeoff  each  other,  but 
they  could  not  release  to  each  other,  because  they  wei^  not  jointly 
seised  (c)?^  Nothing  contributes  more  to  perplex  and  obscure 
the  law  of  real  property,  then  such  idle  and  unprofitable  refine- 
ments. 

The  incidents  to  an  estate  in  common  are  similar  to  those  ap- 
plicable to  joint  estates.  The  owners  can  compel  each  other, 
by  the  like  process  of  law,  to  a  partition,  and  they  are  liable  to 
each  other  for  waste,  and  they  are  bound  to  account  to  each  other 
for  a  due  share  of  the  profits  of  the  estate  in  common  (d).     The 

(a)  Bro  tit.  Feofmcnt,  pi.  45.     Heatherley  v.  Weston,  2  Mils.  Rep.  232. 

{h)Litt.  sec.  :ni,  314.  Co.  Litt.  ibid.  Rehoboth  v.  Hunt,  1  Pick.  Rep.  224. 
Decker  v.  Livingston,  15  Johns.  Rep.  479. 

(c)  Bro.  tit.  Feoffment,  pi.  45.     Butler^ s  note,  80,  to  Co.  Litt.  193,  a. 

{(l)  The  action  of  waste  was  given  as  between  joint  tenants  and  tenants  in 
common,  by  the  Statute  of  West,  2,  c.  22,  and  this  is  the  statute  law  in  New 
York,  {Ne\e  York  Revised  Statutes,  vol.  ii.  334,)  and  is  doubtless  either  the 
statute  or  the  received  common  law  in  every  part  of  the  United  States.  A 
court  of  equity  will  likewise  interfere  by  injunction,  to  prevent  destructive 
or  malicious  waste  by  either  party.  Twort  v.  Twort,  16  Vesey,  128.  As  a 
general  rule,  one  co-tenant  is  not  responsible  to  another  for  permissive  waste, 
except  in  the  special  cases  of  contribution  for  repairs.  But  if  one  tenant  in 
common  suffers  the  common  property  to  he  destroyed  by  his  negligence,  he 
is  answerable  to  his  co-tenants  for  their  proportions  of  the  loss.  Chelsey  r. 
Thompson,  3  N.  H.  Rep.  9.  Tenants  in.  common  may  make  partition  by 
parol,  if  accompanied  with  livery  of  seisin.     Anders  r.  Anders,  2  Dev.  N.  C. 

^  The  possession  of  one  of  the  tenants  in  common  is  held  to  be  the  posses- 
sion of  all.  Thornton  v.  York  Bank,  45  Me.  158;  McKinley  r.  Petere.  Ill 
Pa.  St.  283;  Story  v.  Saunders,  8  Hump.  663:  Poage  r.  Chinn,  4  Dana,  50. 

'**  Although  a  tenant  in  common  may  convey  any  aliquot  portion  of  his 
share,  yet  he  may  not  convey  his  share  in  any  particular  part  of  the  estate  so 
held  by  metes  and  Ijounds  ifobjectc<l  toby  his  co-tenants,  although  it  might 
be  valid  as  against  himself  and  all  persons  claiming  under  him.  Marks  v. 
Sewell,  120  Mass.  174.  See,  also,  McKey  Welch,  22  Texas,  .390;  Primm  v. 
Walker,  38  Mo.  97;  Whitton  v.  Whitton,  38  N.  H.  127;  Duncan  t-.  Sylvester, 
24  Me.  482. 
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mere  occupation  of  the  premises  by  one  joint  tenant,  or  tenant  in 
common,  would  not,  of  itself,  at  common  law,  have  entitled  his 
CO  tenant  to  call  him  to  an  account.  He  must  have  stood  in  the 
light  of  a  bailiff  or  receiver,  in  order  to  be  rendered  responsible  (a). 
But  the  statute  of  4  Anne,  c.  16,  rendered  joint  tenants,  and 
tenants  in  common,  liable  in  account  as  bailiffs  for  receiving  more 
than  their  just  share;  and  this  provision  was  re-enacted  in  New 
York  in  1788,  and  is  now  incorporated  into  the  revised  statutes  (6). 
It  is  to  be  presumed,  from  the  reasonableness  of  the  provision, 
that  it  has  been  introduced,  in  substance,  into  the  general  law  of 
this  country  (c). 

*  The  possession  of  one  tenant  in  common,  is  the  pos-  [  *  370  ] 
session  of  the  others,  and  the  taking  of  the  whole  profits 
by  one,  does  not  amount  to  an  ouster  of  his  companions.  But 
if  one  actually  ousts  the  other,  or  affords,  by  his  acts,  sufficient 
ground  for  a  jury  to  presume  an  ouster,  the  one  that  is  ousted 
will  be  driven  to  his  action  of  ejectment  (d).  So,  one  tenant  in 
common  cannot  bring  an  action  of  trespass  against  another  for 
entry  upon,  and  enjoyment  of,  the  common  property,  nor  sue  him 
to  recover  the  documents  relative  to  the  joint  estate.  If,  how- 
ever, one  tenant  occupies  a  particular  part  of  the  premises  by 
agreement,  and  his  co-tenant  disturbs  him  in  his  occupation,  he 
becomes  a  trespasser  (e). 

One  joint  tenant,  or  tenant  in  common,  can  compel  the  others 
to  unite  in  the  expense  of  necessary  reparations  to  a  house  or 
mill  belonging  to  them;  though  the  rule  is  limited  to  those  parts 
of  common  property,  and  does  not  apply  in  the  case  of  fences 
enclosing  wood  or  arable  lands.  The  writ  de  reparatione  facienda 
lay,  at  common  law,  in  such  cases,  when  one  tenant  was  willing 
to  repair,  and  the  others  would  not  (gf).     In  Massachusetts,  it  is 

Rep.  532.  Jackson  r.  Harder,  4  Johns.  Rep.  202.  Folger  v.  Mitchell,  3  Pick. 
Rep.  399. 

(a)  Co.  Litt.  200,  b. 

(6)  Vol.  i.  750,  sec.  9. 

(c)  See  Jones  v.  flarraden,  9  Maf<s.  Rep.  544.  Brigham  v.  Eveleth,  ibid. 
538.     Revised  Statutes  of  Missouri,  1835,  p.  37.     Elmer^s  N.  J.  Digest,  4. 

id)  Co.  Lin.  199,  b.  Fairclaim  v.  Shackleton,  5  Burr.  Rep.  2604.  Doe  v. 
Prosser,  Cowp.  Rep.  217.     Peaceable  v.  Read,  1  EasVs  Rep.  568. 

(e)  Keay  v.  Goodwin,  16  3Iass.  Rep.  1.  Clowes  v.  Hawley,  12  Johns.  Rep. 
484.  So,  if  one  tenant  in  common  sells  trees  growing  on  the  land,  and  re- 
ceives payment,  he  may  be  sued  in  assumpsit  by  his  co-tenant.  Miller  v. 
Miller,  7  Pick.  Rep.  133. 

ig)  F.  N.  B.  127,  a.  Co.  Litt.  54,  b.  200  b.  Bowles'  case,  11  Co.  82.  b. 
Anderson  v.  Greble,  1  Ashmead,  136.     Carver  v.  Miller,  4  3fass.  Rep.  559.  It 
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doubted  whether  this  rule  applies  in  that  state  to  mills;  and  it  is, 
at  least,  so  far  equitably  modified  by  statute,  that  if  one  part 
owner  of  a  mill  repairs  against  the  consent  of  his  partners,  he 
must  look  to  the  profits  for  his  indemnity  (a).     To  sustain  the 

action,  there  must  be  a  request  to  join  in  the  repara- 
[  *  371  ]  tion,  and  a  refusal,  and  the  expenditures  must  *  have 

been  previously  made  (6)."  The  doctrine  of  contribu- 
tion, in  such  cases,  rest  on  the  principle,  that  where  parties  stand 
in  cequali  jure,  equality  of  burthen  becomes  equity.  But  the 
necessity  of  the  rule  does  not  press  with  the  like  overbearing 
force  that  it  does  in  many  other  cases  arising  out  of  the  law  of 
vicinage;  for  the  co-tenant  who  wishes  to  repair  beyond  the 
inclination  or  ability  of  his  companion,,  has  his  easy  and  prompt 


has  been  suggested  by  a  very  respectable  writer  on  this  subject,  that  one 
tenant  in  common  might,  in  an  action  of  assumpsit  for  money  laid  out  and 
expended,  sue  his  co-tenant  who  had  received  his  share  of  the  profits,  for 
his  share  of  expenditures  in  necessary  repairs  on  the  implied  contract  to  re- 
fund. Gibbons  on  the  Law  of  Dilapidations^  p.  101.  In  Loring  v.  Bacon,  4 
Mass.  Rep.  575,  the  question  was  learnedly  discussed,  whether  A.,  who 
owned  a  chamber  in  a  house,  and  repaired  the  roof,  could  not  compel  B., 
who  owned  the  cellar,  to  contribute,  and  the  court  held  that  he  could  not, 
as  the  parties  had  distinct  dwelling  houses. 

(a)  Carver  v.  Miller,  4  Mass.  Eep.  559.  By  the  3fassachusetts  Revised  Stat- 
utes, 1836,  p.  G82,  683,  the  greater  part  of  proprietors  in  interest  of  mills,  or 
dams,  which  need  reparation,  may  cause  the  same  to  be  done,  at  the  expense 
of  all,  in  proportion  to  their  respective  interests,  after  a  call,  on  due  notice, 
of  a  meeting  of  all  of  them.  Every  mortgagee  in  possession,  and  tenant  in 
tail,  of  any  part  of  a  mill,  are  deemed  proprietors,  and  the  guardian  may  re- 
present tlie  interest  of  his  ward,  and  the  husband  that  of  his  wife,  and  the 
apportionment  of  the  expense  as  between  tenant  and  reversioner  is  to  be  in 
a  ratio  to  the  value  of  their  respective  interests. 

(b)  Jackson,  J.,  in  Doane  v.  Badger,  12  Mass.  Rep.  70.  Mumford  v.  Brown, 
6  Co\oen's  Rep.  475.  And  if  the  mill  be  destroyed  by  the  negligence  of  one 
tenant  in  common,  the  others  may  have  their  indenmity  by  a  special  ac- 
tion on  the  ca.se.  Chesley  v.  Thompson,  ^  N  H.  Rep.  9.  In  Pennsylvania, 
the  commissioners  appointed  to  revise  the  civil  code,  made  provision  in  u 
bill  by  them  reported  in  January,  1835,  for  enforcing  contribution  in  speci- 
fied cases,  and  particularly  in  proceedings  for  the  purpose  of  repairing,  main- 
taining, or  preserving  any  common  property,  when  the  court  shall  be 
satisfied  of  the  necessity  thereof.  Contribution  rests  on  the  principle  that 
payment  by  A.  has  removed  a  common  burthen  from  him  and  B.,and  that  by 
the  payment  a  common  benefit  has  been  received.  Screven  v.  Joyner,  1  HilVs 
8.  a  Ch.  Rep.  260. 

"  In  New  York  it  has  been  held  that,  if  a  tenant  in  common  of  a  rever- 
sion, erect  buildings  on  the  premises,  he  had  no  claim  in  any  form  on  ac- 
count of  the  same  again.st  his  cotenant.     Scott  v.  Guernsey,  4S  N,  Y.  106, 

In  Pennsylvania,  one  tenant  may  recover  for  expenditures  which  are  neces- 
sary to  the  enjoyment  of  the  property;  he  cannot  for  improvements  nuide  by 
him  upon  the  same,  Dech's  Appeal,  57  Pa.  St.  472;  Beaty  v.  liordwell,  91 
Pa,  St.  438,  In  Maryland,  the  cpurt  disallowed  expenses  incurred  by  one 
co-tenant  for  improvements  made,  which  "  were  not  incurred  for  the  pre- 
servAtioD  of  the  property, "     Isreal  t;.  Isreal,  30  Md,  128, 
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remedy,  by  procuring  a  partition  or  sale  of  the  common  pro- 
perty (a). 

(a)  A  parish  may  take  down  their  church,  in  order  to  rebuild,  either  as  a 
matter  of  necessity  or  of  expediency.  In  the  former  case,  they  are  not 
bound  to  indemnify  the  pew-hokler  for  the  loss  of  his  pew;  but  in  the  lat- 
ter case  they  are.  Howard  v.  First  Parish  'in  N.  Bridge  water,  7  Pick.  Rep. 
138. 

The  rule  in  Louisiana  is,  that  joint  owners  must  contribute  ratably  to  use- 
ful expenses  incurred  on  the  property,  by  a  joint  owner  having  the  manage- 
ment of  it,  when  no  opposition  on  their  part  has  been  made  to  such  expenses. 
Percy  v.  Millaudon,  18  Martiii's  Louis.  Rep.  616.  One  tenant  in  common, 
before  partition,  cannot  purchase  in  an  outstanding  title  or  encumbrance  on 
the  joint  estate  for  his  exclusive  benefit,  and  use  it  against  his  co-tenant. 
The  purchase  enures  in  equity  to  the  common  benefit,  and  the  purchaser  is 
entitled  to  contribution.  The  principle  rests  on  the  privity  between  the 
parties,  and  the  fidelity  and  good  faith  which  the  connection  implies.  Van 
Home  V.  Fonda,  5  Johns.  Ch.  Rep.  407.  Lee  &  Graham  v.  Fox,  6  Danci's 
Ken.  Rep.  176.  Sneed  v.  Atherton,  ibid.  278,  281.  The  case  of  Venable  v. 
Beauchamp,  3  ibid.  325,  328,  adopts  and  applies  the  principle  to  the  tenants 
after  the  partition,  on  account  of  the  Avarranty,  express  or  implied,  annexed 
to  the  partition  as  between  the  parties  in  relation  to  the  title,  and  each 
party  is  thereby  estopped  from  asserting  any  adverse  claim  to  any  parcel  of' 
the  land  allotted  to  another.  There  appears  to  be  great  force  and  justice  in  this 
latter  decision.  But  the  principle  does  not  apply,  after  the  tenants  in  com- 
mon have  been  evicted  under  an  adverse  title,  and  each  of  them  are  then  at 
liberty  to  buy  the  lost  land  for  his  own  exclusive  benefit.  Coleman  v.  Cole- 
man, 3  Dana's  Ken.  Rep.  403.  Mr.  Justice  Story,  in  Flagg  i\  Mann,  2  Sum- 
ner, 520 — 524,  adopts  and  enforces  the  principle  contained  in  Van  Home  v. 
Fonda,  above  mentioned,  and  he  says  it  stands  approved  of  equally  by  the 
Koman  law,  the  general  recognition  of  continental  Europe,  and  the  actual 
jurisprudence  of  England  and  America. 
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LECTURE  LXY. 

OF  TITLE  BY  DESCENT.^ 

We  have  already  considered  the  nature  of  real  property,  the 
different  quantities  of  interest  which  may  be  had  in  it,  the 
conditions  on  which  it  is  held,  and  the  character  and  variety  of 
joint  ownership  in  land.  T  now  proceed  to  treat  of  title  to  real 
property,  and  of  the  several  ways  in  which  that  title  may  be  ac- 
quired and  transferred. 

To  constitute  a  perfect  title,  there  must  be  the  union  of  actual 
possession,  the  right  of  possession,  and  the  right  of  property  (a). 
These  several  constituent  parts  of  title  may  be  divided  and  dis- 
tributed among  several  persons,  so  that  one  of  them  may  have 
the  possession,  another  the  right  of  possession,  and  the  third  the 
right  of  property.  Unless  they  all  be  united  in  one  and  the  same 
party,  there  cannot  be  that  consolidated  right,  that  jus  dupUcatum, 
or  droit  droit,  or  the  jus  proprietatis  et  possessionis,  which,  accord- 
ing to  the  ancient  English  law,  formed  a  complete  title  (6). 

All  the  modes  of  acquiring  title  to  land,  are  reducible  to  title 
by  descent  and  by  purchase,  or,  according  to  the  better  distribu- 
tion of  Mr.  Hargrave,  into  title  by  act  or  operation  of  law,  and 
title  by  purchase,  or  by  the  act  or  agreement  of  the  parties. 
[  *374]  Whether  the  agreement  be  founded  upon  *a  valuable  con- 
sideration, or  be  the  result  of  a  free  and  voluntary  gift, 
the  property  thereby  acquired  is  still,  in  the  eye  of  the  law,  a 
purchase  (c).  I  shall  treat  of  each  of  these  sources  of  title  in 
their  order;  and  it  will  be  the  object  of  the  present  lecture  to  ex- 
amine the  doctrine  of  descents,  which  has  always  formed  a  prom- 
inent and  very  interesting  title  in  every  code  of  civil  jurispru- 
dence. 

Descent,  or  hereditary  possession,  is  the  title  whereby  a  person, 

(a)  2  Blacks.  Com.  199. 

(6)  liracton,  lib.  2,  fo.  32,  b.  lib.  5,  fo.  372,  b.     Co.  Litt.  266,  a. 
(c)   Co.  Litt.  18.  ab.     Harg.  ibid.  n.  106. 

*  See  the  Statutes  of  the  Several  States,  in  Appeudi.\  at  the  ena  of  this 
volume. 
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OD  the  death  of  his  ancestor,  acquires  his  estate  by  right  of  rep- 
resentation as  his  heir.'"  The  English  law  of  descents  is  governed 
by  a  number  of  rules,  or  canons  of  inheritance,  which  have  been 
established  for  ages,  and  have  regulated  the  transmission  of  the 
estate  from  the  ancestor  to  the  heir,  in  so  clear  and  decided  a 
manner,  as  to  preclude  all  uncertainty  as  to  the  course  which  the 
descent  is  to  take.  But,  in  these  United  States,  the  English  com- 
mon law  of  descents,  in  its  most  essential  features,  has  been  uni- 
versally rejected,  and  each  state  has  established  a  law  of  descents 
for  itself.  The  laws  of  the  individual  states  may  agree  in  their 
great  outlines,  but  they  difiPer  exceedingly  in  the  details.  There 
is  no  entire,  though  there  is  an  essential  uniformity  on  this  sub- 
ject; and,  the  observation  of  a  great  master  of  this  title  in  Amer- 
ican law  (a),  is  rather  too  strong,  when  he  says,  that  "  this  nation 
may  be  said  to  have  no  general  law  of  descents,  which  probably 
has  not  fallen  to  the  lot  of  any  other  civilized  country"  (6).     I 

(a)  Reeve's  Treatise  on  the  Law  of  Descents,  pref. 

(&)  The  law  of  descent  in  the  provinces  of  France,  before  the  Revolution  of 
1789,  was  exceedingly  various,  and  far  exceeded  that  in  the  several  American 
States.  In  the  southern  provinces,  {Pays  de  droit  ecrit,)the  succession  to  in- 
testates was  generally,  according  to  the  118th  novel  of  Justinian,  to  all  the 
children  male  and  female  equally.  But  in  the  other  provinces  (pays  coiitu- 
miers,)  there  was  much  difference  even  in  the  lineal  line.  In  the  nouveau 
coutumicr  de  France,  et  des  Provinces,  connues  sous  le  noms  dcs  Gaules,  it  was 
stated  that  the  customs  amounted  to  five  hundred  and  forty-seven.  In  some 
the  eldest  son  took  the  entire  estate.  In  most  of  the  provinces  he  was  al- 
lowed advantages  more  or  less  considerable.  In  some  the  married  daughters 
were  excluded;  in  others  unmarried  daughters,  as  against  male  children. 
In  the  collateral  line,  the  modifications  and  diversities  of  succession  were 
infinite.  The  decrees  of  the  constituent  assembly,  of  the  15th  March,  1790,- 
and  8th  of  April,  1791,  first  abolished  the  rights  of  primogeniture  and  pref- 

^'^  Descent  only  takes  place  where  title  comes  from  one  who  lost  it  by 
death  to  another  as  his  heir.  One  who  takes  by  descent  takes  only  the  es- 
tate of  his  ancestor  and  he  takes  it  only  because  he  is  heir;  on  the  other 
hand,  if  an  owner  of  land  devise  it  to  one  Avho  would  have  taken  it  by  de- 
scent if  the  owner  had  left  no  will,  then  he  shall  take  it  by  descent.  Ordi- 
narily a  gift  by  will  has  the  effect  of  any  other  gift  and  the  donee  takes  the 
estate  as  a  purchaser;  and  in  the  above  case  if  the  testator  makes  an  altera- 
tion in  the  estate  and  gives  the  one  who  would  naturally  take  by  descent 
something  different,  then  he  will  take  as  a  purchaser.  But  the  difference 
must  be  a  material  one. 

Death  is  the  immediate  cause  of  descent.  The  title  of  the  owner  has  been 
lost  or  abandoned  by  his  death  which  is  the  most  universal  and  effective  way 
of  abandoning  property.  It  is  a  disputed  question  whether  by  the  law  of 
nature  the  children  and  relatives  of  the  decedent  have  more  right  to  succeed 
to  his  land  than  a  stranger.     (2  Blks.  Com.  11,  n.) 

Blackstone  thought  that  although  the  right  of  inheritance  was  a  wise  and 
effectual  custom  and  of  the  earliest  origin,  yet  it  was  only  a  civil  right  and 
not  a  natural  one.  Cruise  says,  that  the  numerous  and  arbitrary  rules  of  real 
property  can  never  be  properly  esteemed  or  objected  to  as  a  violation  of 
natural  justice.     3  Cruise,  337. 

387 


*  375  OF  REAL  PROPERTY.  [Part  VI. 

shall  not  attempt  to  define  and  explain  all  the  variations  and 
shades  of  differences  between  the  regulations  of  descent  in  the 
different  states.  This  has  been  already  done  to  our  hand,  with 
great  fulness  of  illustration,  in  the  work  of  Chief  Justice  Reeve, 
to  which  I  have  alluded;  and  it  will  be  sufficient  for  the  purpose 
of  the  present  essay,  to  state  those  leading  principles  of  the  law 
of  descent  in  these  United  States,  which  are  of  the  most  general 

application.^ 
[  *375]       *I.  The  first  rule  of  inheritances  is,  that  if  a  person 

owning  real  estate  dies  seised,  or  as  owner,  without  de- 
vising the  same,  the  estate  shall  descend  to  his  lawful  descend- 
ants in  the  direct  line  of  lineal  descent;  and  if  there  be  but  one 
person,  then  to  him  or  her  alone;  and  if  more  thau  one  person, 
and  all  of  equal  degree  of  consanguinity  to  the  ancestor,  then  the 
inheritance  shall  descend  to  the  several  persons  as  tenants  in 
common,  in  equal  parts,  however  remote  from  the  intestate  the 
common  degree  of  consanguinity  may  be. 

This  rule  is  in  favour  of  the  equal  claims  of  the  descending 
line,  in  the  same  degree,  without  distinction  of  sex,  and  to  the 
exclusion  of  all  other  claimants.  Thus,  if  A.  dies,  owning  real 
estate,  and  leaves,  for  instance,  two  sons  and  a  daughter,  or,  in- 
stead of  children,  leaves  only  two  or  more  grandchildren,  or  two 
or  more  great  grandchildren,  these  persons  being  his  lineal  de- 
scendants, and  all  of  equal  degree  of  consanguinity  to  the  com- 
mon ancestor,  that  is,  being  all  of  them  either  his  children,  or 
grandchildren,  or  great  grandchildren,  they  will  partake  equally 
of  the  inheritance  as  tenants  in  common.^     This  rule  of  descent 


erence  of  males;  and,  after  a  distressing  series  of  changes,  retrospective  de- 
crees, confusion,  and  injustice,  the  French  hiw  of  succession  Avas  permanently 
regulated  by  the  Napoleon  code.  Prior  to  this  consummation  of  their  civil 
code  A.  C.  Guichard  published  a  grave  and  sensible  treatise,  and  one  that 
was  historical,  analytical,  and  critical,  on  the  revolutionary  law  of  succes- 
sions. See  his  Disseriaiion  sur  Ic  Regime  nctud  des  Succcssionfi,  published  at 
Paris,  according  to  the  republican  calendar,  Nirdse,  An.  5.  So.  also,  in  the 
third  year  of  the  Republic,  C.  Vermeil  published  at  Paris,  under  the  title  of 
Code  den  Successioiis,  a  collection  of  Decrees,  Surles  Suceexsions,  Icstamens,  Do- 
natioH.H.  Substitutions,  PartagfS  el  mitres  actcs  cirils  qui  if  out  rapport. 

^  An  heir-at-law  is  the  only  ])erson  who,  by  the  common  law,  l)ec(>mes  the 
owner  of  land  without  his  own  agency  or  assent.  The  law  casts  upon  him 
the  title  without  any  regard  to  his  wishes  or  election.  He  cannot  disclaim 
if  he  would.  His  right  is  paramount  to  and  independent  of  the  will,  and 
he  is  entitled  to  rents  of  undevised  lands  until  sold  for  the  payment  of 
debts,  even  though  the  ancestor  die  insolvent.  Kimball  v.  Sumner,  (52  Me. 
305;  Lobdell  v.  Hays,  12  Gray,  238;  New  Comb  v.  Stebbins,  0  Met.  540. 

'  Tlie  American  law  in  regard  to  descents  has  borrowed  much  more  Irom 
the  civil  than  the  common  law. 

388 


Lee.  LXV.]  OF  REAL  PROPERTY.  *  375 

was  prescribed  by  the  statute  of  New  York  of  the  23d  Februar}', 
1780;  and  it  has  been  adopted  by  the  Neiu  York  Revised  Stat- 
utes (a).  It  prevails  in  all  the  United  States,  with  this  varia- 
tion, that,  in  South  Carolina,  the  widow  takes  one-third  of  the 
estate  in  fee,  and  in  Georgia  she  takes  a  child's  share  in  fee,  if 
there  be  any  children,  and  if  none,  she  then  takes  a  moiety  of 
the  estate,  and  in  South  Carolina  and  Georgia,  the  whole  estate. 
In  Massachusetts  the  statute  law  of  descents  applies  only  to 
estates  whereof  the  ancestor  died  seised  in  fee  simple  or  for  the 
life  of  another,  and  the  descent  of  estates  tail  (which  are  left  as 
they  stood  at  common  law)  is  limited  to  the  eldest  male  heir  (6). 
In  Rhode  Island,  New  Jersey  (c),  North  and  South  Carolina,  and 
in  Louisiana,  the  claimants  take,  in  all  cases,  per  stirpes,  though 
standing  in  the  same  degree.  In  Alabama  the  descendants  of 
children  also  take  per  stirpes  (d).* 

{a)  Vol.  i.  751.  see.  1,  2.     Ibkl.  753,  sec.  17.     Ibid.  754,  sec.  19. 

{b)  Statute,  1791,  c.  60.  Bernsed  Statutes,  1835,  p.  413.  Corbin  v  Healy, 
^0  Pick.  514. 

(e)  The  act  of  New  Jersey,  of  1817,  is  not  clearly  expressed  in  respect  to 
the  rights  of  the  lineal  descendants,  but  I  have  assumed  the  construction  to 
be  that  representation  prevails  after  children,  or  in  the  second  class  of  de- 
scendants. 

{d)  Touhnin's  Dig.  885.  Act  of  Georgia,  of  December  26,  1826.  Massachu- 
setts Revised  Statutes,  1835.  The  Massachusetts  Revised  Statutes,  of  1835,  hixw. 
this  further  provision,  that  if  any  surviving  child  dies  under  age,  and  not 
having  been  married,  his  estate  so  inherited  shall  descend  to  the  other  chil- 
dren of  tlie  same  parent,  and  the  issue  of  any  of  them  dead,  by  right  of  repre- 
sentation. If  all  the  other  children  be  dead,  then  to  their  issue  equally,  if  of 
the  same  degree,  otherwise  by  representation.  Ordinance  of  Congress,  ofl3th 
July,  1787,  for  the  government  of  the  north-western  territory.  This  ordinance 
provided,  that  the  estates  within  the  territory,  of  persons  dying  intestate, 
should  go  to  the  children  and  the  descendants  of  a  deceased  child  in  equal 
parts;  the  descendants  of  a  deceased  child  or  grandchildren  to  take  the  par- 
ent's share  in  equal  parts;  and  when  there  were  no  children  or  descendants, 
then  in  equal  parts  to  the  next  of  kin  in  equal  degree;  and  among  collate- 
rals, the  children  of  a  deceased  brother  or  sister  of  the  intestate  should  have, 
in  equal  parts  among  them,  their  deceased  parent's  share;  and  that  there 
should  in  no  case  be  a  distinction  between  kindred  of  the  whole  and 
half  blood;  saving  in  all  cases  to  the  widow  of  the  intestate  her  third  part 
of  the  real  estate  for  life.  But  this  law  relative  to  descents  was  to  be  sub- 
ject to  future  legislative  alteration,  though  it  is  presumed  to  be  still  the 
general  law  of  descent  in  all  those  states  and  districts  comprising  what,  in 
1787,  was  the  territory  of  the  United  States  north-west  of  the  river  Ohio, 
except  in  the  instances  hereinafter  mentioned.  See,  further.  Reeve's  Law  of 
Descents,  passim.  Griffith'' s  Law  Register,  No.  6,  under  the  head  of  each  state. 
Civil  Code  of  Louisiana,  No.  891,898.  Act  of  Rhode  Island  concerning  descents, 
passed  January,  1822.  Stents  M'Leod.  2  M^ Cord's  Ch.  Rep.  354.  In  several 
of  the  colonies,  before  the  revolution,  the  English  law  of  primogeniture  pre- 
vailed.    It  prevailed  in  Rhode  Island  until  the  year  1770;  and  in  New  York, 

*  In  Massachusetts,  if  a  person  leaves  no  issue,  nor  parents,  nor  brother, 
nor  sister,  his  nephews  and  neices  take  per  capita,  and  not  per  stirpes.  Snow 
V.  Snow,  111  Mass.  389. 
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[  *376  ]  *  The  transmission  of  property  by  hereditary  descent, 
from  the  parent  to  his  children,  is  the  dictate  of  the 
natural  affections;  and  Doctor  Taylor  holds  it  to  be  the  general 
direction  of  Providence.  It  encourages  paternal  improvements, 
cherishes  filial  loyalty,  cements  domestic  society;  and  nature  and 
policy  have  equally  concurred  to  introduce  and  maintain  this 
primary  rule  of  inheritance,  in  the  laws  and  usages  of  all  civil- 
ized nations.^  But  the  distribution  among  the  children  has  va- 
ried greatly  in  different  countries;  and  no  two  nations  seem  to 
have  agreed  in  the  same  precise  course  of  hereditary  descent;  and 
they  have  very  rarely  concurred,  as  we  have  done,  in  establishing 
the  natural  equality  that  seems  to  belong  to  lineal  descendants 
standing  in  equal  degree.  A  good  deal  of  importance  was  attached 
to  the  claims  of  primogeniture  in  the  patriarchal  ages;  and  the 
first  born  son  was  the  earliest  companion  of  his  father,  and  the 
natural  substitute  for  the  want  of  a  paternal  guardian  to  the 
younger  children.  The  law  of  Moses  gave  the  eldest  son  a 
double  portion,  and  excluded  the  daughters  entirely  from  the  in- 
heritance, so  long  as  there  were  sons,  and  descendants  of  sons; 
and  when  the  inheritance  went  to  the  daughters  in  equal  portions, 
in  default  of  sons,  they  were  obliged  to  marry  in  the 
[  *377  ]  family  of  their  *  father's  tribe,  in  order  to  keep  the  in- 
heritance within  it  (a).  In  the  Gentoo  code,  all  the  sons 

New  .Jersey,  Virgina,  the  two  Carolinas,  and  Georgia,  until  the  revolution; 
and  in  Maryland  until  1715.  In  Massachusetts,  Connecticut,  and  Delaware^ 
the  eldest  son  had  only  a  double  portion,  and  this  continued  in  Connecticut 
until  1792,  when  the  law  giving  the  eldest  son  a  double  portion  was  repealed. 
In  Pennsylvania,  by  the  law  of  1683,  the  law  of  primogeniture  was  abol- 
ished, but  the  act  still  gave  the  eldest  son  a  double  portion.  Chalmer's  An- 
nals, 649,  and  so  the  law  in  Pennsylvania  continued  until  1794.  The  act  of 
Massachusetts,  in  1692,  did  the  same.  2  Hutchinson^ s  Hist.  66.  In  the  Ab- 
stracts of  the  Laws  of  New  England,  a  code  digested  by  the  Kev.  Mr.  Cotton, 
and  published  in  1655,  it  was  ordered,  that  inheritances,  as  well  as  personal 
estates,  should  descend  to  the  next  of  kin,  assigning  a  double  portion  to  the 
eldest  son.  Hutchinson's  State  Papers,  168.  The  old  New  England  laws 
spoke  of  this  double  portion  as  being  "according  to  the  law  of  nature,  and 
the  dignity  of  birthright."     Mass.  Hist.  Collections,  vol.  v.  178. 

(a)  Numb.  c.  27,  and  c.  36.  Deut.  c.  21,  v.  17.  Selden,  De  Success,  ad  leges 
Ebr.  in  bona  defunct,  c.  12.  Jones''  Com.  on  Isieus,  177.  Hale's  Hist.  Com.  Law, 
vol.  ii.  76.  By  the  Jewish  institutions,  lands  sold,  with  the  exception  of 
houses  within  the  walled  cities,  were,  on  the  retuni  of  every  fiftieth  year,  to 
revert  to  the  seller,  or  his  representatives.     The  year  of  jubilee  served  to  re- 

^  It  is  the  lex  loci  rei  sitse  that  regulates  the  descent  of  lands,  irrespective 
of  thedomicil  of  the  pei-son  of  the  intestate,  or  of  the  clainiants  as  heirs. 
Robertson  v.  Pickrell,  109  U.  S.  608;  Donovan  v.  Pitcher,  53  Ala.  411;  Pratt 
V.  Doughis.  38  N.  J.  E(i.  516:  Griniball  r.  Patton,  70  Ala.  626;  Smith  v. 
Kelly,  23  Miss.  167;  Potter  v.  Titcomb,  22  Me.  300.       * 
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were  admitted,  with  an  extra  portion  to  the  eldest,  under  certain 
circumstances;  and  no  attention  was  paid  to  the  daughters,  ac- 
cording to  the  usual  and  barbarous  policy  of  the  Asiatics  (a).  The 
institutions  of  the  Arabs  excluded  females  from  the  right  of  suc- 
cession; but  Mahomed  abolished  this  law,  and  ordained  that 
females  should  have  a  determined  part  of  what  their  parents  and 
kinsmen  left,  allowing  a  double  portion  to  the  males  (b).  The 
law  of  succession,  at  Athens,  resembled,  in  some  respects,  that  of 
the  Jews;  but  the  male  issue  took  equally,  and  were  preferred  to 
females;  and  if  there  were  no  sons,  then  the  estate  went  to  the  hus- 
bands of  the  daughters  (c).  Nothing  can  be  conceived  more  cruel, 
says  Sir  William  Jones  (d),  than  the  state  of  vassalage  in  which 
women  were  kept  by  the  polished  Athenians.  The  husband  who 
took  the  estate  from  the  wife,  might  bequeath  the  wife  herself, 
like  part  of  his  estate,  to  any  man  whom  he  chose  for  his  succes- 
sor. At  Rome  the  law  of  succession  underwent  frequent  vicis- 
situdes. The  law  of  the  twelve  tables  admitted  equally 
male  and  female  children  to  *  the  succession  (e).  The  [  *  378  ] 
middle  jurisprudence  under  the  praetors  departed  from 
this  simplicity,  and  fettered  the  inheritance  of  females.  The  Vo- 
conian  law  declared  women  incapable  of  inheriting  ;  but,  in  the 

integrate  families  and  their  possessions;  and  the  policy  was  calculated  to 
give  equality  and  stability  to  family  influence.     Lev.  c.  25. 

{a)  Gentoo  Code,  by  Halhed,  24.  Jones'  Institutes  of  Hindu  Law,  c.  9,  art. 
117. 

(6)  Jones''  Com.  on  Isfeus,  178. 

(c)  Jones'  Prefatory  Discourse  to  his  Translation  of  Issevs.  Sir  William 
Jones  says,  that,  at  Athens,  the  lamily  and  heritage  were  desolate  when  the 
last  occupier  left  no  son  by  nature  or  adoption  to  perform  holy  rites  at  his 
tomb;  and  he  suggests  that  the  preservation  of  names  might  have  been  one 
reason  for  the  preference  given  to  males  in  the  Attic  laws  of  succession. 

{d)  Com.  on  the  Pleadings  of  Isaeus,  175,  176. 

(^e^i  Sir  Matthew  Hale  {Hist,  of  the  Common  Law.  vol.  ii.  81,)  says,  that  the 
twelve  tables  excluded  females  from  inheriting.  The  broken  and  obscure 
text  of  the  twelve  tables  is  not  explicit;  Ast  si  intestato  moritui  cui  suvs  heres 
nee  extabit,  agnatus  proximus  familiamhaheto.  5th  Table,  c.  2.  But  the  general 
current  of  authority  is  in  favour  ot  the  equal  admission  of  the  children, 
whether  male  or  female.  Jones'  Com.  on  Isveus  Pothier^s  Com.  on  the  Frag- 
ments of  the  Twelve  Tables,  102,  prefixed  to  his  Pandeetx  Justinianese,  tom.  i. 
Montesquieu^ s  Esprit  des  Loix,  liv.  27,  c.  1.  The  children,  and  the  descend- 
ants who  lived  under  the  power  of  the  father,  were  called  sui  haeredes;  the 
other  nearest  relations  on  the  male  side  were  called  agnati,  and  they  were 
always  preferred  to  the  cognati,  or  relations  on  the  mother's  side,  in  order  to 
prevent  the  estate  from  passing  into  another  family.  It  was  immaterial,  says 
IVIontesquieu,  whether  the  sui  hxredes,  or  the  agnati,  were  male  or  female. 
Professor  Hugo  originally  maintained,  that  females  were,  under  the  early 
Roman  law,  excluded  from  the  succession  of  the  estate  of  intestates;  ])ut  he 
acknowledges  that  he  had  since  abandoned  that  opinion,  though  it  was  coun- 
tenanced by  strong  analogies.     History  of  the  Roman  Law,  sec.  115,  note  2. 
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time  of  Cicero,  the  prsetors  extended  or  restraiDed  the  Voconian 
law  at  pleasure.  It  was  gradually  relaxed  under  the  Emperors 
Claudius  and  Marcus  Antoninus  (a),  until,  at  last,  the  Emperor 
Justinian,  in  his  118th  novel,  destroyed  all  preference  among  the 
males,  and  all  distinction  between  the  sexes  in  respect  to  the  law 
of  descent,  and  admitted  males  and  females  to  an  equality  in  the 
right  of  succession,  and  preferred  lineal  descendants  to  collateral 
relations  (6).  The  regulations  of  the  novel  bore  a  striking, 
though  not  an  entirely  exact  resemblance,  to  the  first  rule  of  in- 
heritance prevailing  in  our  American  law. 
[  *  379  ]  *  The  rule  in  this  country,  with  the  exceptions  which 
have  been  stated,  admits  the  lineal  descendants  to  an 
equal  portion  of  the  inheritance,  if  they  all  stand  in  equal  degree 
to  the  common  ancestor.  The  law  of  Justinian  adhered  strictly 
to  the  doctrine  of  representation,and  gave  to  the  grandchildren,  and 
other  remoter  descendants,  though  all  the  claimants  were  stand- 
ing in  equal  degrees,  the  portion  only  that  their  parent  would  have 
taken,  if  liviog.  This  was  adhering,  in  all  cases,  to  the  doctrine 
of  representation  per  stirpes  ;  and  the  States  of  Rhode  Island, 
New  Jersey,  North  and  South  Carolina,  and  Louisiana,  have  fol- 
lowed, in  this  respect,  the  rule  of  the  civil  law.  Thus,  if  A.  dies 
leaving  three  grandchildren,  two  of  them  by  B.,  a  son,  who  is  dead, 
and  one  of  them  by  C.  a  daughter,  who  is  dead,  these  three  grand- 
children, standing  all  in  equal  degree  of  consanguinity  to  the  an- 
cestor, would  take  equally  under  the  above  rule.  But  by  the 
novel  of  Justinian,  they  would  take  only  their  father's  share;  and, 
consequently,  one  grandchild  would  take  half  the  estate,  and  the 
other  two  grandchildren  the  other  half. 

The  Roman  law  had  some  singular  provisions  on  the  subject  of 
descent,  which  have  insinuated  themselves  into  the  law  of  succes- 
sions of  the  continental  nations  of  Europe.  The  term  heir,  in  the 
civil  law,  applied  equally  to  him  who  took  by  will,  and  by  descent. 
It  held,  by  a  strange  fiction  in  the  law,  that  the  heir  was  the  same 
person  as  the  ancestor,  eadem  persona  cum  defuncto.  The  estate, 
instead  of  being  changed  by  the  descent,  was  deemed  to  continue 
in  the  heir,  who  succeeded  to  the  person,  and  place,  and  estate  of 

(a)  IriHt  lib.  3,  tit.  4. 

(6)  The  cliapter  in  the  Spirit  of  Laws,  h.  27,  ontheorij^in  and  revolntiona 
of  the  Roman  hiwof  suceession,  develops  that  })raneh  of  their  jurisjmidenee, 
as  Mr.  Jiutler  lias  truly  observed,  with  the  greatest  precision  uud  perspicuity. 
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the  ancestor,  and  to  all  bis  rights  and  obligations.  The  heir  is, 
therefore,  under  the  civil  law,  said  to  represent  the  moral  person 
of  the  intestate  (a).  His  substitution  to  the  ancestor  was  a  kind 
of  continual  succession,  similar  to  that  which  we  apply  to  a  cor- 
poration. The  creditor  could  come  upon  the  heir,  not  only  to  the 
extent  of  the  assets,  but  to  all  the  other  property  of  the 
heir.  To  relieve  himself  from  *  the  oppression  of  the  [  *  380  ] 
charge  of  responsibility  for  all  the  debts  of  the  ancestor, 
whether  he  had  or  had  not  assets,  the  heir  was  not  bound  to  as- 
sume the  place  of  heir,  if  he  had  not  intermeddled  with  the  estate; 
and  the  prsetor  allowed  him  a  year  to  deliberate  whether  he  would 
accept  or  renounce  the  inheritance  (6).  There  was  no  fixed  and 
invariable  justice  in  the  civil  law,  relative  to  the  heir,  until  Jus- 
tinian allowed  him  to  protect  himself  from  responsibility  beyond 
the  assets  descended,  by  giving  him  the  benefit  of  an  inventory  (c). 
As  some  compensation  for  these  onerous  duties  thrown  upon  the 
heir,  the  ancestor  could  not  disinherit  him  as  to  one-fourth  of  the 
estate  ;  and  that  part  of  it  was  called  the  falcidian  portion  (d). 

The  French  law  of  descent  has  followed  the  novel  of  Jus- 
tinian, and  the  obligations  and  the  privileges  of  the  heir,  are  es- 
sentially the  same  as  in  the  Roman  law  (e).     The  law  of  equal 

{n)  TouUier,  Droit  Civil  Franqais,  torn.  iv.  63. 

[h)  Inst.  2,  19,  2.  Dig.  29,  2,  11.  Butler's  note  11,  to  Co.  Litt.  lib.  3,  sec. 
5,  note  3. 

(c)  Code,  lib.  6,  tit.  30,  c.  22,  sec.  2,  3,  4.  The  Scottish  law  was  the  same 
as  the  Koman  law  prior  to  the  code,  until  the  statute  of  1695,  mitigated  its 
harshness,  by  adopting  the  regulation  of  the  Roman  law,  enabling  the  heir 
li)  relieve  himselt  from  an  unlimited  responsibility  by  entering  upon  the 
estate  cum  beneficio  inventarii.  1  BelVs  Com.  662,  711.  In  Louisiana,  which 
follows  the  civil  law  on  many  subjects,  the  heir  is  obliged  to  pa.y  the  debts 
of  the  ancestor,  if  he  accepts  the  succession  unconditionalh',  and  not  as  bene- 
ficiary heir  under  the  benefit  of  an  inventory.     Civil  Code,  No.  878,  879. 

((/)  Mr.  Butler  runs  an  interesting  parallel,  with  his  usual  erudition,  be- 
tween the  Koman  and  the  feudal  jurisprudence,  on  the  subject  of  the  succes- 
sion of  the  heir.     Note  77,  to  Co.  Litt.  lib.  2,  sec.  5,  n.  3,  4,  5. 

(e)  See  Code  Civil,  No.  739,  740,  745,  as  to  the  doctrine  of  representation 
in  the  descending  line;  and  see  ihid.  No.  774,  793 — 802,  as  to  the  duties  and 
privileges  of  the  heir.  See,  also,  Nouveau  Style  des  Notaires  de  Paris,  cited 
by  Ch.  J.,  Parker,  in  5  Pick.  Rep.  74,  as  a  practical  exposition  of  the  code  in 
relation  to  successions.  M.  Toullier  {Droit  Civil  FrariQais,  toni.  iv.  62,  note) 
says,  that  the  compilers  of  the  French  code  upon  successions  have  princi- 
pally followed  Pothier,  and  availed  themselves  greatly  of  his  sage  reflec- 
tions. Touller  has  written  an  entire  volume  upon  the  copious  theme  of  the 
law  of  descent;  and  he  has  been  greatly  indebted,  as  he  admits  to  the  trea- 
tise of  M.  Chabot,  whom  he  speaks  of  in  the  highest  terms,  as  a  learned 
author,  employed  by  the  government  to  make  a  report  upon  the  law  of  suc- 
cessions. The  treatise  of  Le  Brun,  on  successions,  is  also  frequently  cited: 
and  the  extraordinary  extent  of  research,  and  minuteness  and  accuracy  of 
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[  *  381  ]  *partition  throughout  France,  is  of  revolutionary  growth, 
and  it  has  been  in  operation  nearly  forty  years.  If  the 
heir  accepts  the  succession  purely  and  simply,  he  assumes  all  the 
obligations  of  the  ancestor;  but  if  he  accepts  under  the  benelit 
of  an  inventory,  he  is  chargeable  only  v/ith  the  ancestral  debts  to 
th6  extent  of  the  assets.  The  law  of  Holland  is  equally  bor- 
rowed from  the  civil  law,  in  respect  to  the  equality  of  descent 
among  the  descendants,  and  in  respect  to  the  character  and  duties, 
the  privileges  and  obligations  of  the  heir  (a).  The  equal  par- 
tition which  prevailed  in  the  Roman  law  among  all  the  children, 
prevails  also  in  the  law  of  Scotland,  in  the  succession  of  mov- 
ables; but  the  feudal  policy  of  primogeniture  has  been  intro- 
duced as  to  land.  The  heir  is  the  exclusive  successor  to  the  land, 
and  the  other  nearest  of  kin  the  exclusive  successors  to  the  mov- 
ables. A  great  privilege  is,  however,  conferred  by  the  Scotch  law 
upon  the  heir  at  law  of  an  intestate  estate,  being  also  one  of  the 
next  of  kin,  of  allowing  him  to  throw  the  heritable  estate  into 
a  common  stock  with  the  movables,  and  to  demand,  as  one  of  the 
next  of  kin,  his  share,  on  an  equal  partition  of  the  joint  real  and 
movable  estate  with  his  brothers  and  sisters.  This  is  termed  his 
right  to  collate  the  succession;  and  it  applies,  though  the  real 
estate  to  which  the  heir  succeeds  be  situated  in  another  country, 
provided  he  claims  his  share  of  the  personal  estate 
[*382]  *  under  the  law  of  Scotland  (6).  In  Denmark,  by  an 
ordinance,  in  1769,  primogeniture  gave  a  title  to  a 
moiety  of  the  estate,  and  no  more;  and  the  other  moiety  was  to 
be  distributed  equally  amcng  the  otber  children  and  their  de- 
scendants. In  Spain,  lands  are  equally  distributed  among  the 
children  of  the  deceased  proprietor,  excepting  the  cases  in  which 

detail  of  the  French  lawyers,  on  this  as  well  as  on  other  subjects  of  property, 
cannot  but  excite,  in  the  breast  of  every  lover  ot  the  science  of  jurisprudence, 
the  highest  respect  and  admiration.  They  write  like  practical  men,  with 
remarkable  simplicity,  sound  judgment,  and  pure  morals,  and  with  cultivated 
and  elegant  taste. 

(a)  Van  Leeuweri's  Com.  on  the  Roman  Dutch  Law,  b.  3,  c.  10,  11,  12.  In- 
gtitutes  of  the  Laws  of  Holland,  by  Vander  Linden,  translated  by  J.  Henry, 
Esq..  1828.  p.  150  151,  158. 

(b)  BelVs  Com.  on  the  Laws  of  Scotland,  vol.  i.  100,  101,  103.  BcWs  Prin- 
ciples of  the  Law  of  Scotland,  sec.  1910 — 1913.  In  Balfour  v.  Scott,  (cited 
in  5  Vescp,  750,  2  Ves.  <&  Bra.  131,  and  Robertson  on  Personal  Succes- 
sion,  203,)  it  was  hekl,  that  where  the  intestate,  domiciled  in  England, 
left  real  estate  in  Scotland,  tlie  heir,  being  one  of  the  next  of  kin,  was  en- 
titled to  his  share  of  the  personal  estate,  without  being  obliged  to  collate 
the  real  estate,  or  bring  it  into  a  mass,  according  to  the  law  of  Scotland. 
That  was  not  the  English  law.  • 
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thev  are  fettered  by  an  entail.  As  this  is  uniformly  the  case  with 
the  possessions  of  the  grandees,  who,  before  the  Spanish  revolu- 
tion, in  1808,  engrossed  more  than  half  the  landed  pro])erty  of 
the  kingdom;  and  as  the  lands  of  the  clergy  are  unalienable,  the 
law  of  equal,  partition  is  comparatively  of  very  little  consequence. 
The  preference  of  males  to  females,  and  the  right  of  primo- 
geniture among  the  males,  is  the  established  and  ancient  rule  of 
descent  in  the  English  common  law  (a).  The  right  of  primo- 
geniture was  derived  from  the  martial  policy  of  the  feudal  sys- 
tem, after  it  had  attained  solidity  and  maturity.  It  is  supposed 
to  have  been  unknown,  or  not  in  use,  among  the  ancient  Germans, 
or  the  Anglo-Saxons,  prior  to  the  Norman  conquest.  They  ad- 
mitted all  the  sons  equally  to  the  inheritance;  but  the  weight  of 
authority  is,  that  females  were  most  generally  excluded,  even  in 
the  primitive  ages  of  the  feudal  law  (6).  When  the  feudal  sys- 
tem became  firmly  established,  it  was  an  important  object  to  pre- 
serve the  feud  entire,  and  the  feudal  services  undivided,  and  to 
keep  up  a  succession  of  tenants  who  were  competent  by 
their  age  and  sex,  to  render  ihe  military  *  services  an-  [  *  383  ] 
nexed  to  their  grants.  The  eldest  son  was  the  one  that 
first  became  able  to  perform  the  duties  of  the  tenure,  and  he  was, 
consequently,  preferred  in  the  order  of  succession.  Females  were 
totally  excluded,  not  only  from  their  inability  to  perform  the 
feudal  engagements,  but  because  they  might,  by  marriage,  trans- 
fer the  possession  of  the  feud  to  strangers  and  enemies  (c). 

(a)  Bracton,  lib.  2,  fo.  69,  a. 

(b)  Tacihifi,  de  Mor.  Ger.  c.  20.  Feud.  lib.  1,  tit.  8.  Siquisigilur  deccsse- 
rit,  Jiliis  et  filiabus  super stiiihus,  suceedunt  iantum  filii  requaliter.  Hale^s  Hist,  of 
the  Common  Law,  vol.  ii.  94,  95,  98.  Sullivan  on  Feudal  Law,  sec.  14.  Dal- 
rymple\H  Essay  on  Feudal  Property,  165.  Wright  on  Tenures.  31.  Mr.  Spence, 
in  his  Inquiry  into  the  Origin  of  the  Laics  and  Political  Institutions  of  Modern 
Europe,  393,  394,  shows,  by  reference  to  the  laws  of  the  barbarian  nations  of 
German  origin,  and  particularly  to  the  laws  of  the  Thuringians,  Kipuariana, 
and  Salic  Franks,  that  males  excluded  females  from  the  succession.  There 
were,  however,  exceptions  to  this  general  rule  in  some  of  the  barbarian  codes, 
and  females  were  not  universally  excluded  from  partaking  of  the  inheritance. 

(c)  Feud.  lib.  1,  tit.  8.  De  Successione  Feudi.  Wright  on  Tenures,  174,178. 
Dalrymple,  163 — 166.  2  Blacks.  Com.  215.  Sullivan  on  Feudal  Law,  sec.  14. 
Mr.  Beeve,  in  his  History  of  the  English  Law,  vol  1.  40,  41,  says,  that  the  right 
of  primogeniture  was  quite  feeble,  even  so  low  down  as  the  reign  of  Hen.  I., 
and  it  was  not  solidly  fixed  until  the  reign  of  Hen.  II.  But  it  was  not  even 
then  fixed  as  to  lands  held  in  free  socage,  according  to  Glanville,  b.  7.  c.  3, 
provided  the  lands  had  been  antiquitus  divisa.  Wilkins,  in  his  Leges  Anglo- 
Saxonicve,  ed.  1721,  p.  226,  states,  that  the  first  notice  which  we  have  of  the 
English  law  of  primogeniture,  is  in  the  laws  of  Hen.  I.  Primo  patrisfeudum 
primogenitus  Jilius  hahcat. 
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But  these  common  law  doctrines  of  descent  are  considered  to 
be  incompatible  with  that  equality  of  right,  and  that  uni- 
versal participation  in  civil  privileges,  which  it  is  the  constitu- 
tional policy  of  this  country  to  preserve  and  inculcate.  The  rea- 
sons which  led  to  the  introduction  of  the  law  of  primogeniture, 
and  preference  of  males,  ceased  to  operate  upon  the  decline  and 
fall  of  the  feudal  system;  and  those  stern  features  of  aristocracy 
are  now  vindicated  by  English  statesmen  upon  totally  different 
principles.  They  are  not  only  deemed  essential  to  the  stability 
of  the  hereditary  orders;  but  they  are  zealously  defended  in  an 
economical  point  of  view,  as  being  favourable  to  the  agriculture, 
wealth,  and  prosperity  of  the  nation,  by  preventing  the  evils  of 
an  interminable  subdivision  of  landed  estates.  It  is  contended, 
that  the  breaking  up  of  farms  into  small  parcels,  and  the  grad- 
ual subdivision  of  these  parcels  into  smaller,  and  still  smaller 
patches,  on  the  descent  to  every  succeeding  generation,  introduces 
a  redundant  and  starving  population,  destitute  alike  of  the  means, 
and  of  the  enterprise  requisite  to  better  their  condition.  The 
appeal  is  boldly  and  constantly  made  to  the  wretched 
[  *  384  ]  condition  *  of  the  agriculture  and  agricultural  improve- 
ment of  France,  and  particularly  of  the  province  of 
Normandy,  under  the  action  of  the  new  system  of  equal  partition. 
It  is  declared  to  be  an  enemy  to  all  enterprising  and  permanent 
improvements  in  the  cultivation  of  the  soil,  and  employment  of 
machinery;  to  all  social  comfort  and  independence,  as  well  as  to 
the  costly  erections  of  art,  and  embellishments  of  taste  (a).  On  the 

(a)  See  Edinburgh  Review,  vol.  xl.  360 — 375,  which  refers  to  the  agricultural 
tours  of  Arthur  Young,  James  P.  Cobbett,  and  Mr.  Birkbeck.  Such  has 
beeu  the  rapid  progress  of  the  French  law  of  descent,  that,  in  18.37,  France 
was  parcelled  out  among  more  then  ten  millions  of  landed  proprietors. 
M.  de  Tocqueville  alludes  to  its  Avonderful,  ii  not  portentous  effects  in  France. 
The  law  of  equal  distribution  ot  land,  he  observes,  strikes  at  the  root  of 
landed  property,  and  rapidly  disperses  families  and  fortunes.  It  overthrows 
in  its  course  the  walls  of  our  dwellings  and  the  landmarks  of  our  fields.  De  la 
Democratic  en  Ameriqiie,  t.  1,  p.  81,  82.  Arthur  Young  had  traveled  over 
France  before  the  French  revolution,  and  he  then  made  strong  and  striking 
objections  to  the  minute  division  of  little  farms  among  all  the  children,  in 
those  provinces  where  feudal  tenures  did  not  abound.  The  consequeiu^e  was, 
excessive  population,  beggary,  and  misery.  Younf/^s  Travels  in  France,  in 
1787  and  1788,  vol,  ii.  c.  12.  He  su])posed  that  more  than  one-third  of  the 
kingdom  was  occupied  by  very  small  farms,  cultivated  by  the  owner;  and 
the  facts,  observations,  and  reflections  contained  in  his  various  travels  in 
France,  England,  and  Ireland,  went  very  strongly  to  prove,  that  large  farms, 
and  sufficient  capital  to  manage  them,  wore  most  t!onducive  togeneral  improve- 
ment, independence,  prosperity  and  liapi)iness.  On  the  other  hand,  we  have 
the  authority  of  Varro  and  Pliny,  that  large  tracts  of  land  in  the  liauds  of 
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other  band,  Dr.  Smith,  the  author  of  the  Wealth  of  Nations, 
severely  condemns  the  policy  of  primogeniture,  as  being  contrary 
to  the  real  interest  of  a  numerous  family,  though  very  fit  to  sup- 
port the  pride  of  family  distinctions  (a).  The  Marquis  Garnier, 
the  French  translator  of  that  work,  is  also  a  decided  advocate  for 
the  justice  and  policy  of  the  principle  of  equal  partition;  and  the 
Baron  De  Stael  Holstein  is  of  the  same  opinion,  even  in  an  eco- 
nomical point  of  view.  He  considers  the  equal  division  of  estates 
much  more  favourable  to  the  wealth  and  happiness  of  society 
than  the  opposite  system  (6). 

There  are  very  great  evils,  undoubtedly,  in. the  subdivision  of 
estates,  when  it  is  carried  to  extremes,  and  property  divided  into 
portions  not  large  enough  for  the  comfortable  support  of  a  family. 
The  policy  of  the  measure  will  depend  upon  circumstances,  and 
is  to  be  considered  in  reference  to  the  state  of  society, 
the  genius  of  the  government,  *the  character  of  the  [*385] 
people,  the  amount  of  cultivated  land,  the  extent  of  ter- 
ritory, and  the  means  and  the  inducements  to  emigrate  from  one 
part  of  the  country  to  another.  Without  undertaking  to  form  an 
opinion  as  to  the  policy  of  primogeniture  under  the  monarchical 
governments,  and  crowded  population  of  England,  Ireland,  and 
France,  it  would  be  very  unfounded  to  suppose  that  the  evils  of 
the  equal  partition  of  estates  have  been  seriously  felt  in  these 
United  States,  or  that  they  have  borne  any  proportion  to  the  great 
advantages  of  the  policy,  or  that  such  evils  are  to  be  anticipated 
for  generations  to  come.  The  extraordinary  extent  of  our  un- 
settled territories,  the  abundance  of  uncultivated  land  in  the 
market,  and  the  constant  stream  of  emigration  from  the  Atlantic 
to  the  interior  states,  operates  sufficiently  to  keep  paternal  in- 
heritances unbroken.  The  tendency  of  these  causes,  as  experi- 
ence in  the  eastern  states  would  seem  to  confirm,  is  rather  to  en- 
large than  to  abridge  them;  and  if  the  inheritance  will  not  bear 
partition  without  injury  to  the  parties  in  interest,  the  eldest  son, 
in  some  of  the  states,  is  allowed  to  elect  to  take  the  whole  estate 
to  himself,  on   paying  to  the  other  heirs  an  equivalent   to  their 


overgrown  slave  proprietors,  and  left  uncultivated,  for  purposes  of  luxury, 
or  wretchedly  cultivated  by  slave  labour,  destroyed  the  prosperity  and 
strength  of  ancient  Italj'.     Latifundia  perdidere  Italiam. 

(a)    Wealth  of  Nations]  vol.  i.  382. 

(6)  See  K  A.  Review,  vol.  xxvi.  art.  8. 
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shares  in  money,  and  on  his  refusal,  the  same  privelege  is  al- 
lowed to  the  other  sons  successively  (a). 

By  the  common  law,  the  ancestor  from  whom  the  inheritance 
was  taken  by  descent,  must  have  had  actual  seisin,  or  seisin  in 
deed,  of  the  lands,  either  by  his  own  entry,  or  by  the  possession 
of  his  or  his  ancestor's  lessee  for  years,  or  by  being  in  the  receipt 
of  rent  from  the  lessee  of  the  freehold,  in  order  to  transmit  it  to 
his  heir.  The  heir,  to  be  entitled  to  take  in  that  character,  must 
be  the  nearest  male  heir  of  the  whole  blood,  to  the  person  who 
was  last  actually  seised  of  the  freehold.  The  maxim  of  the  law 
of  England  has  subsisted  from  the  earliest  ages,  and  appears  in 
Bracton,  Britton,  and  Fleta.  It  is  this  seisin  which 
[*386]  makes  a  person  the  stirps  or  stock,  *  from  which  all 
future  inheritance  by  right  of  blood  is  derived.  The 
maxim  of  the  common  law  was,  that  non  jus  sed  seisina  facit 
stipitem.  If,  therefore,  the  heir,  on  whom  the  inheritance  had 
been  cast  by  descent,  dies  before  he  has  acquired  the  requisite 
seisin,  his  ancestor,  and  not  himself,  becomes  the  person  last 
seised  of  the  inheritance,  and  to  whom  the  claimants  must 
make  themselves  heirs  (6).  The  rule  was  derived  from  the  doc- 
trine of  the  feudal  law,  which  required,  that  whoever  claimed  by 
descent  should  make  himself  to  be  the  heir  of  the  first  purchaser; 
and  the  seisin  of  the  last  possessor  from  whom  he  claimed  as  his 
heir  of  the  whole  blood,  was  considered  as  presumptive  evidence 
of  his  being  of  the  blood  of  the  first  purchaser.  It  supplied  the 
difficulty  of  investigating  a  descent  from  a  distant  stock,  through 
a  line  of  succession,  become  dim  by  the  lapse  of  ages  (c). 

There  are  reasonable  qualifications  in  the  English  law  to  the 
universality  of  this  rule.  If  the  ancestor  acquired  the  estate  by 
purchase,  he  might.  Id  some  cases,  transmit  it  to  his  heirs  with- 
out having  had  actual  seisin;  or  if,  upon  an  exchange  of  lands, 
one  party  had  entered,  and  the  other  had  not,  and  died  before 
entry,  his  heir  would  still  take  by  descent,  for  he  could  not  take 


(a)  Statute!^  of  Maryland,  of  1786  and  1802.  BeeSHarr.  <&  Johns.  Rep.  156, 
258.     Statutes  of  Connecticut,  1838,  p.  235.     Statute  of  Pennsylvania,  1832. 

(6)  Lift.  see.  8.  Co.  Lift.  11,  b.  Hale^s  Hist.  Com.  Law,  c.  11.  2  Blacks. 
Com.  209.  Goodtitle  v.  Newman,  3  Wils.  Rep.  516.  1  Simons  d- Stuart,  260. 
Seisin  in  deed  is  actual  possession  of  the  freehold,  and  seisin  in  law  is  a  legal 
right  to  such  possession. 

(c)  Reeve's  Hist,  of  the  English  Law,  vol.  ii.  318. 
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in  any  other  capacity  (a).  It  is  likewise  the  rule  in  equity,  that 
if  a  person  be  entitled  to  a  real  estate  by  contract,  and  dies  be- 
fore it  be  conveyed,  his  equitable  title  descends  to  his  heir  {b). 
The  possession  of  a  tenant  for  years  is  the  possession  of  the  per- 
son entitled  to  the  freehold  (c);  and  the  seisin  or  possession  of 
one  parcener,  or  tenant  in  common,  is  the  seisin  and  possession 
of  the  other.  So,  also,  the  possession  of  a  guardian  in  socage,  is 
the  possession  of  his  infant  ward,  and  sufficient  to  con- 
stitute *  the  technical  possessio  fratris,  and  transmit  [  *  387  ] 
the  inheritance  to  the  sister  of  the  whole  blood  (d). 

If  the  estate  be  out  in  a  freehold  lease  when  the  father  dies, 
then  there  is  not  such  a  possession  in  the  son  as  to  create  the 
possessio  fratris.  The  tenancy  for  life  in  a  third  person  suspends 
the  descent,  unless  the  son  enters  in  his  lifetime,  or  receives  rent 
after  the  expiration  of  the  life  estate.  It  is  a  well  settled  rule  of 
the  commqn  law,  that  if  the  person  owning  the  remainder  or  re- 
version expectant  upon  the  determination  of  a  freehold  estate, 
dies  during  the  continuance  of  the  particular  estate,  the  remain- 
der or  reversion  does  not  descend  to  his  heir,  because  he  never 
had  a  seisin  to  render  him  the  stock,  or  terminus  of  an  inheritance. 
The  intervention  of  the  estate  of  freehold  between  the  possession 
and  the  absolute  fee,  prevents  the  owner  of  the  fee  from  becom- 
ing the  stock  of  inheritance,  if  he  dies  during  the  continuance  of 
the  life  estate.  The  estate  will  descend  to  the  person  who  is  heir 
to  him  who  created  the  freehold  estate,  provided  the  remainder 
or  reversion  descends  from  him;  or  if  the  expectant  estate  had 
been  purchased,  then  he  must  make  himself  heir  to  the  first  pur- 
chaser of  such  remainder  or  reversion  at  the  time  when  it  comes 
into  possession.  He  takes  the  inheritance,  though  he  may  be  a 
stranger  to  all  the  mesne  reversioners  and  remainder-men, 
through  whom  the  inheritance  had  devolved  (e).  This  severe 
rule  of  the  common  law  is  so  strictly  enforced,  that  it  will,  in 
some  cases,  admit  the  half,  to  the  exclusion  of  the  whole  blood  (g). 

(a)  Shelley's  case,  1  Co.  98,  a.  b.  by  Coke,  who  argued  for  the  defendant,  in 
whose  favour  judgment  was  rendered. 
(6)  Potter  V.  Potter,  1   Vesey,  437. 

(c)  Co.  Lift.  15  a. 

(d)  Lift.  sec.  8.  Co.  Lift.  15  a.  Goodtitle  v.  Newman,  3  Wils.  Rep.  516. 
Doe  V.  Keen,  7  Term  Rep.  386. 

{e)  Co.  Litt.  15  a.     Doe  v.  Hutton,  3  Bos.  <&  Pull.  643,  655.     Ratcliffe's 
case,  3  Co.  41,  b.  42,  a.     Kellow  v.  Rowden,  3  Jlod.  Rep.  253. 
{g)  Co.  Litt.  15,  a. 
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Should  the  person  entitled  in  remainder  or  reversion  exercise 
an  act  of  ownership  over  it,  as  by  conveying  it  for  his  own  life, 
it  would  be  an  alteration  of  the  estate  sufficient  to  create 
[  *  388]  in  him  a  new  stock,  *or  root  of  inheritance.  It  would 
be  deemed  equal  to  an  entry  upon  a  descent  (a). 
The  rule  of  the  common  law  existed  in  New  York,  under  the 
statute  of  descents  of  1786;  and  the  heir  was  to  deduce  his  title 
from  the  person  dying  seised.  It  had  been  repeatedly  held,  that 
during  the  existence  of  a  life  estate,  the  heir  on  whom  the  rever- 
sion or  remainder  was  cast,  subject  to  the  life  estate,  was  not  so 
seised  as  to  constitute  him  the  possessio  fratris,  or  stirps  of  de- 
scent, if  he  died  pending  the  life  estate;  and  the  person  claiming 
as  heir  must  claim  from  a  previous  ancestor  last  actually  seised  (6). 
If  the  estate  in  fee  had  been  acquired  by  descent^  it  was  necessary 
that  there  should  have  been  an  entry  to  gain  a  seisin  in  deed,  to 
enable  the  owner  to  transmit  it  to  his  heir;  and,  therefore,  if  the 
heir,  on  whom  the  inheritance  had  been  cast  by  descent,  died  be- 
fore entry,  his  ancestor,  and  not  himself,  became  the  person  last 
seised,  and  from  whom  the  title  as  heir  was  to  be  deduced.  If, 
however,  the  ancestor  acquired  the  estate  hy  purchase,  he  was,  in 
many  cases,  allowed  to  transmit  the  estate  to  his  heirs,  though 
he  had  not  had  actual  seisin  in  himself.  But  the  New  York  Re- 
vised Statutes  (c),  have  wisely  altered  the  pre-existing  law  on 
this  subject;  and  they  have  extended  the  title  by  descent  gener- 
ally to  all  the  real  estate  owned  by  the  ancestor  at  his  death;  and 
they  include  in  the  descent  every  interest  and  right,  legal  and 
equitable,  in  lands,  tenements,  and  hereditaments,  either  seised  or 
possessed  by  the  intestate,  or  to  ivhich  he  was  in  any  manner  en- 
titled, with  the  exception  of  leases  for  years,  and  estates  for  the 
life  of  another  person.  The  Massachusetts,  Virginia,  North 
Carolina,  and  the  Tennessee  law  of  descent  reach  equally  to 
every  interest  in  fee  in  real  estate.  The  Massachusetts  statute 
extends  to  every  such  interest  for  the  life  of  another,  and  the 
North  Carolina  and  Tennessee  statutes  to  every  right,  title,  or 
interest  in  the  estate  (d).     This  completely  abolishes  the  Eng- 

(rt)  Co.  Litf.  15.  a.     Ibid.  191,  h.    Stringer  v.  New,  9  Mod.  Hep.  3G3. 

(6)  Jackson  v.  Hendricks,  3  Johm.  Cas.  214.  Bates  v.  Schroeder,  13  Johns. 
Hep.  260.     Jackson  v.  Hilton,  16  ibid.  96. 

(c)  Vol.  i.  751,  sec.  1.     Ibid.  754,  sec.  27. 

{d)  3fan8achmetts  Revised  Statutef*,  1835.  Acts  of  North  Carolina  and  of  Trn- 
nessce,  of  1784,  c.  22.  Guion  v.  Bnxton,  1  3Ieigs,  565.  Aet  of  Virriinia.  Oc- 
tober,  1785.     Judge  Lomax   considers  the   common  law   rule  sciaina  facit 

400 


Le(.  l.XV.j  OP  REAL  PROPEIITY.       ,  ^  3S9 

lisli  maxim,  that  seisina  facit  stipitem.  So,  likewibe,  in  Rhode 
Island,  Connecticut,  New  Jersey,  Pennsylvania,  Delaware,  South 
Carolina,  Georgia,  and  Ohio,  and  probably  in  other  states,  the 
real  and  personal  estates  of  intestates  are  distributed  among  the 
heirs,  without  any  reference  or  regard  to  the  actual  seisin  of  the 
ancestor.  Reversions"  and  remainders  vested  by  descent  in  an 
intestate,  pass  to  his  heirs  in  like  manner  as  if  he  had  been  seised 
in  possession;  and  no  distinction  is  admitted  in  descents 
between  estates  in  possession,  and  *in  reversion  (a).  In  [  *389] 
the  States  of  Vermont,  New  Hampshire,  Maryland,  and 
North  Carolina,  the  doctrine  of  the  possessio  fratris  would  seem 
still  to  exist  (&). 

Though  posthumous  descendants  inherit  equally  as  if  they  had 
been  born  in  the  lifetime  of  the  intestate,  and  had  survived  him, 
yet  the  inheritance  descends,  in  the  mean  time,  to  the  heir  in  esse 
at  the  death  of  the  intestate.  It  was  declared,  by  Lord  Ch.  J.  De 
Grey,  in  the  case  of  Goodtitle  v.  Newman  (c),  on  the  authority 
of  a  case  in  the  Year  Books,  of  9  Hen.  VI.,  25,  a,  that  the  pos- 
thumous heir  was  not  entitled  to  the  profits  of  the  estate  before 
his  birth,  because  the  entry  of  the  presumptive  heir  was  lawful. 
This  rule  does  not  apply  to  posthumous  children  who  take  re- 
mainders, under  the  statute  of  10  and  11  Wm.  III.  They  must 
take  the  intermediate  profits,  says  Lord  Hardwicke;  for  they  are 
to  take  in  the  same  manner  as  if  born  in  the  lifetime  of  the  f  ather  (d). 
This  construction  of  Lord  Hardwicke  applies  to  the  New  York 
Revised  Statutes ;  for  it  is  declared,  that  posthumous  descendants 
shall,  in  all  cases,  inherit  in  the  same  manner  as  if  born  in  the 

stipifem  as  abrogated  in  Virginia  by  that  statute.  See  his  Digest  of  the  Laws 
of  Real  Property,  vol.  i.  594.  This  work  is  in  three  volumes,  and  it  applies 
as  well  to  the  laws  respecting  real  property  in  the  United  States  as  in  Vir- 
ginia. The  work  is  upon  the  model  of  Cruise's  Digest,  and  it  may  well  be 
recommended  as  a  valuable  addition  to  the  lawyer's  librarv. 

{a)  Reere  on  Descents,  377— S79.  1  HilVs  S.  C.  Ch.  Rep.  2G9.  Cook  v.  Ham- 
mond, 4  Mason^s  Rep.  467.  Hillhouse  v.  Chester,  3  Dajfn  Rep.  IGO.  Gardner 
i'.  Collins,  2  Peters'  IT.  S.  Rep.  59.  Tucker^s  Blacks.  Com.  vol.  ii.  apj^cndix, 
note  B.  The  doctrine  of  the  comm<m  law  was  fully,  ably,  and  learnedly  dis- 
cussed by  counsel,  in  the  three  last  cases  above  mentioned. 

(h)  2  Peters'  U.  S.  Rep.  625.  Griffith's  Law  Register,  tit.  N.  C.  No.  6.  Reeve 
on  Descents,  377.  The  English  real  property  commissioners,  in  their  tirst  re- 
port to  parliament,  in  May,  1829.  objected  to  the  rule  that  seisitm  facit  sti- 
pitem ;  and  they  recommended  an  alteration  of  the  rule,  so  far  as  that  the 
inheritance  should  pass  to  the  heir  of  the  person  last  seised  of,  or  entitled  to 
the  estate  or  interest,  to  be  taken  by  inheritance. 

(c)  3  Wils.  Rep.  516. 

(d)  Basset  v.  Basset,  3  Atk.  Rep.  203. 
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lifetime  of  the  intestate.     The  provision  in  the  laws  of  some  of 
the  other  states,  such   as  Rhode  Island,  New  Jersey, 
[  *390  ]  Pennsylvania,  *and  Missouri,  would  seem  to  be  to  the 
same  efPect,  and  admit  of  the  same  construction  (a). 
II.  The  second  rule  of  descent  is,  that  if  a  person  dying  seised, 
or  as  owner  of  land,  leaves  lawful  issue  of  different  degrees  of 
consanguinity,  the  inheritance  shall  descend  to  the  children  and 
grandchildren  of  the  ancestor,  if  any  be  living,  and  to  the  issue 
oi  such  children  or  grandchildren  as  shall  be  dead,  and  so  on  to 
the  remotest  degree,  As   tenants  in  common.     But  such  grand- 
children, and  their  descendants,  shall  inherit  only  such  share  as 
their  parents  respectively  would  have  inherited  if  living. 

The  rule  is  thus  declared  in  the  New  York  Revised  Statutes^ 
and  it  probably  is  to  be  found  in  the  laws  of  every  state  in  the 
union  (b).  The  rule  applies  to  every  case  where  the  descendants 
of  the  intestate,  entitled  to  share  in  the  inheritance,  shall  be  of 
unequal  degrees  of  consanguinity  to  the  intestate.  Those  who 
are  in  the  nearest  degree  take  the  shares  which  would  have  de- 
scended to  them,  had  the  descendants  in  the  same  degree,  who 
are  dead,  leaving  issue,  been  living,  and  the  issue  of  the  descend- 
ants who  are  dead,  respectively,  take  the  shares  which  their 
parents,  if  living,  would  have'  received.  It  may  be  illustrated  by 
the  following  example:  A.  dies  seised  of  land,  and  leaves  B.,  a 
son,  living,  and  D.  and  E.,  two  grandsons,  of  C,  a  son,  who  is 
dead.  Here  B.,  the  son,  and  D.  and  E.,  the  two  grandsons,  stand 
in  different  degrees  of  consanguinity;  and'^B.  will,  therefore, 
under  this  second  rule,  be  entitled  to  one-half  of  the  estate,  and 
D.  and  E.  to  the  other  half,  as  tenants  in  common.  Or  suppose 
A.  should  leave  not  only  B.,  a  son,  living,  and  D.  and  E.,  two 
grandsons,  by  C,  who  is  dead,  but  also  F.  and  G.,  two  great 
grandsons,  by  H.,  a  daughter  of  C,  who  is  also  dead. 
[  *  391  ]  Here  would  be  descendants,  living  in  three  different  *  de- 
grees of  consanguinity,  viz.  a  son,  two  grandsons,  and 
two  great  grandsons.  The  consequence  would  be,  that  B.,  the 
son,  would  t^ke  one-half  of  the  estate;  D.  and  E.,  the  grandsons, 
would  take  two- thirds  of  the  other  half;  and  F.  and  G.,  the  great 

(a)  New  York  Revised  Statutes,  vol.  i.  754,  sec.  18.  Griffith's  Law  Register, 
under  the  head  of  each  state,  No.  (5. 

(6'  New  York  Revised  Statutes,  vol.  i.  751,  sec.  :i,  4.  Mass.  Reinsed  Statutes, 
1835.  Griffith's  Imw  Register,  pasnim.  Ordinance  of  Congress,  of  13th  July, 
1787.     Kentucky  Statutes,  1785,  1797. 
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grandsons,  would  take  the  remaining  third  of  one-half,  and  all 
would  possess  as  tenants  in  common.  Had  they  all  been  in  equal 
degree,  that  is,  had  all  of  them  been  either  sons,  grandsons,  or 
great  grandsons,  they  would,  under  the  first  rule,  have  inherited 
the  estate  in  equal  portions;  which  is  termed  inheriting  per  capita. 
So  that,  when  heirs  are  all  in  equal  degree,  they  inherit  per 
capita,  or  equal  portions,  and  when  they  are  in  different  degrees, 
they  inherit  per  stirpes,  or  such  portion  only  as  their  immediate 
ancestor  would  have  inherited  if  living.  Inheritance  per  stirpes 
is  admitted  when  representation  becomes  necessary  to  prevent  the 
exclusion  of  persons  in  a  remoter  degree;  as  for  instance,  when 
there  is  left  a  son,  and  children  of  a  deceased  son,  and  a  brother, 
and  children  of  a  deceased  brother.  But,  when  they  are  in  equal 
degree,  as  all,  for  instance,  being  grandsons,  representation  is  not 
necessary,  and  would  occasion  an  unequal  distribution  of  the  es- 
tate; and  they,  accordingly,  inherit  per  capita.  This  is  the  rule 
which  prevails  throughout  the  United  States,  with  the  exceptions, 
already  noticed,  of  Rhode  Island,  New  Jersey,  North  Carolina, 
South  Carolina,  Alabama,  and  Louisiana;  and  it  agrees  with  the 
general  rule  of  law  in  the  distribution  of  personal  property  (a). 
The  law  of  descent,  in  respect  to  real  and  personal  property,  bears, 
in  this  respect,  a  striking  resemblance  to  the  civil  law,  as  con- 
tained in  the  118th  novel  of  the  Emperor  Justinian  (6). 

The  rule  of  inheritance  per  stirpes  is  rigidly  adhered  to  in  the 
English  law  of  descent  of  real  estates.  Parceners, 
*in  one  single  instance,  do  inherit  per  capita,  but  this  [  *392  ] 
is  where  the  claimants  stand  not  only  in  equal  degree, 
but  are  entitled  in  their  own  right,  as  daughters  or  sisters  of  the 
common  ancestor.  They  never  take  per  capita,  when  they  claim 
the  land/iw-e  representatioyiis ;  and,  therefore,  if  a  man  hath  two 
daughters,  and  they  both  die  in  his  lifetime,  the  eldest  leaving 
three,  and  the  youngest  one  daughter,  these  four  granddaughters, 
although  in  equal  degree,  yet  claiming  by  right  of  representa- 
tion, they  inherit  per  stirpes,  and  the  one  of  them  takes  as  large 
a  portion  as  the  other  three  (c).     The  civil  law,  in  this,  as  well 

{n)  See  vol.  ii,  425,  of  this  work.  The  rule  is  comprehensively  and  clearly 
stated  in  the  Virginia  law  of  descents,  of  1792.  Revised  Code  of  Virginia,  vol. 
i.  237. 

{h)  The  distinctive  character  of  succession  per  stirpes,  and  per  capita,  and 
the  grounds  on  which  they  severally  rest,  is  exceedingly  well  explained  by 
Vinnius,  in  his  Commentary  upon  the  Institutes,  lib.  3,  tit.  1,  n.  6. 

(c)  2  Woodd.  Lee.  115. 
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as  in  other  cases,  Bespecting  the  succession  to  the  property  of  in- 
testates, went  upon  more  equitable  principles,  but  still  it  went 
not  to  the  extent  that  our  law  has  proceeded.  Like  the  English 
law,  it  rigidly  adhered  to  the  doctrine  of  inheritance  per  stirpes^ 
that  is,  representation  took  place  in  infinitum  in  the  right  line 
descending;  but,  with  respect  to  collaterals,  it  permitted  it,  as  we 
have  done,  only  when  necessary  to  prevent  the  exclusion  of  claim- 
ants in  a  remoter  degree  (a).  Thus,  for  example,  by  the  civil 
law,  as  well  as  by  the  general  American  law  of  descents,  and  of 
distributions,  already  mentioned,  a  brother  and  a  nephew  took 
per  stirpes,  but  nephews  alone  took  per  capita  (b). 

III.   X  third  canon  of  inheritance,  which   prevails  to  a  con- 
siderable extent  in  this  country,  is,  that  if  the  owner  of 
[  *  393  ]  *  lands  dies  without  lawful  descendants,  leaving  parents, 
the  inheritance  shall  ascend  to  them,  either  first  to  the 
father  and  next  to  the  mother,  or  jointly,  under  certain  qualifica- 
tions. 

(1.)   Of  the  father. 

The  estate  goes  to  the  father,  in  such  a  case,  unless  it  came  to 
the  intestate  on  the  part  of  the  mother,  and  then  it  passes  to  her, 
or  the  maternal  kindred;  and  this  is  according  to  the  rule  in  the 
States  of  Maine,  New  Hampshire,  Vermont  (c),  Rhode  Island, 
New  York  (d),  Kentucky,  and  Virginia.     In  Massachusetts  (e) 


{a)  Inst  3,  1,  6.     Novel,  118.     2  Blacks.  Com.  217. 

{b)  Louisiana  is  here  also  an  exception  to  the  general  rule  in  this  country; 
and  representation  applies  in  the  collateral  line  to  brothers  and  sisters,  and 
their  descendants,  whether  they  stand  in  equal  or  unequal  degrees.  Cinl 
Code  of  Louisiana,  No.  893.  The  Code  Napoleon,  from  whence  the  law  of  de- 
scents of  Louisiana,  in  the  descending  and  collateral  lines,  was  taken,  adheres, 
in  this  case,  (see  No.  742,)  to  the  rule  of  representation ;  and  I  apprehend  the 
doctrine  of  representation  is  also  preserved  in  these  collateral  cases  in  North 
and  South  Carolina,  Alabama,  and  Rhode  Island,  notwithstanding  the  de- 
scendants in  the  collateral  line  may  stand  in  equal  degrees. 

(c)  The  rule  only  applies,  in  New  Hampshire  and  Vermont,  when  the  in- 
testate, dying  without  issue,  had  been  married,  or  was  ot  lawful  age. 

(d)  N<u)  York  Revised  Statutes,  vol.  i.  751,  sec.  5.  Ibid.  7.")3,  sec.  12.  The 
rule  in  New  York,  according  to  the  r)th  section  of  the  Revised  Statutes  above 
cited,  and  the  amendment  thereto  by  statute  of  the  20th  April.  1830,  is,  that 
if  the  intt^statc^  dies,  without  lawful  descendants,  leavmg  a  father,  the  inheri- 
tance descends  to  him,  unless  it  came  to  the  intestate  on  the  i>art  of  hia 
mother,  and  she  be  living.  But  if  she  be  dead,  the  estate  so  descending  on 
her  part  shall  go  to  the  father  lor  life,  and  then  to  the  brothers  and  sisteixof 
the  intestate,  and  their  descendants,  according  to  the  law  of  inheritance  by 
collateral  relatives;  if  there  be  no  such  brothers  and  sisters,  or  their  descend- 
ants, living,  the  inheritanc«^  descends  to  the  father  in  fee. 

(c)  MassachuaselH  Revised  Statutes,  1835. 
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the  estate  desceDds  in  all  cases  to  the  father,  if  the  intestate  leaves 
no  lawful  descendants.     In  Georgia,  the  v7idow  of  the  intestate, 
under  the  statute  of  1804,  took  a  moiety  if  there  were   no  chil- 
dren; and  the  other  moiety,  or  the  whole,  if  there  was  no  widow, 
went  to  the  father  only,  as  one  of  the  next  of  kin  with  the  broth- 
ers and  sisters,  for  the  statute  makes  them  equal  of  kin  for  the 
purpose  of  inheritance  (a).     In  Maryland,  if  the  estate  was  ac- 
quired by  descent,  it  goes  to  the  parent  or  kindred  in  the  pater- 
nal or  maternal  line  from  which  it  descended.     If  otherwise,  it 
goes  to  the  father  only  in  default  of  issue,  and  of  brothers  and 
sisters  of  the  whole,  and  of  the  half  blood.   In  New  Jersey,  broth- 
ers and  sisters  of  the  whole  blood,  and  their  children,  take  the 
inheritance  in  default  of  lineal  heirs,  in  preference  to  the  parents 
or  either  of  them.     But  in  default  of  such  brothers  and  sisters, 
and  their  issue,  the  estate  descends  to  the  father  in  fee-simple, 
and  if  no  father,  to  the  mother  for  life,  and  after  her  death,  to 
the  brothers  and  sisters  of  the  half  blood  (&).     The  rule  in  Mis- 
sissippi is  essentially  the  same,  except  that  the  mother  in  the 
above  case  takes  a  fee,  and  the  half  blood  take  equally  with  the 
whole  blood,  unless  they  be  kindred  in  the  same  degree,  and  then 
the  whole  blood  are  preferred  (c).     In  Louisiana,  the  father  and 
mother  succeed  equally  as  next  of  kin  to  a  moiety  of  the  estate  of 
the  child  dying  intestate,  and  without  issue.     The  other  moiety 
goes  to  the  brothers  and  sisters  and  their  descendants. 
If  only  one  of  the  parents  *  survives,  that  parent  takes  [  *  394  ] 
one-fourth;    and  it  seems  that  such  parent  is  a  forced 
heir  for  the  one-fourth  of  the  estate,  and  that  the  child  cannot 
dispose  of  it  by  will  (d).     The  rule  in  Indiana  resembles  very 
much  that  in  Louisiana,  for  in  default  of  issue  the  father,  and  if 
dead,  the  mother,  takes  one-half  of  the  estate,  and  the  other  half 
is  equally  divided  among  the  brothers  and  sisters,  or  their  de- 
scendants.    If  no  parents,  the  brothers  and  sisters  or  their  de- 
scendants take  the  whole.     If  none  of  them  and  the  parents  be 
living,  then   the  whole   estate  goes  to  the  father,  or  if  dead,  to 
the  mother  (e).     In  Illinois,  in  default  of  issue  and  their  de- 
fa)  In  Georgia,  by  the  statute  of  December  23d,  1826,  the  descent  is  so  far 
altered,  that  in  default  of  issue,  the  widow  pow  takes  the  whole  estate,  real 
and  personal.     In  other  respects  the  former  rule  remains. 
(6)  Elmer's  Digest,  130,  131. 

(c)  Revised  Code  of  Missixsij^pi,  1824,  p.  41. 

(d)  Civil  Code  of  Louisiana,  No.  899,  907.     Cole  v.  Cole,  19  Martin,  414. 

(e)  Revised  Statutes  of  Indiana,  1838,  p.  237. 

405 


*  394  OF  REAL  PROPERTY.  •      [Part  VI. 

scendants,  the  estate  goes  as  follows:  the  whole  personal  estate 
and  one-half  of  the  real  estate  to  the  widow,  and  the  residue, 
or  the  whole,  if  there  be  no  widow,  to  the  parents,  brothers 
and  sisters,  and  their  descendants,  in  equal  parts,  and  if  only 
one  of  the  parents  be  living,  that  parent  takes  as  survivor  a  double 
portion.  If  there  be  no  widow,  or  parent,  or  brothers,  or  sisters, 
or  their  descendants,  then  the  estate  descends  in  equal  parts  to 
the  next  of  kin  in  equal  degree,  computing  by  the  rules  of  the 
civil  law  (a).  In  Pennsylvania,  the  father  and  mother  take 
jointly  for  life,  and  for  the  life  of  the  survivor,  and  if  there  be  no 
issue,  or  brothers,  or  sisters,  or  descendants  of  the  whole  blood, 
the  father  and  mother,  if  both  be  living,  and  if  not,  the  survivor 
takes  an  estate  in  fee  (6).  In  Missouri,  the  parents  take  equally 
with  the  brothers  and  sisters  of  the  intestate.  In  South  Carolina, 
by  the  act  of  1797,  in  default  of  issue,  or  widow,  (who  takes  a 
third,  or  moiety,  or  two -third  parts  of  the  estate,  as  the  case  may 
be,)  the  father,  or  if  dead,  the  mother,  takes  the  estate,  real  and 
personal,  in  conjunction  with  the  brothers  and  sisters  in  equal 
shares  (c).  In  Connecticut,  Ohio,  North  Carolina,  Tennessee, 
Mississippi,  and  Alabama,  the  father  takes  only  in  default  of 
brothers  and  sisters  (d).  In  Delaware,  the  parents  are  postponed 
to  the  brothers  and  sisters,  and  their  descendants ;  and  in  default 
of  brothers  and  sisters,  the  estate  is  distributed  equally  "to 
every  of  the  next  of  kindred  of  the  intestate,  who  are  in  equal  de- 
gree."    I  do  not  know  what  construction  has  been  given  to  the 

(a)  Revised  Laws  of  Illinois,  edit.  1833,  p.  625. 

(6)  Act  of  April  8th,  1833.     Pardon's  Dig.  550,  551. 

(c)  Watson  v.  Hill,  1  31 'Cord's  Rep.  161. 

{d)  In  Alabama,  the  widow  takes  a  moiety  in  dower,  if  there  be  no  lineal 
descendants.  She  takes,  in  Missouri,  in  that  case  one-half  of  the  real  and 
personal  estate  absolutely.  In  Ohio,  in  default  of  lineal  descendants,  the  es- 
tate passes  to  the  brothers  and  sisters  of  the  intestate  of  the  whole  blood  and 
their  representatives,  and  in  default  of  the  whole  blood,  the  estate  passes  to 
the  brothers  and  sisters,  and  their  descendants,  of  the  half  blood.  S/attfte 
Laws  of  Ohio,  1831,  p.  253.  If  there  be  no  brothers  or  sisters  of  the  half  blood, 
or  their  representatives,  the  estute  ascends  to  the  father,  and  if  he  be  dead,  to 
the  mother.  Ibid.  In  Connecticut,  the  parents  are  preferred  to  the  half 
blood  in  the  above  case.  Revised  Stafnies  of  Connecticut,  1821,  p.  207.  Ibid. 
1838,  p.  235.  In  Tennessee,  under  the  statutes  of  1784,  the  estate,  in  default 
of  issue,  and  brothers  and  sisters,  and  their  issue,  vests  in  fee  in  the  parent 
from  whom  derived;  of  if  the  estate  was  acquired  by  the  intestate,  then  it  vests 
in  the  father  in  fee  if  livinj;,  and  if  not,  then  it  descends  to  the  motlier  for  life, 
and  then  to  the  heirs  of  the  intestati'  on  the  \y\rt  of  the  father,  and  in  default 
thereof,  to  the  heirs  on  the  part  of  the  mother.  Lands  acquired  by  descent 
from  the  father,  do  not  even  vest  in  the  mother  for  life,  but  go  to  the  collat- 
eral relations  on  the  father's  side.  Roberts  v.  Jackson,  4  Verger,  308.  Hoover 
V.  Gregory,  10  ibid.  444. 
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statute  on  this  subject  io  Delaware;  but  the  next  of  kindred  to 
the  intestate,  I  presume,  must  be  the  parents,  if  living.  They  are 
nearer  of  kin  than  brothers  and  sisters;  but  the  statute  having 
given  brothers  and  sisters  the  preference,  and  then,  in  default  of 
them,  to  the  next  of  kindred  to  the  intestate,  it  would  seem,  that 
the  claim  of  the  parents  as  next  of  kin  reassumes  its  force,  and 
that  both  father  and  mother  jointly  must  be  entitled  to  the  in- 
heritance. In  North  Carolina,  the  parents  take  for  life  only,  in 
default  of  issue,  and  of  brothers  and  sisters;  and  in  New  Jersey, 
if  there  be  no  lawful  issue,  nor  a  brother  or  sister  of  the  whole 
blood,  or  their  lawful  issue,  the  father  takes  the  inheritance  in 
fee;  unless  it  came  to  the  person  last  seised  from  the  mother  by 
descent,  devise,  or  gift,  in  which  case  it  descends  as  if  the  person 
dying  seised  had  survived  his  father  (a). 

*  The  admission  of  the  father  to  the  inheritance  of  [  *  395  ] 
his  children  dying  intestate,  and  without  lineal  de- 
scendants, is  an  innovation,  and  a  very  great  improvement,  upon 
the  English  common  law  doctrine  of  descents.  The  total  exclu- 
sion of  parents,  and  all  lineal  ancestors,  in  such  a  case,  is  said  to 
be  peculiar  to  the  English  law,  and  to  those  of  other  nations, 
which  have  been  deduced  from  the  feudal  policy  (b).  Sir  Martin 
Wright  has  laboured  to  vindicate  the  English  rule  on  the  feudal 
theory,  by  a  train  of  artificial  and  technical  reasoning,  which  has 
no  manner  of  foundation  in  the  principles  of  justice.  So  far  as 
the  feud  was  presumed  to  be  antiquum  aut  paternum,  it  was 
deemed  to  have  passed  already  through  the  father,  and,  therefore, 
he  comd  not  succeed.  It  would  be  repugnant  to  the  fiction;  and 
the  rights  of  the  father,  as  it  seems,  must  be  sacrificed  to  sustain 
it.  The  heir  was  also  bound  to  show  himself  entitled  by  a  regular 
course  of  descent  from  the  first  feudatory  or  purchaser;  and  the 
best  evidence  of  that  which  the  case  afforded,  was  to  prove  that 

(rt)  Giiffitli's  Laic  Register.  Elmer^s  N.  J.  Dig.  130.  Reeve^s  Treatise  on  the 
Law  of  Descents.  Statutes  of  the  several  States,  published  by  John  Anthon,  Esq., 
as  an  appendix,  or  third  volume  to  Sheppard^s  Touchstone.  JVeiv  York  Revised 
Statutes. 

(i)  By  the  Saxon  laws,  however,  upon  the  death  of  the  son  without  issue, 
the  father  inherited.  Laws  of  Hen.  I.,  c.  70;  and  by  tlie  Spanish  law.  (and 
which  constitutes  the  law  of  Texas,)  in  default  of  lineal  descendants,  the 
parents,  and  in  default  of  parents,  the  grandparents,  equally  on  the  part  of  the 
father  and  the  mother  succeed  to  the  estate,  and  collaterals  do  not  take  until 
failure  of  the  ascending  line.  Institutes  of  the  Civil  Law  of  Spain,  by  Aso  db 
Manuel,  b.  2.  tit.  4,  ch.  3.  White\'i  new  Recopilacion  of  the  Laivs  of  Spain  and 
the  Indies,  Phil.  1839,  p.  116.  in  which  is  incorporated  the  Institutes  of  Aso 
&  Manuel,  and  the  laws  of  Coahuila  and  Texas. 
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be  was  heir  of  the  whole  blood  to  the  person  last 
[  *  396  ]  seised  (a).     The  very  artificial  *Dature,  aod  absurd  re 

suits  of  the  English  rule,  are  strikingly  illustrated  by 
the  well  known  case  stated  by  Littleton  (6),  that  though  the 
father  never  can  be  heir  to  his  son,  for  the  inheritance  never  can 
ascend,  and  the  uncle,  or  father's  brother,  though  in  a  remoter 
degree,  will  have  the  preference;  yet,  if  the  uncle  should  die  in- 
testate without  issue,  the  father,  as  heir  to  the  uncle,  may  suc- 
ceed to  the  inheritance  of  his  son ;  for,  says  Littleton,  he  icometh 
to  the  land  by  collateral  descent,  and  not  by  lineal  ascent.  So, 
it  has  been  held,  that  if  either  parent  stood  in  the  relation  of 
cousin  to  the  son,  they  would  inherit  in  that  character,  though 
not  as  father  or  mother  (c). 

(a)  Wright  on  Tenures,  179 — 185.  vSir  William  Blackstone,  (Com.  vol.  ii. 
211,  212,)  has  followed  implicitly  the  reasoningof  Sir  Martin  Wright;  and  he 
charges  Sir  Edward  Coke  with  having  adopted  the  quaint  reason  of  Bracton, 
who  ''regulates,"  as  he  says,  "the  descent  of  lands  according  to  the  laws  of 
gravitation."  This  reflection  on  the  good  sense  and  taste  of  Coke  and  Brac- 
ton, appears  to  me  to  be  utterly  unmerited  and  groundless. 

Bracton,  after  speaking  of  the  descent  of  the  fee  to  the  lineal  and  collateral 
heii-s,  adds,  descendit  itaquie  jus  quasi  ponderosum  quid  cadens  deorsum  recta 
linea  rel  transversali,  et  nunquam  reascendit  ea  via  qua  descendit.  A  latere  tamen 
ascendit  alicui propter  defectum  haeredum  inferius  provenientium.  Bracton,  lib. 
2,  c.  29.  sec.  1.  Lord  Coke,  {Co.  Litt.  11,  a.,)  after  quoting  the  maxim  in 
Littleton,  that  inheritances  may  lineally  descend,  but  not  ascend,  barely  cite.s 
the  passage  in  Bracton,  to  prove  that  lineal  ascent,  iu  the  right  line,  is  pio- 
hibited,  and  not  in  the  collateral.  He  also  refers  to  Ratcliffe's  case.  (3  Co.  40,) 
where  some  reasons  are  assigned  for  excluding  the  lineal  ascent,  and  the  law 
of  gravity  is  not  one  of  them.  The  words  of  Glanville  (lib.  7,  c.  1,)  are  to 
the  same  effect:  hsereditas  naturaJiter  descendit,  nunquam  naturalitur  ascendit. 
This  is  clearly  the  course  and  dictate  of  nature.  It  is  alluded  to  in  one  of 
the  Epistles  of  St.  Paul;  (2  Cor.  xii.  14,)  and  it  was  frequently  and  patheti- 
cally inculcated  in  the  classical  as  well  as  in  the  juridical  compositions  of 
the  ancients.  Taylor^ s  Elements  of  the  Civil  Law,  540 — 542.  The  ascent  to 
parents  is  up  stream,  and  against  the  natural  order  of  succession.  Bracton 
admits  the  ascent  in  collateral  cases,  which  shows  that  he  did  not  consider 
descent  "regulated"  by  any  dark  conceit.  The  '"laws  of  gravitation  "  were 
unknown  when  Bracton  wrote.  He  merely  alluded  to  the  descent  of  falling 
bodies  by  way  of  illustration;  and  it  was  a  beautiful  and  impressive  allusion, 
worthy  of  the  poli.shed  taste  of  Bracton,  and  the  grave  learning  of  Coke. 

The  new  English  statute  of  descents  of  3  and  4  Wm.  IV.,  c.  lOG,  li;is  es- 
sentially altered  the  common  law  canons  of  descent.  It  admits  the  ascend- 
ing line  to  the  succession  on  failure  of  the  descending  line,  and  before  a  re- 
sort to  collaterals.  Thus  the  father  succeeds  as  heir  to  the  inheritance  be- 
fore brothers  and  sisters,  and  the  grandfather  before  uncles  and  aunts.  Pa- 
ternal ancest<3rs  and  their  descendants  were  to  have  preference  over  maternal 
ancestors  and  their  descendants,  and  male  paternal  and  maternal  ancestors 
are  preferred  to  female.  (6)  L}tt.  sec.  \\. 

(c)  Ea.stwood  V.  Vincke,  2  P.  Wm.  f)13.  By  a  law  of  Hen.  I.,  in  <lcf:inll 
of  children,  the  estate  descended  to  the  parents ;  and  in  defaults  of  parents,  to 
the  brothers  and  sistei s,  and  in  default  of  them,  to  uncles  and  aunts;  but 
with  a  reference  throughout  to  the  male  line.  L.  L.  Hen.  /.,  c.  70.  See 
Wilkins'  Leycs  Anglo-SSaxonxcx. 
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By  tho  Jewish  law,  on  failure  of  issue,  the  father  Bucceeded 
to  the  son  (a).  And  by  the  Roman  law,  on  failure  of 
*  lineal  descendants,  the  parents,  or  lineal  ascendants,  [  *  397  ] 
succeeded,  in  conjunction  with  the  brothers  and  sisters 
of  the  intestate,  to  his  inheritance  (6).  It  was,  however,  a  fixed 
principle  in  the  civil  law,  that  collaterals  could  never  exclude  as- 
cendants, even  in  the  remotest  degree;  and  no  collaterals,  beyond 
brothers'  and  sisters'  children,  could  share,  in  any  degree,  the 
estate  with  ascendants  (c).  But  the  succession  of  parents,  in  the 
ascending  line,  was  regarded  by  the  civil  law,  as  luctuosa  hcere- 
ditas,  or  tristis  successio;  and  the  natural  order  of  mortality  was 
held  to  be  disturbed  (d).  The  Napoleon  code  (e),  in  imitation 
of  the  rule  in  the  civil  law,  gives  to  the  parents  of  a  child  dying 
without  issue  a  moiety  of  his  estate,  and  to  the  brothers  and 
sisters  the  other  moiety.  Toullier  (g)  justifies  the  ascent  of  the 
inheritance  to  parents  in  default  of  issue,  as  being  laid  on  the 
foundations  of  natural  law  equally  with  lineal  descent;  and  he 
severely  arraigns,  as  unjust  and  dangerous,  the  theory  of  Montes- 
quieu (h),  who  refers  the  whole  right  of  succession  in  the  de- 
scending, as  well  as  in  the  ascending  line,  solely  and  exclusively 
to  positive  institution.  Montesquieu  is  not  singular,  for  Arch- 
deacon Paley  refers  the  right  of  succession  entirely  to  the  law  of 
the  land  (i).  The  elder  text  writers  on  public  law,  have  gener- 
ally placed  the  claim  of  children  to  the  inheritance  of 
their  parents  on  the  law  of  *  nature,  and  the  claim  of  [  *  398  ] 
parents  to  the  child's  estate  on  failure  of  issue,  as  par- 
taking of  the  same  reason,  though  in  an  inferior  degree.  But 
Grotius  admits,  that  tho  law  of  succession,  in  its  modifications, 
has  exceedingly  varied  in  different  countries  and  ages,  and  that 

(rt)  Jones  Com.  on  Isxiis,lSl.  Selden^  De  Success,  ad  leges  Ebree  in  bona  de- 
funct, c.  12. 

(6)  Novel,  118,  c.  2. 

(c)   Taylor's  Elements  of  the  Civil  Lau\  542. 

(rf)  Inst,  o,  3,  2.  Code,  (J,  25,  9.  We  have  a  striking  allusion  to  this  senti- 
ment of  nature,  in  the  address  of  the  provisional  government  at  Paris  to  the 
French  nation,  on  the  6th  April,  1814,  when  the  imperial  soeptre  was  fall- 
ing from  the  hands  of  Napoleon.  They  exhorted  the  nation  to  restore  the 
ancient  monarchy,  and  look  for  the  return  of  peace  and  the  pacific  arts,  so 
that  the  French  youth  might  no  longer  he  cut  off  by  arms,  before  they  had  strength 
to  bear  them;  and  the  order  of  nature  no  longer  he  interrupted;  and  that  parents 
might  hope  to  die  before  their  children. 

{e)  Sec.  746,  747,  748,  751. 

{g)  Droit  Civil  Fran<;ais,  torn.  iv.  sec.  124,  126,  note 

(h)  UEsprit  des  Loir,  liv.  26,  c.  6. 

(«■)  Principles  of  Philosophy,  b,  3,  part  1,  c.  4. 
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the  law  of  nature  is  not  of  precise  and  absolute  obligatioD  on 
this  subject  (a). 

(2.)   Of  the  mother. 

If  the  inheritance  came  to  the  intestate  on  the  part  of  the 
mother,  though  his  father  survive  him;  or  if  he  does  not  survive 
him,  and  the  mother  survives,  and  there  be  a  brother  or  sister,  or 
their  descendants,  the  mother  takes  an  estate  for  life  only;  and 
if  there  be  no  brother  or  sister,  or  their  issue,  or  father,  she  takes 
the  inheritance  in  fee. 

This  is  the  rule  in  New  York  (6),  and  in  Pennsylvania  the 
mother  in  default  of  issue,  takes  a  life  interest  in  the  real  estate 
jointly  with  the  father,  or  solely  for  life  if  she  survives  him.  And 
in  default  of  issue,  and  brothers  and  sisters,  and  their  descendants 
of  the  whole  blood,  the  real  estate  descends  in  fee  to  the  father 
and  mother,  if  both  be  living,  and  if  not  to  the  survivor  (c).  In 
New  Jersey,  the  mother  takes  a  life  estate,  if  the  intestate  dies 
without  issue,  or  brother  or  sister,  or  their  issue,, or  father  (d); 
and  in  North  Carolina,  she  takes  with  the  father,  or  as  survivor, 
an  estate  for  life  only,  in  default  of  issue,  and  in  default  of 
brothers  and  sisters.  She  takes  no  other  estate  in  Tennessee, 
nor  even  that  estate,  unless  in  default  of  a  father  (e).  On  the 
other  hand,  in  Illinois  and  Louisiana,  she  is  received  on  the  most 
favourable  terms;  and,  in  default  of  issue,  she  takes  equally  a 
portion  of  the  inheritance  with  the  father;  being,  in  Louisiana,  a 
moiety  of  the  estate  between  them,  and,  in  Illinois,  as  I  should 
apprehend,  the  parent  or  parents  take  the  whole  estate  as  next 
of  kin.  In  Georgia,  the  widow  of  the  intestate  takes  a 
[  *  399  ]  child's  share  of  the  estate;  and  if  no  issue  then  she  takes  *  a 
moiety.  If  no  widow,  issue,  or  father,  the  mother  takes 
aD  equal  share,  as  one  of  the  next  of  kin,  with  the  brothers  and 
sisters.     The  mother,  in  Vermont,  takes  equally  with  the  brothers 

{a)  Grotius  de  Jure  B.  &  P.,  b.  2,  c.  7,  sec.  5,  11.  Piiff.  Droit  des  Gens, 
par  Barb.  4,  11, 13. 

(6)  New  YorJc  Remscd  Statutes,  vol.  i.  752,  sec.  G. 

(c)  Act  of  April  8th,  1833.     Purdon's  Dig.  550,  551. 

{d)  Act  of  1838.     Etraer's  Dig.  131. 

(c)  In  Tennessee,  under  the  statutes  of  1784,  lands  acquired  by  descent 
from  the  father, 'do  not,  upon  tlie  death  of  the  child,  intestate,  and  without 
issue,  or  ])rother  or  sister,  vest  in  tlic  inotlier  for  life,  but  go  to  the  uufles 
and  aunts  on  the  father's  side.  Hor  life  estate  hy  inheritance  from  her  issue 
is  confined  to  lands  acujuired  by  such  issue,  and  when  the  child  leaves  no 
father  living.     Vide  supra,  p.  394,  n.  2. 
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and  sisters  of  the  intestate.  On  default  of  issue  and  widow,  ( for 
she  takes  half  of  the  estate,)  and  father,  and  brothers  and  sisters, 
the  mother  takes  the  whole  estate,  as  next  of  kin  (a).  The  law 
in  Maine  and  New  Hampshire  is  nearly  similar,  but  with  this 
variation,  that  the  mother  takes  equally  with  the  brothers  and 
sisters;  and  they  all  take  alike,  and  the  widow  of  the  intestate 
is  confined  to  her  common  law  dower.  In  Massachusetts,  Rhode 
Island,  Connecticut,  Ohio,  Delaware,  Maryland,  Alabama,  and 
Mississippi,  the  mother  takes  the  inheritance  in  default  of  issue, 
and  of  brothers  and  sisters,  and  father.  But  if  there  be  brothers 
and  sisters,  then,  by  the  laws  of  Massachusetts,  Rhode  Island, 
Virginia,  Kentucky,  and  South  Carolina,  in  default  of  issue,  and 
father,  the  mother  shares  equally  with  the  brothers  and  sisters, 
and  their  descendants;  and,  in  Missouri,  she  shares  equally  with 
them  and  the  father,  though  he  be  living;  and,  in  Connecticut, 
she  shares  equally  with  the  father;  and,  in  Indiana,  she  takes  two 
shares  instead  of  one. 

'  In  the  ancient  Attic  laws  of  succession,  the  inheritance  of  an 
intestate  without  issue,  went  to  the  collateral  kindred  on  the 
father's  side,  with  a  uniform  preference  of  males;  and  it  did  not 
descend  to  the  kindred  on  the  mother's  side,  until  the  relations 
in  the  paternal  line,  to  the  degree  of  second  cousins,  had  failed. 
The  mother,  at  Athens,  as  well  as  at  Jerusalem,  was  excluded 
from  the  inheritance  of  her  son.  This  appears  from  the  speech 
of  Isaeus  on  the  estate  of  Hagnias.  Among  the  Jews,  in  default 
of  issue,  the  father  succeeded  to  the  estate  of  the  son,  excluding 
the  mother  and  collaterals  (b).  The  decemviral  law  at 
Rome,  and  *  which  seems,  in  this  instance,  says  Sir  [  *  400  ] 
William  Jones,  to  have  been  borrowed  from  that  of 
Solon,  excluded  mothers  from  the  right  of  succession  to  tlieir 
children.  This  rigour  was  sometimes  mitigated  by  the  lenity  of 
the  praetors.      Relief  was  promoted  by  the  Senatus  consultum 


(a)  The  Probate  Act  of  Vermont,  sec.  75,  Statutes  348,  says,  that  if  the 
intestate  has  neither  child,  father,  nor  widow,  then  brothers,  sisters,  and 
mother,  and  their  legal  representatives,  take  the  whole  estate. 

(6)  Mater  et  cognatio  materna  a  successione  excfusa  penifus.  Selden,  de  Suc- 
cess, ad  leges  Ebrm,  in  bona  defunct,  c.  12.  Lord  Ch.  J.  Holt,  in  Black- 
borough  V.  Davis,  1  P.  ]Vm.  52,  says,  that  this  was  according  to  the  construc- 
tion of  the  Je^vish  doctors  upon  the  27th  chapter  of  Numbers;  and  it  is  so 
stated  in  Selden,  ibid,  c,  12.  See,  also.  Antiquities  of  the  Jewish  Republic,  by 
Thomas  Lewis,  vol.  iii.  324. 
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Tertullianum,  in  the  time  of  Hadrian,  and  completed,  with  some 
restrictions,  by  the  Justinianean  code  (a). 

The  great  diversity  of  opinion  and  policy  among  different 
nations,  as  to  the  succession  of  parents,  and  which  appears  so 
strongly  in  our  American  codes,  is  very  strikingly  illustrated  in 
the  jurisprudence  of  Holland.  In  South  Holland,  the  inherit- 
ance, in  default  of  issue,  ascends  to  the  parents,  in  case  they  are 
both  alive.  But  if  only  one  of  them  survives,  (and  it  is  imma- 
terial which  of  them,)  the  survivor  is  wholly  excluded,  because 
there  is  a  separation  of  the  bed.  On  the  other  hand,  in  North 
Holland,  the  surviving  parent  divides  the  estate  with  the  brothers 
and  sisters  of  the  deceased,  whether  they  be  of  the  full  or  half 
blood;  and  if  there  be  no  brother  or  sister,  the  surviving  parent 
takes  the  whole  (6). 

IV.  If  the  intestate  dies  without  issue,  or  parent,  the  estate 
goes  to  his  brothers  and  sisters,  and  their  representatives.  If 
there  be  several  such  relatives,  and  all  of  equal  degree  of  consan- 
guinity to  the  intestate,  the  inheritance  descends  to  them  in  equal 
parts,  however  remote  from  the  intestate  the  common  degree  of 
consanguinity  may  be.  If  they  all  be  brothers  and  sisters,  or 
nephews  and  nieces,  they  inherit  equally;  but  if  some  be  dead 
leaving  issue,  and  others  living,  then  those  who  are  living  take 
the  share  they  would  have  taken  if  all  had  been  living,  and  the 
descendants  of  those  who  are  dead  inherit  only  the  share  which 
their  parents  would  have  received  if  living.  The  rule  applies 
to  other  direct  lineal  descendants  of  brothers  and  sisters, 
[*401]  and  *the  taking  per  capita  when  they  stand  in  equal 
degree,  and  taking  per  stirpes  when  they  stand  in  differ- 
ent degrees  of  consanguinity  to  the  common  ancestor,  prevails  as 
to  such  descendants  to  the  remotest  degree. 

The  succession  of  collaterals,  in  default  of  lineal  heirs  in  the 
descending  and  ascending  lines,  has  existed  among  all  nations 
who  had  any  pretensions  to  civility  and  science,  though  under 
different  modifications,  and  with  diversified  extent.  In  this  fourth 
role,  (and  which  is  the  rule  in  New  York)  (c),  the  ascending  line, 

(a)  Jones*  lassua,  Pref.  Discourse.  His  Commentary  on  Jsiena,  183,  &c.  Novd 
118,  c.  2. 

(6)   Vander  Linden^s  Institutes  of  the  Laws  of  Holland,  by  J.  Henn',  Es(|.,  159. 

(c)  Ne^o  York  Revised  Statute.%  \o\.  i.  752,  sec.  7,  8,  9,'  10.  The  law  ofde- 
Bcent,  in  New  York,  is  on  tliis  point  al  to  red  and  improved;  for  it  appears  tliat 
by  the  law  of  1780,  nephews  and  nie.ees  took  per  stirpes  in  all  cases.  Jack- 
son V.  Thurman,  fi  Johns.  Rep.  ;W2. 
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after  parents,  is  postponed  to  the  collateral  line  of  brothers  and 
sisters.  The  rule  I  have  stated  is  perhaps  universally  the  rule  in 
this  country,  that  brothers  and  sisters  are  preferred,  in  the  order 
of  succession,  to  grandparents,  though  the  latter  stand  in  an  equal 
degree  of  kindred  (a).  This  is  by  analogy  to  the  rule  of  distri- 
bution of  the  personal  estate  of  intestates,  as  settled  in  the  civil, 
and  in  the  English  law.  But  there  are  very  considerable  differ- 
ences in  the  laws  of  the  several  states,  when  the  next  of  kin,  in 
this  collateral  line,  are  nephews  and  nieces,  and  the  claims  of 
uncles  and  aunts  to  share  with  them  are  interposed.  The  direct 
lineal  line  of  descendants  from  brothers  and  sisters,  however  re- 
mote they  may  be,  take  exclusively  and  by  representation,  under 
the  rule  in  New  York,  so  long  as  any  of  that  line  exist.  But  this 
is  not  the  case  in  many  of  the  United  States;  and  the 
rule  is,  therefore,  *to  be  received  with  this  qualification,  [  *  402  ] 
that  in  most  of  the  states,  nephews  and  nieces,  and  their 
descendants,  take  as  there  stated,  bat  they  do  not  take  exclu- 
sively. In  Massachusetts,  if  there  be  no  lineal  descendants,  nor 
father,  the  estate  descends  in  equal  shares  to  the  brothers  and 
sisters  and  mother,  and  to  the  children  of  any  deceased  brother 
or  sister  by  right  of  representation;  but  if  there  be  no  brother  or 
sister  living,  the  estate  descends  to  the  mother  in  exclusion  of  the 
issue,  if  any,  of  deceased  brothers  or  sisters  {b}.  Uncles  and  aunts 
take  equally  with  the  nephews  and  nieces,  as  being  of  equal  kin, 
in  the  States  of  New  Hampshire,  Vermont,  and  North  Carolina. 
But  nephews  and  nieces  take  in  exclusion  of  them,  though  they 
be  all  of  equal  consanguinity  to  the  intestate,  in  the  States  of 
Maine,  Massachusetts,  Rhode  Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Maryland,  Ohio,  Indiana,  Illi- 
nois, Kentucky,  Virginia  (c),  Tennessee,  South  Carolina,  Georgia, 

{a)  By  the  Civil  Code  of  Louisiana,  art.  908,  if  a  person  dies,  leaving  no  de- 
scendants, nor  father  nor  mother,  his  brothers  and  sisters,  or  their  descend- 
ants, inherit  the  whole  succession,  to  the  exclusion  of  Ihe  ascendants,  and  other 
collaterals.  The  old  Cinl  Code  of  Louisiana  was  different;  since,  according 
to  that  code,  before  collateral  relations  could  set  up  a  claim  to  the  inherit- 
ance, they  must  have  shown  that  the  relations  in  the  ascending  line  had  ceased 
to  exist.  Hooter's  Heirs  v.  Tippet,  12  Martinis  Rep.  390.  Bernardine  v. 
L'Espinasse,  18  ihid.  94. 

(/•)  Massachusetts  Revised  Statutes,  1835. 

(c)  Davis  V.  Rowe,  6  Randolph\s  Rep.  355.  In  this  case,  the  Virginia  act 
of  descents,  of  1785,  and  its  analogy  to  the  principles  and  rules  of  the  Eng- 
lish statute  of  distribution  of  the  personal  estate  of  intestates,  and  the  rules 
of  the  civil  law  from  whence  it  was  borrowed,  are  examined  with  great  in- 
dustry and  legal  erudition. 
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Alabams,  Louisiana,  Mississippi,  and  Missouri.  I  draw  this  con- 
clusion, because  the  inheritance  appears  to  be  given,  in  those 
states,  to  the  brothers  and  sisters,  and  their  descendants,  or  chil- 
dren, before  recurrence  is  had  to  a  distinct  branch  of  the  grand- 
parent's stock.  The  principle  on  which  the  rule  is  founded,  is, 
that  collateral  kindred,  claiming  through  the  nearest  ancestor, 
are  to  be  preferred  to  the  collateral  kindred  claiming  through  a 
common  ancestor  more  remote.  The  claim  of  ^he  nephew  is 
through  the  intestate's  father,  and  of  the  uncle,  through  the  in- 
testate's grandfather. 

In  several  of  the  states,  as  in  Maine,  New  Hampshire,  Ver- 
mont, Rhode  Island,  Connecticut,  Pennsylvania,  Maryland, 
Georgia,  Alabama,  and  Mississippi,  there  is  no  representation 
among  collaterals,  after  brothers'  and  sisters'  children  (a);  nor 
in  Delaware,  after  brothers'  and  sisters'  grandchildren;  nor  in 
Mississippi  after  the  descendants  of  brothers  and  sisters;  and  in 
some  of  the  states,  as  in  New  Jersey,  there  does  not  appear  to  be 
any  positive  provision  for  the  case.  In  Louisiana,  representation 
is  admitted  in  the  collateral  line,  in  favour  of  the  children  and  de- 
scendants of  the  brothers  and  sisters  of  the  deceased  (b). 
[*403]  In  North  Carolina,  the  claimants  take  *  per  stirpes,  in 
every  case,  even  though  the  claimants  all  stand  in  equal 
.  degree  of  consanguinity  to  the  common  ancestor,  and  so  do  the 
descendants  of  brothers  and  sisters  by  the  law  of  descent  in 
Alabama. 

The  distinction  between  the  claims  of  the  whole  and  of  the 
half  blood,  becomes  of  constant  application  in  cases  of  collateral 
succession  to  real  estates;  and  there  is  a  wide  difPerence  in  the 
laws  of  the  several  states  in  relation  to  that  distinction.  The 
half  blood  is  entirely  excluded  by  the  English  law,  on  the  very 
artificial  rule  of  evidence,  that  the  person  who  is  of  the  whole 

{a)  This  was  also  formerly  the  case  in  New  York,  nnder  the  statute  of  de- 
scents of  1786.  In  Maine,  the  intestate  died  without  leavinjx  issue  or  parents, 
but  leaving  a  child  of  a  deceased  brother,  and  the  grandchildren  of  another 
brother  deceased,  and  it  was  held  that  the  child  took  the  estate,  and  the 
grandchildren  were  not  entitled  to  a  distributive  share  of  the  estate,  })ecause 
the  statute  in  that  state  was  equivalent  in  its  effect  to  the  legal  provision  in 
the  English  statute  of  distribution,  that  there  should  be  no  representation 
among  collaterals  beyond  brothers'  and  sisters'  children.  Quinby  v.  Higgins, 
14  Maine  Rep.  309. 

(6)  (Hrnl  Code,  art.  893.  But  representation,  for  the  purpose  of  inherit- 
ance does  not  extend  to  the  children  of  first  cousins  of  the  deceased,  liat- 
cliff  u.  Ilatcliff,  19  Martin' 6  Rep.  335. 
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blood  to  the  person  last  seised,  affords  the  best  presump- 
tive proof  that  he  is  of  the  blood  of  the  feudatory  or  purchaser  (a). 
Our  American  law  of  descent  would  seem  to  be  founded  on  more 
reasonable  principles.  The  English  rule  of  evidence  may  be  well 
fitted  to  the  case  to  which  it  is  applied;  but  the  necessity  or 
policy  of  searching  out  the  first  purchaser  is  to  be  questioned,  so 
long  as  the  last  owner  of  the  estate,  and  the  proximity  of  blood 
to  him,  are  ascertained.  In  Maine,  New  Hampshire,  Vermont, 
Massachusetts  (6),  Ehcde  Island  (c),  New  York  (d),  Illinois, 
North  Carolina  (e),  Tennessee  (/),  and  Georgia  (g),  there  seems 
to  be  no  essential  distinction  left  between  the  whole  and  the  half 
blood.  They  are  equally  of  the  blood  of  the  intestate.  But  in 
the  States  of  Connecticut,  New  Jersey,  Pennsylvania, 
Delaware,  Ohio,  Indiana,  Maryland  (h),  *  Virginia  (^),  [*404] 

(a)  2  Blacks.  Com.  228—231.  The  rule  of  the  English  common  law  is, 
thai  the  heir  claiming  by  collateral  descent  must  be  the  nearest  collateral 
heir  of  the  whole  blood  of  the  person  last  seised  on  the  part  of  the  ancestor 
through  whom  the  estate  descended.  Leach,  V.  C,  in  Hawkins  v.  She  wen, 
1  Sim.  <&  Stu.  260.  But,  in  18^.3,  by  the  statute  of  3  and  4  Wm.  IV.,  c.  106, 
the  distinction  between  the  whole  and  the  half  blood  in  the  descent  of  real 
property  is  in  a  great  measure  abolished.  The  half  blood  are  to  succeed  to 
the  inheritance  next  after  any  relation  in  the  same  degree  of  the  whole  blood 
and  his  issue,  where  the  common  ancestor  shall  be  a  male;  and  next  after  the 
common  ancestor,  where  such  ancestor  shall  be  a  female. 

{b)3fassachusetts  Revised  Statutes,  1835. 

(c)  Gardner  v.  Collins,  2  Peters'  U.  S.  Rep.  58.     3  Blason's  Rep.  398,  S.  C. 

{(l)  New  York  Revised  Statutes,  vol.  i.  753.  sec.  15. 

(e)  Act  of  1808.     North  Carolina  Dig.  p.  237. 

(/)  It  was  the  object  of  the  act  of  1784.  adopted  in  Tennessee,  to  preserve 
real  estate  derived  by  descent,  in  the  blood  of  the  transmitting  ancestor,  and 
the  whole  and  half  blood  of  such  ancestor  take  equall3\  Butler  v.  King,  2 
Yerger's  Rep.  115.  In  Nichol  r.  Dupree,  7  Yerger,  415,  the  claims  of  the 
half  blood,  under  the  statutes  of  1784  and  1797,  were  extensively  discussed, 
and  they  were  considered  as  equally  entitled  under  the  law  of  descents  in 
Tennessee,  with  the  whole  blood. 

(r/)  Prince's  Dig.  of  the  Laws  of  Georgia,  edit.  1837,  p.  233.  The  statute  of 
Georgia  of  December  12,  1804,  gives  a  preference  to  the  half  blood  in  the 
paternal  line,  over  that  in  the  maternal  line. 

(/t)  In  Maryland,  the  whole  and  half  blood  take  equally  ancestral  estates; 
but  if  the  intestate  acquired  the  estate  by  purchase,  in  contradistinction  to 
title  by  descent,  brothers  and  sisters  of  the  whole  blood  have  the  preference. 
This  is  by  the  statute  of  1786.  Hall  v.  Jacobs,  4  Harr.  &  Johnx.  245.  Max- 
well V.  Seney,  5  ibid.  23.  The  Ordinance  of  Congress,  of  13th  July,  1787,  for 
the  government  of  the  north-west  territory,  (and  which  territory  now  in- 
cludes the  States  of  Ohio,  Indiana,  Illinois,  Michigan,  &c.,)  provided,  in  the 
law  of  descents,  that  there  should  in  no  case  be  a  distinction  between  kin- 
dred of  the  whole  and  half  blood.  But  a  distinction  would  appear  to  have 
been  subsequently  created  by  statute  in  Ohio  and  Indiana.  See  supra,  p. 
394,  and  Griffithls  Register,  and  Revised  Statutes  of  Indiana,  1838,  p.  237. 

(i)  In  Virginia,  collaterals  of  the  half  blood  take  half  portions,  unless  all 
the  collaterals  be  of  the  half  blood,  and  then  they  take  whole  portions.  Ee- 
fused  Code  of  Virginia,  vol.  1.  237. 
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Kentucky,  South  Carolina  (a),  Alabama  (6),  Mississippi  (c), 
Missouri,  and  Louisiana  (d),  there  is  a  marked  preference  (though 
more  or  less  extensive  in  different  states)  given,  by  the  law  of 
descents,  to  the  whole  blood.  The  half  blood  is  only  postponed, 
or  its  share  diminished,  and  nowhere  is  it  totally  excluded  (e). 

There  is  a  difierence,  also,  in  the  laws  of  the  several  states,  be- 
tween the  succession  to  estates  which  the  intestate  had  acquired 
in  the  course  of  descent,  or  by  purchase.  If  the  inheritance  was 
ancestral,  and  came  to  the  intestate  by  gift,  devise,  or  descent,  it 
passes  to  the  kindred  who  are  of  the  blood  of  the  ancestor  from 
whom  it  came,  whether  it  be  in  the  paternal  or  maternal  line,  so 
as  to  exclude  the  relations  in  the  adverse  line  until  the  other  line 
be  exhausted.  This  is  the  rule  in  Rhode  Island,  Con- 
[*405]  necticut.  New  York    (gr).  New  Jersey  (/),  *Ohio,  Vir- 

(a)  Lawson  v.  Perdriaux,  1  M' Cordis  Rep.  456.  In  North  Carolina,  under 
the  act  of  1808,  on  failure  of  lineal  descendants,  the  inheritance,  transmitted 
by  descent  or  devise  from  an  ancestor,  (grandfather, )  goes  to  the  next  collat- 
eral relation  of  the  person  last  seised  who  was  of  the  blood  of  such  ancestor, 
though  a  cousin,  rather  than  to  a  half  brother,  ex  parte  materna,  for  he  was 
not  of  the  blood  of  the  ancestor.     Felton  v.  Billups,  2  Dev.  &  Battle,  ,308. 

(6)  Kindred  of  the  whole  blood  preferred  to  kindred  of  the  half  blood  in 
the  same  degree.     No  other  difference.     Digest  of  Laws  of  Alabama,  885. 

(c)  Fatheree  v.  Fatheree,  Walker^ 8  Miss.  Rep.  311.  Revised  Code  of  Missis- 
sippi, 1824,  p.  41. 

(d)  Cidl  Code  of  Louisiana,  No.  909.  Revised  Statutes  of  Missouri,  1835,  p. 
223. 

(e)  In  Pennsylvania,  by  act  of  8th  April,  1833,  and  in  New  Jersey,  by  act 
of  1838,  the  half  blood  succeed  by  descent,  in  default  of  issue,  brothers  and 
sisters  of  the  whole  blood,  and  their  descendants,  and  parents.  Elmer'' s  Dig. 
131.  In  such  a  case,  sisters  of  the  half  blood  take  to  the  exclusion  ot  the 
more  remote  kindred  of  the  whole  blood.  The  word  blood  in  its  natural  and 
technical  sense  includes  the  half  blood.     Baker  v.  Chalfant,  5  Wharton,  477. 

(/)  In  Den  v.  Jones  &  Searing,  3  Halsted,  340,  the  half  blood  of  the  person 
dying  seised  was  held  entitled  to  inherit  an  ancestral  estate;  because  he  was 
of  the  half  blood  of  the  person  dying  seised,  as  well  as  of  the  blood  of  the 
ancestor  from  whom  the  lands  came. 

{g)  New  York  Revised  Statutes,  vol.  i.  752,  753,  sec.  10,  11,  12,  15.  The 
words  in  the  laws  of  the  several  states  regulating  the  descent  of  ancestral  in- 
lieritances,  require  that  the  heir  should  be  of  the  blood  of  the  ancestor.  This 
would,  in  the  ordinary  sense  of  the  words,  admit  the  half  blood,  f«>r  they 
may  be  of  the  blood  of  the  ancestor,  though  only  of  tlie  hall  blood  to  tlie  intes- 
tate, liut  the  statute  of  Pennsylvania  lias  been  understood  to  exclude  the 
half  blood  in  that  case;  and  this  construction  arises  from  the  woiding  of  the 
statute;  and  Ch.  J.  Reeve  says  it  is  peculiar  to  Pennsylvania.  7i'rrr< '.s  Imw 
of  Descents,  382.  The  statute  of  Connecticut  says  simply,  of  the  blood  of  the 
ancestor.  The  Ne^o  York  Revised  Stntntrs  have  adopted  the  same  rule;  and 
in  that  solitary  instance  excluded  tlie  half  blood,  as  not  being  of  the  blood  of 
the  ancestor.  The  15th  section  referred  to.  is  not  suscejitible  of  any  other 
construction.  The  learned  author  of  tlie  treatise  of  descents  was  mistaken 
in  supposing,  when  he  wrote,  that  the  law  of  Pennsylvania  was  ptvKliar. 
The  law  of  New  York,  of  178(5,  then  in  force,  had  the  same  peculiarity,  and 
it  has  been  continued.     So,  also,  in  cases  to  which  the  rules  of  the  statute 
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ginia,  Tennesseo,  and  North  Carolina.  The  distinction  does  not 
appear  as  a  positive  institution  in  many  other  states,  as  in  Maine, 
New  Hampshire,  Vermont,  Massachusetts,  Pennsylvania,  Georgia, 
Alabama,  Mississippi,  and  Missouri  (a).  The  estate,  as  I  pre- 
sume descends,  in  those  states,  and  perhaps  in  some  others,  in 
the  same  path  of  descent,  whether  it  came  from  the  paternal  or 
maternal  ancestors,  or  was  acquired  by  purchase  (b). 

do  not  extend,  the  canons  of  inheritance  at  common  law  still  apply;  and  in 
these  two  respects  the  exclusion  of  the  half  blood  continues  to  exist  in  the 
law  of  New  York.  In  Ohio,  the  statute,  in  regulating  the  descent  of  ances- 
tral eslatrs,  gives  the  estate,  in  default  of  lineal  descendants,  to  the  brothers 
and  sisters  of  the  intestate,  who  may  be  of  (he  blood  of  the  ancestor,  whether  they 
be  of  the  whole  or  the  half  blood.  But  the  statute  further  adds,  that  in  deftiult 
of  such  brothers  and  sisters,  and  tlie  ancestor  from  whom  the  estate  came  by 
gift  be  living,  the  estate  shall  ascend  to  him;  and  if  not  living,  then  to  his 
brothers  and  sisters,  or  their  representatives;  and  in  default  thereof,  then  to 
the  brothers  and  sisters  of  the  intestate  of  the  half  blood,  and  their  represen- 
tatives, though  such  brothers  and  sisters  be  not  of  the  blood  of  the  ancestor.  If 
all  these  fail,  then  to  the  next  of  kin  of  the  intestate  of  the  blood  of  the  an- 
cestor.    Statutes  of  Ohio,  1831,  p.  252, 

(a)  In  1807,  lands  in  Missouri  did  not  descend  to  brothers  and  sisters  of 
the  half  blood.  1  3fissouri  Rep.  G94.  By  the  Statutes  of  Descents  in  Missis- 
sippi, of  March  12th,  1803,  and  revised  and  amended  February  10th,  180(), 
and  November  26th,  1821,  if  there  be  no  children  of  the  intestate  or  descend- 
ants of  them,  nor  brother  nor  sister,  nor  the  descendants  of  them,  nor  father  or 
mother  living,  the  land  descends  in  equal  parts  to  the  next  of  kin  to  the  in- 
testate, in  equal  degree,  computing  by  the  rules  of  the  civil  law.  The  con- 
struction which  has  been  given  to  the  words  next  of  kin  in  the  above  statute, 
excludes  the  operation  of  the  common  law,  in  relation  to  the  sulyect  of  pa- 
ternal and  maternal  inheritance,  and  gives,  for  instance,  the  estate  to  the 
maternal  aunt  as  being  next  of  kin,  to  the  exclusion  of  a  paternal  great 
uncle  more  remote,  though  the  estate  was  acquired  by  descent  in  the  pater- 
nal line.  Doe,  ex  dem.  Hickey  v.  Eggleston,  in  the  Mississippi  Court  of 
Errors  and  Appeals.  In  Pennsylvania,  by  act  of  8th  April,  1833,  the  next 
of  kin  take  the  real  as  well  as  personal  estate  of  the  intestate  without  re- 
gard to  the  ancestor  or  other  relation  from  whom  such  estate  may  have  came. 
Furdon\s  Dig.  552.  In  the  case  of  Bevan  v.  Taylor,  7  Scrg.  &  Rawle,  397, 
prior  to  the  statute  of  1833,  the  court  went  upon  the  ground,  that  if  there 
was  no  brother,  or  sister,  or  father,  the  estate  acquired  from  the  fother  went 
to  the  relations  on  the  part  of  the  father,  in  exclusion  of  the  relations  on  the 
part  of  the  mother;  because  they  were  not  of  the  blood  of  the  ancestor  from 
whom  the  estate  came. 

(6)  In  Indiana,  when  the  estate  is  derived  by  descent  from  the  paternal 
line,  and  there  be  living  a  brother  or  sister  of  the  intestate,  the  maternal 
line  take  only  a  half  portion,  and  so  vice  versa.  Revised  Statutes  of  Indiana, 
1838,  p.  237.  I  wish  to  be  understood  to  speak  on  the  subject  of  these 
minuter  regulations  with  a  degree  of  distrust.  The  rules  concerning  colla- 
teral succession  in  the  several  states  are  quite  complex,  and  they  are  exceed- 
ingly various  and  different  from  each  other  in  their  minuter  shades.  The 
laws  on  this,  as  on  many  other  subjects,  are  not  constant,  but  exposed  to  the 
restless  love  of  change,  Avhich  seems  to  be  inherent  in  American  policy,  both 
as  to  constitutions  and  laws.  But  in  this  fourth  edition,  I  have  corrected 
many  inaccuracies  existing  in  the  former  editions,  and  I  have  corrected  the 
text  according  to  the  amendments  and  alterations  in  the  statute  laws  of  the 
states,  and  I  trust  that  this  present  edition,  on  this  title,  will  be  much  less 
in  error. 
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The  English  law  requires  the  claimant  of  the  inheritance  to  be 
heir  to  the  person  last  seised,  and  of  the  blood  of  the  first  pur- 
chaser, and  of  the  whole  blood  of  the  person  last  seised.  It  gives 
a  universal  preference  in  collateral  inheritances,  as  far  as  relates 
to  the  first  purchaser,  of  the  paternal  to  the  maternal  line;  and 
this  English  doctrine  is  founded  on  the  technical  rule 
[  *406]  already  alluded  to,  that  it  is  *  necessary  the  heir  should 
show  himself  to  be  descended  from  the  first  purchaser, 
or  afford  the  best  presumptive  evidence  which  the  case  admits  of 
the  fact  (a).  The  American  law  of  descents  does  not  go  on  the 
principle  of  searching  out  the  first  purchaser  through  the  mists 
of  the  past  generations,  except  the  estate  be  ancestral,  and  then 
it  stops  at  the  last  purchaser  in  the  ancestral  line.  Its  general 
object  is  to  continue  the  estate  in  the  family  of  the  intestate;  and 
in  effecting  it,  to  pay  due  regard  to  the  claims  of  the  successive 
branches  of  that  family,  and  principally  to  the  loud  and  para- 
mount claim  of  proximity  of  blood  to  the  intestate. 

Prior  to  the  novels  of  Justinian,  the  civil  law  admitted  the  half 
blood  to  the  inheritance  equally  with  the  whole  blood;  but  the 
novel,  or  ordinance  of  Justinian,  changed  the  Roman  law^  and 
admitted  the  half  blood  only  upon  failure  of  the  whole  blood  {h). 
The  laws  of  all  countries,  and  of  our  own  in  particular,  are  so 
different  from  each  other  on  the  subjec^t,  that  they  seem  to  have 
been  the  result  of  accident  or  caprice,  rather  than  the  dictate  of 
principle.  There  seems  to  be  no  very  strong  general  principle 
(though,  no  doubt,  the  feelings  of  nature  might  interpose  some 
powerful  appeals  in  particular  cases)  why  the  half  blood  should 
be  admitted  equally  to  the  inheritance  of  their  ancestor,  which 
he  acquired  by  purchase,  and  excluded  from  that  which  he  ac- 
quired by  descent,  devise  or  gift,  from  some  remoter  ancestor,  in 
whose  blood  they  do  not  equally  partake.  If  the  ancestor  was 
lawfully  seised  in  fee,  why  should  the  course  of  descent  be  varied 
according  to  the  source  from  which  his  title  proceeded,  or  the 
manner  of  his  procuring  it?  If  the  rule  of  inheritance  had  re- 
quired no  examination  beyond  the  title  of  the  intestate,  and  the 
proximity  of  blood  to  him,  there  would  have  been  more  certainty 
and  simplicity  introduced  into  our  law  of  descents. 

(a)  Vide  pont,  p.  412,  for  amendments  in  the  law  of  descents,  by  the  statute 
of:{and4  Wm.  IV.,  r.  lOfi. 

(6)  Inst.  3,  3,  5.     Noml  118,  c.  3. 
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*  V.  Iq  default  of  lineal  descendants,  and  parents,  and  [  *  407  ] 
brothers  and  sisters,  and  tbeir  descendants,  the  inher- 
itance ascends  to  the  grandparents  of    the  intestate,  or  to  the 
survivor  of  them. 

This  is  not  the  rule  that  has  recently  been  declared  in  New 
York  (a),  for  that  excludes,  in  all  oases,  the  grandparents  from 
the  succession,  and  the  direct  lineal  ascending  line  stops  with  the 
father.  The  grandparents  are  equally  excluded  in  New  Jersey 
and  North  Carolina;  and  in  Missouri  the  grandparents  lose  their 
preference  as  nearest  of  kin,  but  they  are  admitted  into  the  next 
degree,  and  take  equally  with  uncles  and  aunts.  In  New  Jersey, 
in  default  of  issue,  and  brothers  and  sisters  of  the  whole  and  half 
blood,  and  their  issue,  and  parents,  and  there  he  several  persons, 
all  of  equal  degree  of  consanguinity  to  the  intestate^  the  estate 
descends  to  them  as  tenants  in  common  (6).  The  grandparents 
take  the  estate  before  uncles  and  aunts,  in  most  of  the  United 
States,  as  being  nearer  of  kin  to  the  intestate,  according  to  the 
computation  of  the  civil  law;  and  therefore,  I  lay  it  down  as  a  gen- 
eral rule  in  the  American  law  of  descent.  I  apprehend  it  to  be 
the  rule  in  the  States  of  Maine,  New  Hampshire,  Vermont,  Mas- 
sachusetts (c),  Rhode  Island,  Connecticut,  Pennsylvania,  Dela- 
ware, Maryland,  Ohio  (d),  Illinois,  South  Carolina, 
Georgia,  *  Alabama,  Mississippi,  and  Louisiana.  In  [  *  408  ] 
Virginia,  in  default  of  issue,  parents,  brothers  and  sis- 
ters, and  their  descendants,  one  moiety  of  the  estate  goes  to  the 
paternal,  and  the  other  to  the  maternal  kindred,  as  follow:  first 
to  the  grandfather,  and  next  to  the  grandmother,  and  uncles,  and 

{a)  New  York  Revised  Statutes,  vol.  i.  752,  sec.  10. 

(h)  Act  of  New  Jersey,  1838.  Elmer^s  Dig.  131.  This  would  seem  from 
the  breadth  of  the  language  to  reach  uncles  and  aunts,  and  exclude  grand- 
parents. 

(c)  In  Massachusetts,  grandparents  take  before  the  descendants  of  brothers 
and  sisters,  as  being  nearer  of  kin.  Revised  Statutes,  1835.  So  it  must  be  in 
every  state  where  the  estate  descends  to  the  next  of  kin  after  brothers  and 
sisters,  and  there  be  no  saving  of  their  descendants.  The  Massachusetts  law 
of  descents  saves  the  necessity  of  any  further  special  provisions  after  default 
of  issue,  parents,  biothers  and  sisters,  by  declaring,  as  a  general  rule,  that 
the  estate  shall  then  descend  to  the  next  of  kin  in  equal  degree,  and  that 
the  degrees  of  kindred  shall  be  computed  according  to  the  rules  of  the  civil 
law.  Mass.  Revised  Statutes,  1835,  part  2,  tit.  2,  c.  61,  sec.  1,  5.  This  is  a 
clear,  simple  rule  well  settled,  and  saves  the  trouble  of  all  further  entangled 
investigations. 

{d)  In  Ohio,  if  the  father  and  mother  be  dead,  the  estate  passes  to  the 
next  of  kin  to,  and  of,  the  blood  of  the  intestate.  Statutes  of  Ohio,  1831,  p. 
253. 
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aunts,  on  the  same  side,  and  their  descendants  (a).  This  is  also 
the  rule  in  Kentucky,  by  the  statutes  of  1785  and  179G.  In  In- 
diana, in  default  of  issue,  and  parents,  and  brothers  and  sisters, 
and  their  descendants,  all  the  personal  estate,  and  two-thirds  of 
the  real  estate,  descends  to  the  widow,  and  if  dead,  leaving  chil- 
dren by  a  previous  marriage,  they  take  half  of  the  estate,  real 
and  personal,  and  the  residue,  or  if  there  be  no  widow,  or  her 
children,  then  the  whole  descends,  one  half  to  the  paternal,  and 
the  other  half  to  the  maternal  kindred,  giving  in  either  case  pre- 
ference to  the  grandfather,  and  next  to  the  grandmother,  and  in 
default  of  either,  to  uncles  and  aunts,  and  their  descendants  (6). 
In  Rhode  Island,  if  there  be  no  grandfather,  then  the  estate  goes 
to  the  grandmother,  and  uncles  and  aunts  on  the  same  side,  and 
their  descendants,  or  such  of  them  as  exist.  The  rule  is  the  same 
as  that  existing  under  the  English  statute  of  distributions  of  per- 
sonal estates,  by  which  it  has  been  repeatedly  held  (c),  that  the 
grandmother  took  the  personal  estate  in  preference  to  uncles  and 
aunts,  as  nearer  of  kin.  The  analogies  of  the  law  would  have 
been  preserved,  and,  perhaps,  the  justice  of  the  case  better  pro- 
moted, if,  in  the  New  York  Revised  Statutes,  remodelling  the  law 
of  descents,  the  claim  of  kindred  on  the  part  of  the  grandparent 
had.  not  been  rejected. 

VI.  In  default  of  lineal  descendants,  and  parents,  and  brothers 
and  sisters,  and  their  descendants,  and  grandparents,  the  inherit- 
ance goes  to  the  brothers  and  sisters,  equally,  of  both  the  parents 
of  the  intestate,  and  to  their  descendants.  If  all  stand  in  equal 
degree  of  consanguinity  to  the  intestate,  they  take  per  capita; 
and  if  in  unequal  degrees,  they  take  per  stirpes. 

This  is  the  rule  declared  in  New  York,  with  the  exception 
of  the  grandparents  (d);  and  I  presume  it  may  be  considered, 
with  some  slight  variations  in  particular  instances,  as  a  gen- 
eral rule   throughout  the  United  States   (e).       It   is   confined, 

(a)  Revised  Code  of  Virginia,  edit.  1814,  vol.  1.  236. 

(b)  ReiHutrd  Statutes  of  Indiana,  1838,  p.  237. 

(c)  Klackboroiigh  w.  Davis,  1  P.  Win.  41.  Woodroff  v.  Wickworth,  Prec. 
in  Ch.  527. 

id)  New  York  Revised  Statutes,  vol.  i.  752,  sec.  10.     Ibid.  753,  sec.  13. 

(c)  In  Rhode  Island,  in  default  of  grandparents,. and  uncles  and  aunts,  and 
their  descendants,  the  estate  goes  to  the  great  grand fatii ere  ;  and  if  none, 
then  to  the  great  grandmothers,  and  the  hrothers  and  sisters  of  the  grand- 
parents, and  their  descendants.  See  Statute  of  Deseents,  January,  18*22.  In 
Louisiana,  representation  only  takes  place  in  favour  of  lineal  descendants, 
and  the  descendants  of  brothers  and  sisters  ;  and  iu  the  ascending  line,  the 
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*  in  New  York,  to  cases  in  which  the  inheritance  had  [  *  409  ] 
not  come  to  the  intestate  on  the  part  of  either  of  bis 
parents.     The  rule  is  controlled  in  that,  as  in  some  other  states, 
by  the  following  rule. 

VII.  If  the  inheritance  came  to  the  intestate  on  the  part  of  his 
father,  then  the  brothers  and  sisters  of  the  father,  and  their  de- 
scendants, shall  have  preference;  and,  in  default  of  them,  the 
estate  shall  descend  to  the  brothers  and  sisters  of  the  mother,  and 
their  descendants.  But  if  the  inheritance  came  to  the  intestate 
on  the  part  of  his  mother,  then  her  brothers  and  sisters,  and  their 
descendants,  have  the  preference;  and,  in  default  of  them,  the 
brothers  and  sisters  on  the  father's  side,  and  their  descendants, 
take. 

This  rule  is  so  declared  in  the  New  York  Revised  Statutes  (a); 
and  the  adoption  of  the  a&,me  distinction  in  several  of  the  states, 
and  the  omission  of  it  in  others,  has  been  already  sufficiently 
shown,  in  discussing  the  merits  of  the  fourth  rule  of  inherit- 
ance (6). 

VIII.  On  failure  of  heirs,  under  the  preceding  rules,  the  in- 
heritance descends  to  the  remaining  next  of  kin  to  the  intestate, 
according  to  the  rules  in  the  English  statute  of  distribution  of  the 
personal  estate,  subject  to  the  doctrine  in  the  preceding  rules  in 
the  different  states,  as  to  the  half  blood,  and  as  to  ancestral  estates, 
and  as  to  the  equality  of  distribution  (c). 

This  rule  is  of  very  prevalent  application  in  the  several  states. 
But  there  are  some  peculiarities  in  the  local  laws  of  descent, 
which  extend  their  influence  to  this  ultimate  rule.  Thus,  in  North 
Carolina,  in  the  descent  of  acquired  estates,  the  collateral  need 
only  be  the  nearest  relation  of  the  person  last  seised;  but,  in  de- 
scended estates,  he  must  be  of  the  blood  of  the  first  purchaser  (d) ; 
and  the  rules  of  consanguinity  are  ascertained,  not  by  the  rules 

nearest  ancestor  in  degree  excludes  the  more  remote.  Civil  Code,  No.  892, 
893.  And  in  the  case  of  a  detault  of  heirs  to  the  extent  stated  in  the  text, 
the  inheritance  goes  to  the  collateral  relations  ;  and  in  that  case,  he  who  is 
nearest  in  degree,  excludes  all  the  others  ;  and  if  there  be  severalin  the  same 
degree,  they  take  per  capita.  Ibid.  No.  910. 

(a)  Vol.  "i.  752,  sec.  10,  11,  12. 

(6)  Vide  supra,  p.  405,     Ibid.  n.  d. 

(c)  In  Michigan,  by  act  of  March  12,  1827,  when  the  lineal  line  fails,  the 
estate  goes  to  the  next  of  kin  in  equal  degree,  and  those  who  represent  them, 
computing  by  the  rules  of  the  civil  law;  and  no  representation  among  col- 
laterals beyond  brother's  and. sister's  children.  But  if  the  intestate  leaves 
no  issue  or  wife,  the  mother  takes  equally  with  the  brothers  and  sisters. 

(d)  Bell  V.  Dozier,  1  Devereux,  333. 
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of  the  civil  law  as  applied  under  the  statute  of  distribu- 
[  *  410  ]  tion,  but  by  the  rule  of  the  common  *  law  in  its  applica- 
tion to  descent.  In  South  Carolina,  the  widow,  under 
this  last  rule,  will  take  a  moiety,  or  two-thirds  of  the  inheritance, 
according  to  circumstances.  In  Rhode  IsJand,  Virginia,  Kentucky, 
and  Maryland,  the  inheritance,  in  default  of  heirs,  under  the  pre- 
ceding rules,  continues  to  ascend  to  the  great  grandfathers,  and, 
in  default  of  them,  to  the  great  grandmothers,  and  to  the  brothers, 
and  sisters  of  them  respectively,  and  their  descendants.  If  there 
be  no  kindred  on  either  side,  the  estate  goes,  in  Rhode  Island, 
New  Jersey,  Virginia,  Kentucky,  and  Ohio,  to  the  husband  or 
wife  of  the  intestate,  or  their  next  of  kin  if  dead.  In  Indiana, 
the  estate,  in  default  of  issue,  and  parents,  and  brothers  and 
sisters,  and  their  descendants,  and  grandparents,  and  uncles  and 
aunts,  in  the  paternal  line,  and  their  descendants,  great  grand- 
parents, and  great  uncles  and  aunts,  and  their  descendants,  the 
whole  estate,  real  and  personal,  descends  to  the  widow,  or  if  dead 
to  her  children  by  a  former  marriage,  and  in  default,  then  to  the 
state,  for  the  use  of  common  schools  (a).  In  Alabama,  in  default 
of  children  and  their  descendants,  and  brothers  and  sisters  and 
their  descendants,  and  father  and  mother,  the  next  of  kin  com- 
puted by  the  rules  of  the  civil  law,  take  equally  (h).  In  Louis- 
iana, the  direct  lineal  ascending  liiie,  after  failure  of  brothers  and 
sisters,  and  their  descendants,  is  first  to  be  exhausted,  before  the 
estate  passes  to  the  other  collateral  relations.  The  ascendants 
take  according  to  proximity  to  the  intestate  ;  so  that  the  grand- 
father will  exclude  the  great  grandfather.  The  ascendants  in  thd 
paternal  and  maternal  lines,  in  the  same  degree,  take  equally  (c). 

New  York  forms,  also,  a  distinguished  exception  to  this  last 
rule  of  inheritance;  for,  in  all  cases  not  within  the  seven  preced- 
ing rules,  the  inheritance  descends  according  to  the  course  of  the 
common  law  (d). 

The  common  law  rules  of  descent  were  the  law  of  the  Colony 
and  the  State  of  New  York,  down  to  1782.  The  law  was  then 
altered;  and  the  statute  altering  it  was  re-enacted  in  an  improved 
state,  in  1786.     The  law  still  required  the  heir  to  be  heir  to  the 

(a)  Revised  Statutes  of  Indiana^  1 838,  p.  238. 
\h)  Digest  of  Laws  of  Alabama,  885. 

(c)  Civil  Code  of  Louisiana,  art.  901—904.  The  law  of  snccession  in  I^uis- 
iana  is  taken  almost  literally  from  the  Code  Napoleon, 
{d)  New  York  Revised  Statutes,  vol.  1.  753,  sec.  16. 
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person  dying  seised ;  and  the  inheritance  descended,  1.  to  his  law- 
ful issue,  standing  in  equal  degree,  in  equal  parts;  2  to  liis  law- 
ful issue,  and  their  descendants,  in  different  degrees,  according 
to  the  right  of  representation  ;  3.  to  the  father :  4.  to  brothers  and 
sisters;  5.  to  the  children  of  brothers  and  sisters.  The  right  of 
primogeniture,  and  preference  of  males,  was,  in  these 
cases,  superseded.  In  all  cases  of  descent  beyond  *  those  [  *  411  ] 
five  cases,  the  common  law  was  left  to  govern.  The  Be- 
vised  Statutes,  as  we  have  seen,  have  carried  the  innovation  much 
farther  ;  and  the  estate  descends  under  the  principle  of  equality 
of  distribution  ;  6.  to  the  descendants  of  brother's  and  sister's 
children  to  the  remotest  degree  ;  7.  to  the  brothers  and  sisters  of 
the  father  of  the  intestate,  and  their  descendants  ;  and  then  to  the 
brothers  and  sisters  of  the  mother  of  the  intestate,  and  their  de- 
scendants, or  to  the  brothers  and  sisters  of  both  father  and 
mother  of  the  intestate,  and  their  descendants,  according  to  the 
various  ways  in  which  the  estate  may  have  been  acquired.  It  is 
a  matter  of  some  surprise,  that  the  revised  statutes  of  New  York 
did  not  proceed,  and,  in  cases  not  provided  for,  follow  the  example 
of  the  law  of  descents  in  most  of  the  states  of  the  union,  and 
direct  the  inheritance  to  descend  to  the  next  collateral  kindred, 
to  be  ascertained,  as  in  the  statute  of  distribution  of  the  personal 
estates  of  intestates,  by  the  rules  of  the  civil  law.  Instead  of  that 
we  have  retained  in  New  York,  in  tl^ese  remote  cases,  the  solitary 
example  of  the  application  of  the  stern  doctrine  and  rules  of  the 
common  law.  But,  except  for  the  sake  of  uniformity,  it  is,  per- 
haps, not  material,  in  cases  under  this  last  rule,  which  of  the  pro- 
visions is  to  govern.  The  claims  of  such  remote  collaterals  are 
not  likely  to  occur  very  often  ;  and  as  the  stream  of  the  natural 
affections,  so  remote  from  the  object,  must  flow  cool  and  languid, 
natural  sentiments  and  feelings  have  very  little  concern  with  the 
question. 

The  distinguishing  rules  of  the  common  law  doctrine  of  descent, 
are  the  converse  of  those  in  this  country.  They  consist  of  the 
following  principles  of  law,  viz  :  preference  of  males  to  females  ; 
— primogeniture  among  the  males  ; — the  inheritance  shall  never 
lineally  ascend  ; — the  exclusion  of  the  half  blood  ; — the  strict  ad- 
herence to  the  doctrine  of  succession,  per  stirpes; — the  collateral 
heir  of  the  person  last  seised,  to  be  his  next  collateral  kinsman  of 
the  whole  blood  ; — and  kindred  derived  from  the  blood  of  the 
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male  ancestors,  however  remote,  to  be  preferred  to  kin- 
[*412  ]  dred  *  from  the  blood  of  the  female  ancestors,  however 
near,  unless  the  land  came  from  a  female  ancestor  (a). 
These  rules  are  of  feudal  growth  ;  and,  taken  together,  they  ap- 
pear to  be  partial,  unnatural,  and  harsh,  in  their  principles  and 
operation,  especially  when  we  hare  just  parted  with  the  discus- 
sion of  our  own  more  reasonable  and  liberal  doctrine  of  descent. 
Sir  Matthew  Hale,  however,  was  of  a  very  different  opinion  (6). 
He  was  well  acquainted  with  the  Roman  law  of  distribution  of 
real  and  personal  estates,  which  we,  in  this  country,  have  closely 
followed  ;  and  yet  he  singles  out  the  law  of  descent,  and  couples 
it  with  trial  by  jury,  as  being  two  titles  equally  showing,  by  their 
excellence,  a  very  visible  preference  of  the  laws  of  England  above 
all  other  laws.  So  natural,  and  so  powerful,  is  the  impression  of 
education  and  habit,  in  favour  of  the  long  established  institutions 
of  one's  own  country  (c). 

There  are  some  other  rules  and  regulations  on  the  subject  of 
descents,  of  which  it  would  be  proper  to  make  mention  before  we 
close  our  examination  of  this  title. 

I.  Posthumous  children,  as  has  been  already  mentioned,  in- 
herit, in  all  cases,  in  like  manner  as  if  they  were  born  in  the  life 
time  of  the  intestate,  and  had  survived  him.  This  is  the  univer- 
sal rule  in  this  country  (d).     It  is  equally  the  acknowledged 

{a)  2  Blacks.  Com.  c.  14. 

(b)  Hale's  History  of  the  Common  Law,  vol.  ii.  74. 

(f)  The  English  law  of  inheritance  underwent  some  amendments  by  the 
statute  of  3  and  4  William  IV.,  c.  106.  It  declared,  that  descent  should 
always  be  traced  from  the  purchaser,  and  the  person  last  entitled  should  be 
considered  the  purchaser  unless  he  acquired  the  land  by  descent,  and  then 
the  person  from  whom  he  inherited  was  to  be  considered  the  purchaser.  And 
if  land  ])e  devised  to  the  heir,  he  shall  take  as  devisee  and  not  by  descent, 
and  when  a  person  takes  by  purchase  under  a  limitation  to  the  heirs  of  the 
ancestor,  or  under  a  similar  limitation  by  will,  the  descent  shall  be  traced 
as  if  such  ancestor  was  the  purchaser — brother  or  sister  shall  trace  descent 
through  their  parent — lineal  ancestor  may  be  heir  to  his  issue,  in  preference 
to  C()lh\teral  persons  claiming  through  him,  that  is,  for  instance,  the  father 
before  the  brother — no  maternal  ancestors,  or  their  descendants,  to  inherit 
until  all  the  paternal  ancestors  and  their  descendants  liave  failed — male 
paternal  and  niaternal  ancestors  and  descendants  to  be  preferred  to  female — 
persons  related  by  the  half  blood  may  inherit,  and  the  place  of  a  relation  l)y 
the  half  blood  in  order  of  inheritance,  to  be  next  after  the  relation  in  the 
same  degree  of  the  whole  blood  and  his  issue,  where  the  common  ancestor  is 
a  male,  and  next  after  the  common  ancestor,  where  a  female. 

(rf)  Ne%o  York  RemHcd  statutes,  vol.  i.  7r)4,  .sec.  18.  Ro,  if  a  future  estate 
be  limited  to  heirs,  i.ssue,  or  children,  ]K)sthumous  children  take,  in  the  same 
manner,  as  if  living  at  the  death  of  tiieir  i)ar('nt.  JItid.  725,  sec.  'AO.  (/rijjith^s 
Jicgistcr,  li.  t.  and  the  statute  laws  of  tlu?  several  states.  Mass.  JieviHni  Sta- 
iutea  of  1835.  This  waa  not  the  law  la  Virginia  until  1840,  and  then  by  sta- 
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principle  in  the  English  law;  and,  for  all  the  beneficial  pur- 
poses of  heirship,  a  child  in  ventre  sa  mere  is  considered  as  ab- 
solutely born  (a). 

II.  In  the  mode  of  computing  the  degrees  of  consanguinity, 
the  civil  law,  which  is  generally  followed  in  this  country  upon 
that  point,  begins  with  the  intestate,  and  ascends  from  him  to 
a  common  ancestor,  and  descends  from  that  ancestor  to 

the  next  heir;  reckoning  a  degree  for  *each  person,  [*413] 
as  well  as  in  the  ascending  as  descending  lines.  Accord- 
ing to  this  rule  of  computation,  the  father  of  the  intestate  stands 
in  the  first  degree,  his  brother  in  the  second,  and  his  brother's 
children  in  the  third.  Or,  the  grandfather  stands  in  the  second 
degree,  the  uncle  in  the  third,  the  cousins  in  the  fourth,  and  so 
on  in  a  series  of  genealogical  order.  In  the  canon  law,  and  which 
is  the  rule  of  the  common  law,  in  tracing  title  by  descent,  the 
common  ancestor  is  the  terminus  a  quo.  The  several  degrees  of 
kindred  are  deduced  from  him.  By  this  method  of  computation, 
the  brother  of  A.  is  related  to  him  in  the  first  degree,  instead  of 
being  in  the  second,  according  to  the  civil  law;  for  he  is  but  one 
degree  removed  from  the  common  ancestor.  The  uncle  is  related 
to  A.  in  the  second  degree;  for  though  the  uncle  be  but  one  de- 
gree from  the  common  ancestor,  yet  is  A.  removed  two  degrees  from 
the  grandfather,  who  is  the  common  ancestor  (b). 

III.  Under  the  English  law,  illegitimate  children  cannot  take 
by  descent,  for  they  have  not,  in  contemplation  of  law,  inheritable 
blood.  Nor  can  they  transmit  by  descent  except  to  their  own  ofi*- 
spring,  for  they  have  no  other  heirs.  The  New  York  Revised 
Statutes  (c)  have  continued  the  rule  of  the  English  law,  denying 
to  children  and  relatives  who  are  illegitimate  the  capacity  to  take 
by  descent.  But  the  estate  of  an  illegitimate  intestate  may  de- 
scend to  his  mother;  and,  if  she  be  dead,  to  his  relatives  on  the 
part  of  the  mother,  the  same  as  if  he  had  been  legitimate. 

This  introduction  of  a  provision  into  the  law  of  descents  in 
New  York,  in  favour  of  the  mother  of  a  bastard,  falls  short  of 
the  extent  of  the  provision  in  relation  to  them  in  some  of  the 


tute,  posthumous  children  were  restored  to  their  full  right  of  inheritance  as 
children.     Lomax^H  Digent,  vol.  i.  600,  GOl. 

(o)  Stntidcd  and  10  William  III.  c.  16.  Doe  v.  Clark,  2  H.  Blacks.  Rep.  399. 

(6)  2  Blackfi.  Com.  206,  224,  504. 

(c)  Vol.  i.  753,  sec.  14.     I  hid.  754,  sec.  19. 
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other  states.  In  the  States  of  Maine  (a),  New  Hampshire,  Massa- 
chusetts (6),  New  Jersey,  Pennsylvania,  Delaware,  South 
[*414]  Carolina,  Georgia,  Alabama,  *and  Mississippi,  bastards 
are,  indeed,  placed  under  the  disabilities  of  the  English 
common  law;  though,  in  several  of  these  states,  as  we  noticed  in 
a  former  volume  (c),  bastards  may  be  rendered  legitimate  by  the 
subsequent  marriage  of  their  parents.  But  in  the  States  of  Ver- 
mont, Rhode  Island,  Virginia,  Kentucky  (d),Ohio,  Indiana,  and 
Missouri,  bastards  can  inherit  from,  and  transmit  to,  their  mothers, 
real  and  personal  estates  (e).  The  principle  prevails,  also,  in 
Connecticut,  Illinois,  Maryland,  North  Carolina,  Tennessee,  and 
Louisiana,  with  some  modifications.  Thus,  it  has  been  adjudged 
in  Connecticut,  that  illegitimates  are  to  be  deemed  children  within 
the  purview  of  the  statute  of  distributions,  and,  consequently, 
that  they  can  take  their  share  of  the  mother's  real  and  personal 
estate,  equally  as  if  they  were  legitimate  (g).     It  is  not  said,  in 

(a)  By  statute  in  Maine,  in  1838,  ch.  338,  an  illegitimate  child  is  deemed 
heir  to  the  person  adjudged  to  be  the  putative  fother,  or  who  in  writing 
acknowledges  himself  to  be  such,  and  he  is  in  all  cases  an  heir  to  the  mother. 

(6)  Cooley  v.  Dewey,  4  Pick.  Rep.  93.  But,  in  1828,  the  law  in  Massa- 
chusetts was  so  far  altered  as  to  allow  an  illegitimate  child  to  inherit  imme- 
diately from  the  mother.  He  is  now  the  lawful  heir  to  his  mother,  hut  he 
cannot  claim,  as  representing  her,  any  part  of  the  estate  of  her  kindred, 
lineal  or  collateral.  If  he  dies  intestate  ^vithout  lawful  issue,  his  estate  de- 
scends to  his  mother.  And  if  the  parents  intermarry,  and  have  other  chil- 
dren, and  the  father  acknowledges  him  as  his  child,  he  and  the  legitimate 
children  are  to  be  considered  as  brothers  and  sisters,  so  far  as  to  inherit  from 
each  other,  but  not  from  the  father.     Massachusetts  Revised  Statutes  of  1835. 

(c)  Vol.  ii.  209. 

\d)  In  Virginia,  Kentucky,  and  Missouri,  by  statute,  bastards  can  take 
real  estate  by  descent  from  or  through  the  mother,  and  transmit  the  same  to 
their  line  as  descendants,  in  like  manner  as  if  they  were  legitimates.  But 
the  statute  gives  them  no  capacity  to  take  an  inheritance  from,  or  transmit 
one  to,  their  collateral  kindred.  In  Georgia,  illegitimate  children  may  in- 
herit from  their  mother  and  from  one  another.  In  Vermont,  by  statute, 
{Probate  Act,  sec.  77,  Statutes,  p.  348,)  bastards  are  capable  of  inheriting  and 
transmitting  inheritances  on  the  part  of  the  mother;  and  -under  this  statute 
it  is  held,  that  one  illegitimate  child  can  inherit  to  another  illegitimate 
child  by  the  same  mother  equally  as  it  it  were  a  legitimate  child.  Town  of 
Burlington  v.  Fosby,  6  Vermont  Rep.  83. 

(c)  The  Indiana  Statute  does  not  say  that  the  mother  can  inherit  from  her 
bastard  son,  it  only  says  he  inherits  from  her  as  a  legitimate  child,  and  that 
if  the  putative  father  marries  the  mother  and  acknowledges  himself  to  be 
father  of  the  child,  it  i«  then  to  be  deemed  legitimate.  Revised  Statutes  of 
Indiana,  1838,  p.  2,38. 

(g)  Heath  v.  White,  5  Conn.  Rep.  228.  This  decision  isnot  relished  in  the 
case  of  Cooley  v.  Dewey,  4  Pick.  Rep.  493,  because  it  extends  the  word  cfiil- 
dren,  in  the  statute  of  distributions,  beyond  its  settled  menning  in  the  Eng- 
lish statute,  and  in  those  American  statutes  which  are  a  transcript  of  that 
part  of  it.  In  respect  to  wills,  the  rule  of  construction  is  that  prima  facie 
illegitimate  children   do  not  take  under  the  description  of  children;  and 
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the  Connecticut  case,  that  bastards  can  transmit  an  estate  by  de- 
scent beyond  the  permission  in  the  English  law;  and  in  the  ab- 
sence of  any  positive  provision  in  the  case,  it  is  to  be  presumed 
they  cannot.  They  can,  however,  bo  heirs  to  each  other  through 
the  mother  jure  representafionis  (a).  In  Maryland,  by  the  act 
of  1825,  ch.  156,  illegitimate  children,  and  their  issue,  are  de- 
clared capable  in  law  to  take  and  inherit  real  and  personal  estate 
from  their  mother,  and  from  each  other,  and  from  the  descend- 
ants of  each  other,  in  like  manner  as  if  born  in  lawful  wedlock  (6), 
In  North  Carolina,  bastards  inherit  to  their  mothers,  if  there  be 
no  legitimate  child;  and  bastard  brothers  and  sisters  inherit  to 
each  other  if  one  of  them  dies  intestate  and  without  issue.  The 
mother  is  excluded  (c).  The  rule  in  Illinois  and  Tennessee  goes 
as  far  as  that  in  North  Carolina  in  respect  to  the  capacity  of  the 
bastard  to  inherit  to  their  mother,  but,  in  Tennessee,  the 
bastard  does  not  inherit  to  the  mother,  *  unless  she  dies  [  *415  ] 
intestate  without  lawful  issue  (d).  In  Louisiana,  the 
recognition  of  the  rights  of  natural  or  illegitimate  children,  is 
(with  the  exception  of  those  whose  father  is  unknown,  or  the 
offspring  of  adulterous  or  incestuous  connections,)  carried  beyond 
any  other  example  in  the  United  States.  If  they  have  been  duly 
acknowledged,  they  inherit  from  the  mother,  if  she  has  no  law- 
law  issue;  they  inherit  from  the  father  likewise,  if  he  leaves  no 
wife,  or  lawful  heir.  The  father  and  mother  inherit  equally  to 
their  illegitimate  offspring;  and,  in  default  of  parents,  and  ascend- 


there  must  be  evidence  to  be  collected  from  the  will  itself,  or  extrinsically  to 
show  aflSrmatively,  that  the  testator  intended  that  his  illegitimate  children 
should  take,  or  they  will  not  be  included.  Wilkinson  v.  Adams,  1  Ves.  & 
Bea.  422.  Swaine  v.  Kennerley,  ibid.  469.  Beachcroft  v.  Beachcroft,  1  3Iadd. 
Rep.  234,  Phil.  edit.  In  Bagley  v.  Mollard,  1  Bussell  &  Mylne,  581,  the  mas- 
ter of  the  rolls  declared,  that  illegitimate  children  cannot  take  under  the 
general  description  in  a  will  of  children.,  provided  there  be  legitimate  chil- 
dren to  be  included.  This  was  laying  down  the  rule  with  unqualified  rigour, 
and  going  beyond  the  more  just  and  liberal  construction  declared  by  some 
of  the  common  law  judges,  in  the  case  of  Wilkinson  v.  Adams,  and  by  the 
Vice-Chancellor  in  Beachcroft  v.  Beachcroft. 

(a)  Brown  v.  Dye,  2  RooVs  Rep.  280. 

{h)  See  Brewer  v.  Blougher,  14  Peters,  178,  on  the  construction  of  the 
Maryland  Statute. 

(c)  Flintham  v.  Holder,  1  Bad.  &  Dev.  Equity  Cases,  345,  statute  of  1799. 

(d)  Bastards  were  enabled,  by  a  statute  of  North  Carolini'.,  passed  at  the 
session  which  commenced  in  1829,  to  inherit  the  real  estate  whereof  the  pu- 
tative father  might  die  seised,  provided  he  petitioned  a  court  of  justice  for 
the  purpose,  and  showed  that  he  had  intermarried  with  the  mother,  or  that 
she  was  dead,  and  obtained  an  order  for  the  legitimation  of  the  child. 
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aots  and  descendants,  the  estate  goes  to  the  natural  brothers  and 
sisters  of  the  bastard,  and  to  their  descendants  (a). 

The  laws  of  difiPerent  nations  have  been  as  various  and  as 
changeable  as  those  in  the  United  States,  on  this  painful,  but 
interesting  subject.  By  the  Koman  law,  as  declared  by  Justin- 
ian, the  mother  succeedod  to  the  estate  of  her  illegitimate  chil- 
dren; and  those  children  could  take  by  descent  from  her;  and 
they  also  took  a  certain  portion  of  their  father's  estate.  There 
was  a  distinction  between  natural  children  who  were  the  offspring 
of  a  concubine,  and  the  spurious  brood  of  a  common  prostitute; 
and  while  the  law  granted  to  the  latter  the  necessaries  of  life  only, 
the  former  were  entitled  to  succeed  to  a  sixth  part  of  the  inherit- 
ance of  the  father  (b).  The  French  law,  before  the  revolution, 
was,  in  many  parts  of  the  kingdom,  as  austere  as  that  of  the  Eng- 
lish common  law;  and  the  bastard  could  neither  take  nor  trans- 
mit by  inheritance,  except  to  his  own  lawful  children  (c). 
[*416]  In  June,  1793,  in  the  midst  of  a  total  *revolution  in  gov- 
ernment morals,  and  law,  bastards,  duly  recognized,  were 
admitted  to  all  the  rights  of  lawful  children.  But  the  Napoleon 
code  checked  this  extreme  innovation,  and  natural  children  were 
declared  not  to  be  heirs,  strictly  speaking;  but  they  were  ad- 
mitted, when  duly  acknowledged,  to  succeed  to  the  entire  es- 
tate of  both  their  parents  who  died  without  lawful  heirs,  and 
to  ratable  portions  of  the  estate,  even  if  there  were  such  heirs. 
If  the  child  dies  without  issue,  his  estate  devolves  to  the  father 
and  mother  who  have  acknowledged  him  (d).  The  French  law, 
in  imitation  of  the  Boman,  distinguishes  between  two  classes  of 
bastards;  and  while  it  allows  to  the  child  of  an  adulterous  and 
incestuous  intercourse,  only  a  bare  subsistence,  the  other,  and 
more  fortunate  class  of  illegitimates,  are  entitled  to  the  succes- 

(a)  Civil  Code  of  Louisiana,  art.  912 — 917.  Laclotte's  Heirs  v.  Labarre,  11 
Louis.  Rep.  179. 

(6)  List.  3,  3,  7.  Ibid.  3,  4.  3.  Code,  6,  57,  6.  Novel'lS,  5.  5.  Gibbon's 
Hist.  vol.  viii.  67,  68. 

(c)  Domnt,  vol,  i.  tit.  Successions,  part  2,  sec.  12.  I  hid.  b.  1,  tit.  1.  .sec.  8. 
Ibid.  b.  2,  tit.  2,  sec.  11.  D* Aguesseau,  Dissert,  surles  Bastards,  (Euvres.  torn, 
vii.  381.  Pofhier,  Traitc  des  Successions,  art.  3,  sec.  3.  This  was  not,  how- 
ever, the  universal  rule,  for  in  some  of  the  provinces  of  France  they  followed 
the  more  indulgent  provision  of  the  Roman  law.  Repertoire  de  Jurisprudrnee, 
par  Merlin,  tit.  Bast^irds.  Bastards,  as  we  have  already  seen,  (see  supra,  vol. 
ii.  lee.  29,)  were  legitimated,  under  the  civil  law,  by  the  subsequent  mar- 
riage of  the  parents;  and  this  was  the  ancient  law  of  the  Dutchy  of  Normandy. 
Grand  Conslumier,  c.  27. 

(d)  Code  Napoleon,  art.  723,  756,  757,  758,  765.  ' 
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sion,  to  the  qualified  extent  which  is  stated.  The  new  dispositions 
in  the  code  are  so  imperfect,  that  M.  Toullier  says  they  have  led 
to  a  great  many  controversies  and  jarring  decisions  in  the  tri- 
bunals (a). 

In  Holland,  bastards  inherit  from  the  mother;  and  they  can 
transmit  by  descent  to  their  own  children,  and  in  default  of  them, 
to  the  next  of  kin  on  the  mother's  side  (b). 

*  When  the  statute  law  of  New  York  was  recently  re-  [  *  417  ] 
vised,  and  the  law  of  succession  on  this  point  altered,  it 
might  have  been  as  well  to  have  rendered  illegitimate  children 
capable  of  succeeding  to  the  estate  of  the  mother  in  default  of  law- 
ful issue.  The  alteration  only  goes  to  enable  the  mother,  and  her 
relations,  to  succeed  to  the  child's  intestate  estate.  If  a  discrimina- 
tion was  to  be  made,  and  the  right  of  descent  granted  to  one  party 
only,  then  surely  the  provision  should  have  been  directly  the  re- 
verse, on  the  plain  principle,  that  the  child  is  innocent,  and  the 
mother  guilty  of  the  disgrace  attached  to  its  birth.  The  parents 
are  chargeable  with  the  disabilities  and  discredit  which  they  com- 
municate to  their  offspring;  and  the  doctrine  has  pretty  exten- 
sively prevailed,  that  the  law  ought  not  to  confer  upon  such  parents, 
by  its  active  assistance,  the  benefits  of  their  child's  estate.  The 
claim  for  the  interposition  of  the  law  in  favour  of  the  mother  and 
her  kindred,  and  especially  in  favour  of  the  putative  father,  is 


(a)  Tonllierls  Droit  Civil  Franqaise,  torn.  Iv.  sec.  248 — 270.  He  gives  a  de- 
tail of  some  of  those  controverted  points. 

[h]  Institutes  of  the  Laws  of  Holland,  by  Vander  Linden,  translated  by  Henry, 
165.  Commentaries  of  Van  Leeuwen,  34,  287,  edit.  Lond.  1820.  It  is  stated 
hv  Vail  Leenwen,  that,  anciently,  illegitimate  children  were  reputed,  in 
Holland  and  Germany,  to  be  so  disgraced  as  to  be  excluded  Irom  all  honour- 
able office,  and  even  to  be  incompetent  witnesses  against  persons  of  legitimate 
birth.  Heineccius  wrote  a  dissertation  entitled,  De  Levis  Notx  Jfaciila,  and 
he  has  treated  the  subject  with  his  usual  exuberance  of  learning.  He  agrees 
with  Thomasius.  in  opposition  to  Gothofredus,  that  natural  children  Avere 
not  l)randcd.  at  Rome,  even  with  light  disgrace,  nee  levi  notainsigniti;  but  he 
admits  that  the  rule  is  different  in  Germany.  They  are  excluded  from  tlie 
inheritance,  and  bear  the  mark  of  disgrace;  semper  Irvi  nota  adspersi  fuisse 
videntur.  Heineccius.  then  enters  into  an  eulogium  on  this  ])ranch  of  Ger- 
manic jurisprudence,  and,  with  the  zeal  of  a  patriot,  undertakes  to  show, 
even  from  Tacitus  downwards,  that  no  nation  surpassed  the  Germans  in  the 
value  which  they  set  upon  the  virtue  of  chastity.  Heineccii  Opera,  tom.  ii. 
Exercitatio  7,  sec.  32,  34.  In  1771,  the  king  of  Denmark,  declared,  by  ordi- 
nance, that  illegitimate  birth  should  no  longer  be  considered  a  dishonour,  and 
bastards  were  placed  on  an  equality  with  children  born  in  wedlock,  in  re- 
gard to  ecclesiastical  rights,  and  employments  in  the  church.  Dodsley^s  Ann. 
Beg.  for  1771,  p.  125. 
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held,  by  high  authority,  to  be  destitute  of  auy  foundation  in  public 
policy  (a). 

IV.  There  is,  generally,  in  the  statute  laws  of  the  several  states, 
a  provision  relative  to  real  and  personal  estates,  similar  to  that 
which  exists  in  the  English  statute  of  distribution, 
[  *  418  ]  *  concerning  an  advancement  to  a  child.  If  any  child 
of  the  intestate  has  been  advanced  by  him  by  settlement, 
either  out  of  the  real  or  personal  estate,  or  both,  equal  or  superior 
to  the  amount  in  value  of  the  share  of  such  child  which  would  be 
due  from  the  real  and  personal  estate,  if  no  such  advancement 
had  been  made,  then  such  child,  and  his  descendants,  are  ex- 
cluded from  any  share  in  the  real  or  personal  estate  of  the  in- 
testate. But  if  such  advancement  be  not  equal,  then  the  child, 
and  his  descendants,  are  entitled  to  receive,  from  the  real  and  per- 
sonal estate,  sufficient  to  make  up  the  deficiency,  and  no  more. 
The  maintenance  and  education  of  a  child,  or  the  gift  of  money, 
without  a  view  to  a  portion,  or  settlement  in  life,  is  not  deemed 
an  advancement. 

This  is  the  provision  as  declared  in  the  New  York  Revised  Stat- 
utes (6),  and  it  agrees,  in  substance,  with  that  in  the  statute  laws 
of  the  other  states  (c).  The  basis  of  the  whole,  is  the  provision 
in  the  statute  of  distribution  of  22  and  23  Charles  II. ;  though 
there  are  a  few  shades  of  difference  in  the  local  regulations  on 
the  subject.  The  statutes  in  Maine  and  Massachusetts  have  men- 
tioned the  requisite  evidence  of  the  advancement;  and  it  is  to 
consist  of  a  declaration  to  that  effect  in  the  gift  or  grant  of  the 
parent,  or  of  a  charge  in  writing  to  that  effect  by  the  intestate, 
or  of  an  acknowledgement  in  writing  by  the  child.  The  provis- 
ion in  those  states,  and  in  Kentucky,  applies  equally  to  grand- 
children; whereas  the  language  of  the  provision  is,  generally,  in 
the  other  states,  like  that  in  the  statute  of  distribution,  confined 
to  an  advancement  to  the  child  of  the  parent.  It  is  declared  in 
New  York,  that  every  estate  or  interest  given  by  a  parent  to  a 
descendant^  by  virtue  of  a  beneficial  power,  or  of  a  power  in  trust, 

{a)  See  the  remarks  of  Ch.  J.  Parker,  in  4  Pich.  Rep.  95.  Lord  C.  B.  Gil- 
bert places  the  exclusion  of  bastards  from  the  feudal  succession  on  hi<;h  and 
lofty  principles  of  honour  and  morality.  "The  lords  would  not  be  served  by 
any  persons  that  had  that  staio  on  their  legitimation,  nor  suffer  such  immor- 
alities in  their  several  clans."     Gilbert  on  Tenure.%  17. 

(b)  Vol.  1.  754,  sec.  23,  24,  25,  26.     Ibid.  vol.  ii.  97,  sec.  7fi,  77,  78. 

(c)  Mass.  Revised  Statutes.  1835,  part  2.  tit.  2,  c.  61.  Fiirdon's  Pcnn.  Dig. 
652.     Elmer's  N.  J.  Dig.  130. 
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with  a  right  of  selection,  shall  be  deemed  an  advancement  (a). 
In  New  Jersey,  the  statute  uses  the  word  issue,  which  is 
a  word  of  *more  extensive  import  than  the  word  child;  [  *419  ] 
though  children,  as  well  as  issue,  may  stand,  in  a  collec- 
tive sense,  for  grandchildren,  when  the  justice  or  reason  of  the 
case  requires  it  (6).  It  would  have  been  better,  however,  if  the 
statutes  on  this  subject  had  been  explicit,  and  not  have  imposed 
upon  courts  the  necessity  of  extending,  by  construction,  and  equity, 
the  meaning  of  the  word  child,  so  as  to  exclude  a  grandchild  who 
should  come  unreasonably  to  claim  his  distributive  share,  when  he 
had  already  been  sufficiently  settled  by  advancement  (c). 

In  some  of  the  states,  as  in  Virginia,  Kentucky,  and  Missouri, 
there  is  a  special  provision,  that  the  child  who  has  received  his 
advancement  in  real  or  personal  estate,  may  elect  to  throw  the 
amount  of  the  advancement  into  the  common  stock,  and  take  his 
share  of  the  estate  descended,  or  his  distributive  share  of  the  per- 
sonal estate,  as  the  case  may  be;  and  this  is  said  to  be  bringing 
the  advancement  into  hotchpot,  and  it  is  a  proceeding  which  re- 
sembles the  collatio  bonorum  in  the  civil  law  (d).  I  do  not  find 
this  privilege  of  election  conceded  by  the  laws  of  the  other  states, 
to  the  child  who  has  been  advanced;  and  there  is  nothing  which 
would  appear  to  render  the  privilege  of  any  consequence. 

(a)  New  York  Revised  Statutes,  vol.  i.  737,  sec.  127.  In  Ohio,  the  provision 
applies  when  any  child,  or  its  issue,  has  been  thus  advanced.  Statutes  of  Ohio, 
1831. 

(6)  Wyth  V.  Blackraan,  1  Ves.  sen.  196.  Roylev.  Hamilton,  4  Ves.  jun.  437. 
Dickinson  v.  Lee,  4  Watts'  Rep.  82.  The  Statute  of  North  Carolina  of  1784, 
speaks  of  son  or  daughter  }\a\\ng  such  advances. 

(c)  In  England,  provision  as  to  advancements  and  portions,  apply  only  to 
an  actual  intestacy  of  the  parent.  No  collation  takes  plhce,  if  there  be  a  will, 
although  there  be  a  surplus  undisposed  of  by  such  will.  Walton  v.  Walton, 
14  Vesey,  323.  It  seems  doubtful  whether  that  be  the  operation  of  the  Re- 
vised Statutes  in  New  York,  in  consequence  of  a  variation  in  the  language  of 
the  statute.  It  speaking  of  advancements,  in  relation  to  the  distribution  of 
personal  estates,  the  word  deceased  is  substituted  for  intestate,  whereas,  in 
speaking  of  it  in  relation  to  the  descent  of  the  real  estate,  the  word  intestate 
is  retained.  New  York  Revised  Statutes,  vol.  i.  754.  Vol.  ii.  97,  vb.  sup.  Hawley 
&  King  v.  James  and  Others,  decided  by  Ch.  Walworth,  July,  1835. 

(d)  Dig.  37,  6,  1.  In  Louisiana,  this  return  of  property  to  the  mass  of  the 
succession  is  termed  collation,  and  it  takes  place  unless  the  advancement  was 
declared  not  to  be  subject  to  colhition.  The  application  and  exercise  of  this 
right  of  collation  forms  the  subject  of  minute  regulation.  Civil  Code  of  Louis- 
iana, art.  1305,  1367.  Destrehan  v.  Destrehan,  16  3fartin's  Rep.  r->?h.  The 
whole  doctrine  of  collation  is  founded  principally  on  the  equality  which  the 
law  requires  in  the  distribution  of  estates  amongst  heirs.  In  V'irginia,  by 
statute,  in  1785,  real  estate  was  to  be  brought  into  hotchpot  only  with  real 
estate,  and  personal  estate  only  with  personal;  but  the  law  was  changed  in 
that  respect,  by  statute,  in  1819.     3  Randolph's  Rep.  559. 
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V.  An  estate  by  descent  renders  the  heir  liable  for  the  debts  of 
his  ancestor,  to  the  value  of  the  property  descended.  By 
[  *  420  ]  the  hard  and  unjust  rule  of  the  common  law,  land  *  de- 
scended, or  devised,  was  not  liable  to  simple  contract 
debts  of  the  ancestor  or  testator;  nor  was  the  heir  bound  even  by 
a  specialty,  unless  he  was  expressly  named  (a).  But,  in  New 
York,  and  in  other  states  (6),  the  rule  had  been  altered;  and,  by 
a  provision  in  the  New  York  act  of  1786,  and  continued  in  the 
subsequent  revisions,  heirs  are  rendered  liable  for  the  debts  of 
the  ancestor  by  simple  contract,  as  well  as  by  specialty,  and 
whether  specially  named  or  not,  to  the  extent  of  the  assets  de- 
scended, on  condition  that  the  personal  estate  of  the  ancestor 
shall  be  insufficient,  and  shall  have  been  previously  exhausted. 
This  condition  does  not  apply,  when  the  debt  is,  by  the  will  of  the 
ancestor,  charged  expressly  and  exclusively  upon  the  real  estate 
descended  to  the  heirs,  or  directed  to  be  paid  out  of  the  real  es- 
tate descended,  before  resorting  to  the  personal  estate  (c).  It  is 
further  provided,  that  whenever  any  real  estate,  subject  to  a  mort- 
gage executed  by  the  ancestor  or  testator,  shall  descend  to  the 
heirs,  or  pass  to  a  devisee,  the  mortgage  shall  be  satisfied  ont  of 
SQch  estate,  without  resorting  to  the  executor  or  administrator, 
unless  there  be  an  express  direction  in  the  will  to  the  con- 
trary (d). 

The  general  rule  of  the  English  and  American  law  is,  that  the 
personal  estate  is  the  primary  fund  for  the  discharge  of  the  debts, 
and  is  to  be  first  applied  and  exhausted,  even  to  the  payment  of 
debts  with  which  the  real  estate  is  charged  by  mortgage;  for  the 

_5 

(a)  3  Blacks.  Com,  430.     Co.  Lift.  209,  a. 

(6)  The  New  Jersey  Statute  of  1797,  has  the  same  improvement  as  that  of 
New  York,  though  it  is  not  in  other  respects  so  provisional.  Elmer's  Dig. 
232. 

(c)  New  York  Revised  Statutes,  vol.  ii.  452,  sec.  32,  33,  34,  35.  The  judg- 
ment against  an  heir  or  devisee  is  a  bar  to  a  suit  against  the  executor  or  ad- 
ministrator for  the  same  debt  or  demand,  unless  an  execution  against  the 
heir  or  devisee  be  returned  unsatisfied,  or  there  be  no  sufficient  lands  de- 
scended or  devised.  And  if  tliere  be  a  judgment  against  the  heir  or  devisee 
for  a  debt  or  legacy  expressly  chnrged  on  the  estate  descended  or  devised,  it 
is  an  absolute  bar  to  any  subsequent  suit  against  the  executor  or  adminis- 
trator, for  the  same  debtor  legacy.  New  York  Bevised  SUUutcs,  vol.  ii.  114, 
sec.  7,  8. 

(d)  New  York  Revised  Statutes,  vol.  i.  749.  sec.  4.  In  England,  by  the  stat- 
ute of  3  and  4  William  IV.,  c.  105,  freehold  estates,  not  charged  by  will,  are 
now  made  assets  in  equity  for  the  payment  of  simple  contract  arid  specialty 
debts;  and  the  heir  or  devisee  is  made  liable  as  iu  thecaseof  specialty  debts; 
but  the  creditors  by  specialty  are  to  have  priority. 
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mortgage  is  understood  to  be  merely  a  collateral  security 
*for  the  personal  obligation  (a).  The  order  of  mar-  [*421] 
shalling  assets  in  equity  towards  the  payment  of  debts, 
is  to  apply,  1.  The  general  personal  estate:  2.  Estates  specifi- 
cally devised  for  the  payment  of  debts:  3.  Estates  descended:  4. 
Estates  devised,  though  generally  charged  with  the  payment  of 
debts.  It  requires  express  words,  or  the  manifest  intent  of  a 
testator,  to  disturb  this  order  (6).  On  the  other  hand,  there  is  a 
material  distinction  between  debts  originally  contracted  by  the 
testator,  or  intestate,  and  those  contracted  by  another;  and,  there- 
fore, if  a  person  purchases  an  estate  subject  to  a  mortgage,  and 
dies,  his  personal  estate,  as  between  him  and  his  personal  repre- 
sentatives, shall  not  be  applied  to  the  exoneration  of  the  land, 
unless  there  be  strong  and  decided  proof,  that  in  taking  the  en- 
cumbered estate,  he  meant  to  take  upon  himself  the  mortgage 
debt  as  a  personal  debt  of  his  own  (c).  The  last  j^rovision  above 
mentioned,  from  the  Netv  York  Revised  Statutes,  was  an  altera- 
tion of  the  antecedent  rule,  and  makes  a  mortgage  debt  fall  pri- 
marily upon  the  real  estate  (d). 

(a)  Harg.  &  Butler's  Co.  Lift.  208,  b.  note  106.  Howel  v.  Price,  1  P.  Wm. 
291,  and  the  learned  note  of  Mr.  Cox.  King  v.  King,  3  ibid.  358. .  3  Johns. 
Ch.  Bep.  257.  9  Serg.  <&  Rawlc,  73.  Garnett  v.  Macon,  6  Call,  608.  Massa- 
chusetts Bevised  Statutes,  1835,  part  2,  tit.  3,  c.  62,  sec.  16.  The  mere  charge 
by  will  of  a  secondary  fund  with  the  payment  of  debts,  does  not  exempt  the 
primary  fund,  unless  it  plainly  appears  to  have  been  the  testator's  intention 
to  exonerate  it  for  the  benefit  of  some  legatee.  Lowndes  on  Legacies,  3:i9. 
Even  if  the  testator's  intent  to  exonerate  the  residuary  fund  for  the  benefit 
of  a  legatee  be  manifest;  yet,  by  a  lapse  of  the  residuary  bequest,  or  when 
it  cannot  taice  effect  from  any  other  cause,  the  residuary  fund  is  restored  to 
its  primary  liability  for  the  payment  of  debts.  Waring  v.  Waring,  5  Vcsey, 
670.  Noel  V.  Lord  Henley,  7  Price,  241.  Hawley  &  King  v.  James  and 
Others,  5  Paige'' s  New  York  Ch.  Bep.  But  if  the  i^ersonal  fund  has  passed 
into  other  hands  than  the  personal  representatives,  the  creditor  may  not  be 
bound  to  pursue  it  further  in  difficult  cases,  or  wait  the  result  of  controver- 
sies, and  the  court  of  chancery  will  proceed  to  decree  directly  against  the 
land.  Corbet  v.  Johnson,  1  Brockenbrough,  77.  Murdock  v.  Hunter,  ibid. 
135. 

.  (6)  Stephenson  t».  Heathcote,  1  Eden's  Bep.  38.  Lord  Inchiquin  v.  French, 
1  Cox's  Cases,  1.  Webb  v.  Jones,  ibid.  245.  Bootle  v.  Blundell,  1  Meriv.  Bep. 
193.  Baruewell  v.  Lord  Cawdor,  3  Madd.  Bep.  453.  Watson  v.  Brickwood, 
9  Vesey,  447.  Livingston  v.  Newkirk,  3  Johns.  Ch.  Bep.  312.  Livingston  v. 
Livingston,  ibid.  148.  8troud  v.  Barnett,  3  Dana's  Ken.  Bep.  394.  Bam.  on 
Assets,  c.  30,  p.  247,  Philad.  edition.  The  bequest  of  personal  estate  does 
not  exempt  it  from  its  liability  to  exonerate  the  real  estate,  unless  a  clear  in- 
tention to  that  cfTect  appears  on  tlie  face  of  the  will.     12  Price,  324. 

{c)  Cumberland  r.  Cumberhmd,  3  Johns.  Ch.  Bep.  229. 

{d)  It  is  not  easy  to  perceive  the  necessity  or  policy  of  thus  interfering 

with,  and  reversing  the  rule  of  equity  as  to  mortgage  debts,  which  had  been 

known  and  settled  for  ages;  and  especially  as  the  Bevised  Statutes,  as  to  all 

other  debts,  retain  and  enforce  the  rule  that  the  personal  estate  is  the  par- 
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I  assume,  that  the  rule  prevails  generally  in  these  United 
States,  that  the  lands  descended  to  the  heirs  are  liable  to 
[  *  422  ]  the  debts  of  the  ancestor  equally,  in  all  cases  with  the  *  per- 
sonal estate  (a).  In  Massachusetts,  the  personal  estate 
is  first  to  be  applied,  and  the  land  resorted  to  upon  a  deficiency 
of  personal  assets  (6).  This  is  probably  the  case  in  other  states, 
in  which  the  real  and  personal  estate  is  placed  as  assets  under 
the  control  of  the  personal  representatives.  In  Pennsylvania, 
the  lands  are  treated  as  personal  assets;  and  the  creditor  who 
sues  the  executor,  may  sell  the  land  in  the  hands  of  the  heirs, 
without  making  them  parties.  This  is  complained  of  by  high 
authority  in  that  state,  as  contrary  to  the  plainest  principles  of 
justice  (c).  In  New  Hamphire,  the  heir  is  not  liable  on  the 
covenant  of  his  ancestor,  while  a  remedy  remains  against  the 
personal  representatives,  inasmuch  as  all  the  estate,  real  and  per- 
sonal, of  the  ancestor,  in  the  hands  of  the  executor  or  adminis- 
trator, is  liable  for  his  debts  (d).^ 

mary  fund.  The  symmetry  of  the  law,  on  this  point,  is  thus  destroyed; 
and  a  reason  suggested  by  the  revisers,  in  their  report  of  the  bill,  was,  that 
the  existing  "  rule  of  law  was  unknown  to  the  generality  of  our  citizens." 

If  there  arises  a  question  under  the  law  of  different  countries,  as  to  par- 
ticular debts,  whether  they  are  properly  payable  out  of  the  personal  eslate, 
or  are  chargable  upon  the  real  estate  of  the  deceased,  the  rule  is,  that  the 
law  of  the  domicile  of  the  deceased  will  govern  in  cases  of  intestacy;  and,  in 
cases  of  testacy,  the  intention  of  the  testator.  Anon.,  9  Mod.  66.  Story  on 
the  Conflict  of  Laws,  442. 

(a)  It-lias  been  stated,  that  the  common  law  rule  prevails  still  in  Virginia, 
and  perhaps  in  Kentucky;  but  every  where  else  in  the  United  States  the 
equitable  rule  seems  to  have  been  adopted,  that,  on  failure  of  personal  assets, 
the  real  estate  in  the  hands  of  heirs  and  devisees  is  liable  for  debts  as  ex- 
tensively as  the  personal.  The  common  law  rule  has  been  altered  hy  statute. 
Griffith's  Register,  passim.  Mass.  Revised  Statutes,  1835.  In  Massachusetts,  to 
sustain  a  suit  against  the  heir,  it  must  appear  that  administration  had  been 
taken  out  on  the  estate  of  the  deceased,  and  that  the  demand  was  not  due, 
and  no  cause  of  action  accrued  until  the  term  of  four  years  had  expired  from 
the  grant  of  administration,  and  that  the  suit  was  brought  within  one  year 
after  the  cause  of  action  accrued.  Stat.  1788,  eh.  66.  Revised  Statutes  448,  sec. 
14.     Hall  V.  Bumstcad,  20  Pick.  2. 

(b)  3  Mass.  Rep.  527,  536.     4  ibid.  358.     Mass.  Revised  Statutes,  1835. 

(c)  Gibson,  Ch.  J.,  13  Serg.  &  Rawle,  14.  By  the  statute  of  Pennsylvania, 
of  4th  April,  1797,  debts  of  the  ancestor  not  secured  by  mortgage,  judgment, 
recognizance,  or  other  record,  do  not  remain  a  lien  on  lands  longer  than  seven 
years  after  the  debtor's  death,  unless  a  suit  be  brought  within  seven  years, 
or  the  statement  ot  the  debt  tiled  in  the  prothonotary'soflice.  Judgment  on 
a  suit  brought  afterwards  cannot  affect  the  lands  in  the  hands  of  the  heir,  or 
of  the  person  under  him.  Kerper  t;.  Hech,  1  Watts,  9.  Quigley  v.  Beatty, 
4  }^attM,  13. 

(rf)  Hutchinson  v.  Stiles.  3  N.  H.  Rep.  404.  So,  in  Tennessee,  the  lands 
in  the  hands  of  the  heir  cannot  l)e  sold  on  a  judgment  against  tlie  ancestor, 
until  the  personal  estate  is  exhausted.     Boyd  v.  Armstrong,  1   Yager's  Rep. 

•  For  the  laws  of  descent  of  the  different  states,  see  Appc^udix. 
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LECTURE  LXVI. 

OF  TITLE  BY  ESCHEAT,  BY  FORFEITURE,  AND  BY 
EXECUTION. 

Title  to  land  is  usually  disiributed  under  tho  heads  of  descent 
and  purchase^  the  one  title  being  acquired  by  operation  of  law, 
and  the  other  by  the  act  or  agreement  of  the  party  (a).  But  titles 
by  escheat  and  forfeiture  are  also  acquired  by  the  mere  act  of 
law;  and  Mr.  Hargrave  thinks  that  the  proper  general  division  of 
title  to  estates,  would  have  been  by  purchase,  and  by  act  of  law, 
the  latter  including  equally,  descent,  escheat,  and  forfeiture. 
Our  American  authors  {b)  have  added  an  additional  title,  and 

40.  The  Masssachu setts  Revised  Statutes  of  1835,  part  2,  tit.  3,  c.  62,  make 
ample  provision  for  the  marshalling  of  assets  as  against  heirs,  devisees,  and 
legatees;  when  a  part  of  the  real  estate  is  wanting  for  the  payment  of  debts, 
or  when  one  or  more  of  the  persons  Avho  ought  to  contribute  become  in- 
solvent. It  is  the  application  by  statute  of  the  principles  of  courts  of  equity 
in  marshalling  assets  and  enforcing  contributions  in  the  cases  of  estates  des- 
cended or  devised,  or  when  one  of  the  parties  bound  to  contribute  becomes 
insolvent.  Hays  v.  Jackson,  6  3Iass.  Rep.  149.  Livingston  v.  Livingston,  3 
Johns.  Ch.  Rep.  148.  Livingston  v.  Newkirk,  ibid.  312.  In  respect  to  the 
distribution  of  assets  in  equity  for  the  payment  of  debts,  it  is  to  be  observed 
that  a  creditor  may  go  into  chancery  against  executors  and  administrator 
for  the  discovery  and  distribution  of  assets;  and  after  the  usual  decree  to  ac- 
count in  a  suit  by  one  or  more  creditors,  the  decree  is  for  the  benefit  of  all 
the  creditors,  and  is  in  the  nature  of  a  judgment  for  all.  They  are  all  en- 
titled and  should  have  notice  to  come  in  and  prove  their  debts  before  the 
master,  and  they  will  be  paid  ratably  without  preferences,  after  the  judgment 
creditors  are  satisfied,  and  creditors  suing  at  law  will  in  the  mean  time  be 
stayed  by  injunction,  and  not  allowed  to  disturb  the  ratable  and  equal  dis- 
tribution of  the  assets  in  chancery.  Morris  v.  Bank  oi  England,  Cases  temp. 
Talbot,  218.  4  Bro,  P.  C.  287,  S.  C.  Paxton  v.  Douglas.  8  Vcsey,  520.  Clarke 
V.  Earl  of  Ormonde,  1  Jacobs,  108.  Thompson  v.  Brown,  4  Johnson^ s  Ch. 
Rep.  619.  So,  al.so,  a  suit  against  the  heir  and  decree  for  a  sale  enures  for 
the  benefit  of  all  the  creditors  against  the  heir,  and  draws  the  entire  distribu- 
tion of  the  assets  of  the  heir  into  chancery.  Martin  v.  Martin,  1  Vesey,  sen. 
211.  The  same  rule  applies  in  the  case  of  a  devise  to  trustees  to  pay  debts,  or 
to  a  charge  on  land  for  the  payment  of  debts.  The  estate  becomes  a  trust 
estate  for  the  purpose,  and  as  the  assets  are  placed  under  the  jurisdiction  of 
chancery  to  be  distributed  as  equitable  assets,  suits  at  law  by  creditors  for  the 
purpose  of  gaining  a  preference,  will  be  enjoined.  Betison  t-.  LeRoy,  4  John- 
son^ s  Ch.  Rep.  651.  Helm  v.  Darby,  3  Daiia's  Ken.  Rep.  186.  Stroud  v. 
Barnett,  ibid.  391.  Executors  pay  in  their  own  wrong  after  decree  for  ad- 
ministration.    Mitchelson  r.  Piper,  8  Simons,  64. 

(a)  Litt.  sec.  12.     Co.  Litt.  ibid,  note  106. 

(6)  Ch.  J.  Smft,  in  his  Digest  of  the  Laws  of  ConnecticiU;  and  Mr.  Dane,  in 
his  Abridgment  of  American  Law. 
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one  unknown  to  the  English  common  law,  and  which  they  treat 
separately.  It  is  title  by  execution ;  and  I  shall  take  notice  of  it 
in  regular  order. 

I.  Of  title  by  escheat. 

This  title,  in  the  English  law,  was  one  of  the  fruits  and  conse- 
quences of  feudal  tenure.  When  the  blood  of  the  last  person 
seised  became  extinct,  and  the  title  of  the  tenant  in  fee  failed, 
from  want  of  heirs,  or  by  some  other  means,  the  land  resulted 
back,  or  reverted  to  the  original  grantor,  or  lord  of  the  fee,  from 
whom  it  proceeded,  or  to  his  descendants  or  successors.  All  es- 
cheats, under  the  English  law,  are  declared  to  be  strictly 
[*424]  feudal,  and  to  import  *the  extinction  of  tenure  (a).  The 
opinions  given  in  the  great  case  of  Burgess  v.  Wheate  (6), 
concur  in  this  view  of  the  doctrine  of  escheat.  But,  as  the  feudal 
tenures  do  not  exist  in  this  country,  there  are  no  private  persons  who 
succeed  to  the  inheritance  by  escheat;  and  the  state  steps  in  the 
place  of  the  feudal  lord,  by  virtue  of  its  sovereignty,  as  the  orig- 
inal and  ultimate  proprietor  of  all  the  lands  within  its  jurisdic- 
tion.^ It  is  a  general  principal  in  the  American  law,  and  which, 
I  presume,  is  every  where  declared  and  asserted,  that  when  the 
title  to  land  fails  from  defect  of  heirs  or  devisees,  it  necessarily 
reverts,  or  escheats,  to  the  people,  as  forming  part  of  the  common 
stock  to  which  the  whole  community  is  entitled  (c).     Whenever 

(a)    Wright  on  Tenures,  115—117.     2  Blacks.  Com.  244,  245. 

ih)  1  Wm.  Blacks.  Rep.  123. 

(c)  New  York  Revised  Statutes,  vol.  1.  282,  tit.  12.  Ibid.  718,  sec.  1.  2,  3. 
SwifVs  Digest,  vol.  i.  156.  Rhode  Island  Statutes  of  1768  and  1822.  Tucker's 
Blackstone,  vol.  ii.  244,  245,  note.  Statute  of  Pennsylvania,  29th  September, 
1787.  5  Binney's  Rep.  375.  Dane's  Ahr.  vol.  iii.  140,  sec.  24.  Ibid.  vol.  iv. 
538.  Mass.  Revised  Statutes  of  1835.  Statute  Laws  of  Ohio,  1831,  p.  253,  of 
Alabama,  1811,  1818,  p.  288,  of  Illinois,  edit.  18J3,  of  Georgia,  Prince's  Dig, 
2d  edit.  198,  ot  New  Jersey,  1828,  Elmer's  Digest,  of  Mississippi,  Revised  Code 
of  1824.  Revised  Statutes  of  Missouri,  1835.  The  law  of  Alabama  says,  that 
the  real  and  personal  estates  of  persons  dyinp;  intestate,  and  leaving  no  law- 
ful hoAvs  within  the  limits  of  the  United  Statet*,  ^haW  escheat.  The  words  as 
they  stand  want  explanation  to  render  their  operation  just  or  liberal.  Mr. 
Dane  says,  that  the  New  England  colonies  of  Massachnsetts  and  Plymouth 
very  early  pa.ssed  laws  for  vesting  in  the  colony  all  lands  escheating  for  want 
of  beirs,  on  the  ground  that  the  colony  was  the  sovereign  who  made  tbeorig- 

'  The  theory  of  title  by  escheat  is  that  the  whole  property  in  the  land  l)e- 
ing  divided  between  the  lords  (])aramount  and  mesne)  and  the  tenant,  on  the 
tenant  failing  t<>  have  any  beirs  to  whom  the  lands  can  (losi(>n(l,  there  is  a 
species  of  reversion  to  tb(!  next  lord.  His  right  over  the  land  becomes  as  it 
were  enlarged  by  the  failureof  the  tenants  in  possession.  liut  this  title  must 
l)e  completed  by  his  entry  on  the  land,  or  otherwise  asserting  his  right. 
Digby  on  Real  Property,  380. 
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the  owner  diea  intestate  without  leaving  any  inheritable  blood,  or 
if  the  relations  whom  he  leaves  are  aliens,  there  is  a  failure  of 
competent  heirs,  and  the  lands  vest  immedietely  in  the  state  by 
operation  of  law.^  No  inquest  of  office  is  requisite  in  such 
cases  (a);  and  by  the  New  York  Revised  Statutes  (6), 
the  *  attorney  general  is  required  to  bring  an  action  of  [  *  425  ] 
ejectment,  whenever  he  shall  have  reason  to  suspect  that 
the  people  have  title  to  lands  by  escheat. 

In  the  Roman  law,  there  was  an  officer  appointed  in  the  char- 
acter of  escheator,  whose  duty  it  was  to  assert  the  right  of  the 
emperor  to  the  hcereditus  jacens  or  caduca,  when  the  owner  left 
no  heirs  or  legatee  to  take  it  (c).  That  property  should,  in  such 
cases,  vest  in  the  public,  and  be  at  the  disposal  of  the  government, 
is  the  universal  law  of  civilized  society  (d).  It  was,  as  early  as 
the  age  of  Bracton,  regarded  as  a  part  of  the  jus  gentium — ubi 
non  apparet  dominus  rei,  qucB  olim  fuerunt  inventoris,  de  jure 
naturali,  jam  efficiuntur  priucipis  de  jure  gentium  (e).  It  is  a 
principle  which  lies  at  the  foundation  of  the  right  of  property, 
that  if  the  ownership  becomes  vacant,  the  right  must  necessarily 
subside  into  the  whole  community,  in  whom  it  was  originally 
vested  when  society  first  assumed  the  elements  of  order  and  sub- 
ordination (/).     In  New  York,  all  escheated  lands,  when  held 

inal  grant.  In  Maryland,  before  the  revolution,  lands  were  liable  to  escheat 
to  the  lord  proprietary  of  the  province;  and  since  that  era,  the  state,  as  to 
lands  of  the  proprietary,  stand  in  his  place  under  an  act  of  confiscation,  and 
the  lands  remain,  of  course,  subject  to  escheat.  See  Harr.  &  M^ Henry'' t^  Rep. 
index,  tit  Escheat,  passim.  Rinj;<;old  r.  Mallott,  1  Harr.  <&  Johns.  299.  By 
the  Napoleon  Code,  No.  723,  755,  in  defi\ult  of  lawful  heirs,  the  property  passes 
to  the  natural  children;  and  for  want  of  them,  to  the  surviving  husband  or 
■wife;  and  for  want  of  them,  to  the  state;  and  kindred  beyond  the  twelfth 
degree  do  not  succeed. 

(a)  4  Co.  58,  a.     Comyn^s  Digest,  tit.  Prasrogaiive,  D.  70. 

lb)  Vol.  i.  282. 

(c)  Code,  10, 10, 1.  In  Pennsylvania  and  Mississippi,  there  is  an  officer  ap- 
pointed to  take  charge  of  escheated  estates,  termed  escheator-general.  Pur- 
don^s  Digest,  342.  lieviscd  Code  of  Mississippi,  1824.  There  are  similar  of- 
ficers charged  with  escheats  in  the  other  states. 

{d)  Domai,  vol.  i.  592,  see.  6,  16,  sec.  4.  Vander  Undents  Institutes^  by 
Henry,  1G5.     Code  Napoleon,  sec.  723. 

(e)  Bracton,  lib.  1,  c.  12,  sec.  10. 

(/)  This  was  the  case  with  the  ancient  Germans,  when  their  institutions 
were  studied  by  Caisar  and  Tacitus.  They  had  not  then  any  private  property  in 
land  ;  it  was  vested  in  the  community  or  tribe.  Csesar,  de  Bell.  Gall.  lib.  4, 
c.  1,  Tacit,  de  Mar.  Germ.  c.  26. 

^.Hereditaments  which  may  be  held  for  a  fee  simple,  but  are  not  strictly 
subjects  of  tenure,  such  as  fairs,  markets,  commons,  in  gross,  rents  charge, 
rents  seek,  and  the  like,  do  not  escheat,  but  become  extinct  upon  a  failure 
of  heirs  of  the  tenant.     Challis  on  Real  Property,  30  {Text  Book  Series). 
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by  the  state,  or  its  grantee,  are  declared  to  be  sabject  to  the  same 
trusts,  encumbrances,  charges,  rents,  and  services,  to  which  they 
would  have  been  subject  had  they  descended  (a).  This  provision 
was  intended  to  guard  against  a  very  inequitable  rule  of  the  com- 
mon law,  that  if  the  king  took  lands  by  escheat,  he  was  not  sub- 
ject to  the  trusts  to  which  the  escheated  lands  were  previously 
liable.  The  statute  of  39  and  40  Geo.  III.,  c.  88,  mitigated  the 
rule,  by  the  provision  ^which  enabled  the  king,  by  warrant  or 
grant,  to  direct  the  execution  of  the  trust.  In  the 
[*426  ]  •"  case  of  Sir  George  Sands  (6),  Hale,  Ch.  B.,  and  Tur- 
ner, B.,  held,  that  there  could  bo  no  escheat  of  a  trust; 
and,  in  case  of  the  death  of  the  cestui  que  trust  without  heirs,  the 
trustee  would  hold,  discharged  of  the  trust.  The  opinion  in  Eng- 
land is  understood  to  be,  that  upon  the  escheat  of  the  legal  estate, 
the  lord  will  hold  the  estate  free  from  the  claims  of  the  cestui  que 
trust  The  statutes  I  have  referred  to  are  calculated  to  check  the 
operation  of  such  an  unreasonable  principle.' 

II.   Of  title  by  forfeiture. 

The  English  writers  carefully  distinguish  between  escheat  to 
the  chief  lord  of  the  fee,  and  forfeiture  to  the  crown.  The  one 
was  a  consequence  of  the  feudal  connection,  the  other  was  an- 
terior to  it,  and  inflicted  upon  a  principle  of  public  policy  (c). 
But  while  the  chief  lord  of  the  fee  is  none  other  than  the  same 
community  which  has  been  injured  by  the  crime,  there  is  no  es- 
sential distinction  between  escheat  for  treason,  and  forfeiture  for 
treason.     The  law  of  escheat  went,  indeed,  upon  feudal  princi- 

(a)  New  York  Revised  Statutes,  vol.  i.  718,  sec.  2. 

(b)  3  Ch.  Rep.  19. 

(c)  WrUjU  on  Tenures,  117,  118. 

'  Lands  being  uUodial  in  the  United  States,  escheat,  properly  speaking, 
does  not  apply  to  it  ;  but  in  the  case  of  failure  of  heii-s,  in  many  of  the  states, 
the  property  goes  to  the  states.  Penna.  Brightly's  Purdon's  Dig.  1872, 
Escheat  1  ;  New  York  liev.  Stat.  Bank's  Bros.  7th  ed.  pt.  2,  c.  1.  sec.  1  ;  Ne\r 
Jersey,  Rev.  1877,  Escheats,  sec.  1  ;  Delaware.  Rev.  Code,  1874.  c.  82,  sec. 
i;;  Maryland,  Rev.  Code,  1878,  art.  16,  sec.  17  ;  Virginia,  Code.  1873.  c.  109, 
sec.  3  ;  North  Carolina,  Code,  1883,  sec.  2«2G  ;  South  Carolina,  Gen.  Stat.  1882, 
sec.  2300  ;  Georgia,  Code,  1882,  sec.  2(5()9  ;  Florida,  Dig.  1881,  c.  99,  sec.  2; 
Alabama,  Code,  1870,  sec.  2851  ;  Mississippi.  Code,  1880,  sec.  H81;  Louisiana, 
Rev.  Civ.  Code,  1875,  sec.  485;  Texas,  Rev.  Stat.  1879,  sec.  1770  ;  Ohio,  Rev. 
StAt.  1880,  sec.  4161  ;  Indiana,  Rev.  Stat.  1881,  sec.  2178  ;  Iowa,  Rev.  Code, 
1880,  sec.  2460  ;  Wisconsin,  Rev.  Stat.  1878.  sec.  2270  ;  Minnesota,  Gen. 
Stat.  1878,  c.  46,  sec.  3;  Michigm.  How.  Ann.  Stat.  sec.  411  ;  Maine,  Rev. 
Stat.  1873,  c.  75,  sec.  1,  New  lfami)shirc,  Gen.  Laws,  1878.  c.  203,  sec.  7; 
Massachu.se tts.  Pub.  Stat.  c.  125  ;  sec.  1,  Connecticut,  Rev.  1875,  tit.  18,  c. 
2,  8cc.  1 ;  Stat.  1885,  c.  110,  sec.  53. 
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pies,  beyond  the  law  of  forfeiture.     It  extinguished,  and  blotted 
out  for  ever,  all  the  inheritable  quality  of  the  vassal's  blood,  so 
that  the  sons  could  not  inherit,  either  to  him,  or  to  any  ancestor, 
through  their  attainted  father.     He  was  rendered  incapable,  not 
only  of  inheriting,  or  transmitting  his  own  property  by  descent, 
but  he  obstructed  the  descent  of  lands  to  his  posterity,  in  all  cases 
in  which  they  were  obliged  to  derive  their  title  through  him  from 
any  more  remote  ancestor.*     The  forfeiture  of  the  estate  is  very 
much  reduced  in  this  country,  and  the  corruption  of  blood  isuni-' 
versally  abolished  (a).     In  New  York,  forfeiture  of  property  for 
crimes,  is  confined  to  the  case  of  a  conviction  for  trea- 
son ;  and,  by  a  law  of  the  colony  of  Massachusetts,  *  as   [  *  427  ] 
early  as  1G41,  escheats  and  forfeitures,  upon  the  death 
of  the  ancestor,  *'  natural,  unnatural,  casual,  or  judicial"  were 
abolished  for  ever  (6). 

It  is  a  rule  of  law,  that  the  state,  on  taking  lands  by  escheat, 
and  even  by  forfeiture,  takes  the  title  which  the  party  had,  and 
none  other.  It  is  taken  in  the  plight  and  extent  by  which  he 
held  it;  and  the  estate  of  a  remainder-man  is  not  destroyed  or 
devested  by  the  forfeiture  of  the  particular  estate  (c). 

Besides  the  forfeiture  of  property  to  the  state,  for  the  convic- 
tion of  crimes,  estates  less  than  a  fee  may  be  forfeited  to  the 
party  entitled  to  the  residuary  interest  by  a  breach  of  duty  in  the 
owner  of  the  particular  estate.  If  a  tenant  for  life  or  years,  by 
feofFment,  fine,  or  recovery,  conveys  a  greater  estate  than  he  is 
by  law  entitled  to  do,  he  then,  under  the  English  law,  forfeits  his 
estate  to  tho  person  next  entitled  in  remainder  or  reversion;  for 
he  puts  an  end  to  his  original  interest;  and  the  act  tends,  in  its 
nature  to  devest  the  expectant  estate  in  remainder  or  reversion. 

(a)  Nao  York  Revised  Statutes,  vol.  i.  284,  sec.  1.  Ibid.  vol.  ii.  701,  sec. 
22. 

(6)  Danclt  Ahr.  vol.  v.  4.  Mr.  Dane  saj's,  that  forfeiture  of  estates  for 
crimes  is  scarcely  known  in  our  American  laws.     Ibid.  11. 

(c)  Case  of  Captain  Gordon,  Foster  s  Crown  Law,  95.  Borland  v.  Dean,  4 
Maso)Vs  Rep.  174.  Dalrymple  on  Feudal  Property,  c.  4,  p.  145 — 154,  gives  an 
interesting  history  of  the  law  of  forfeiture  in  Scotland,  and  the  gradual  con- 
formity, on  the  point  in  the  text,  hetween  the  Scotch  and  English  law. 

*  In  England,  forfeiture  can  no  longer  be  incurred,  either  by  making  a  tor- 
tious feolfment,  since  8  &  9  Vict.  c.  106,  S.  4  ;  by  which  the  tortious  opera- 
tions of  feoffments  made  after  Oct.  1st,  1845,  is  prevented,  or  by  levying  a 
fine  or  suffering  a  common  recovery. 

Whether  a  forfeiture  by  operation  of  law,  as  distinguished  from  the  opera- 
tion of  an  express  condition  of  forfeiture  contained  in  the  settlement,  can 
now  be  incurred  by  a  tenant  for  life,  in  any  way  whatever,  is  now  exceed- 
ingly doubtful.     See  Challis  on  Real  Property,  110  {Text  Book  Series). 
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The  same  consequences  followed,  whenever  the  vassal,  by  any  act 
whatever,  was,  in  the  eye  of  the  feudal  law,  guilty  of  an  act  of 
disloyaUy,  and  a  renunciation  of  the  feudal  connection  (a).  But 
a  conveyance  by  deed,  of  things  lying  in  grant,  or  conveyance  by 
release,  and  bargain  and  sale,  under  the  statute  of  uses,  do  not 
work  a  forfeiture;  for  they  convey  no  greater  interest  than  what 
the  party  lawfully  owns,  and  is  entitled  to  convey.  Such  for- 
feitures by  the  tenants  of  particular  estates,  have  become 
[*428]  obsolete  in  this  country;  and  the  *just  and  rational 
principle  prevails,  that  the  conveyance  by  the  tenant 
operates  only  upon  the  interest  which  he  possessed,  and  does  not 
afiPect  the  persons  seised  of  ulterior  interests.  An  act  of  assembly 
in  Pennsylvania  gave  to  all  deeds  and  conveyances  of  land,  proved 
or  acknowledged,  and  recorded,  the  same  force  and  effect,  as  to 
possession,  seisin,  and  title,  as  deeds  of  feoffment  with  livery ; 
and  yet  it  has  been  held  (6),  that  such  a  deed  worked  no  forfei- 
ture, on  the  common  law  doctrine  of  alienation  by  tenants  for 
life  or  years.  In  Massachusetts,  it  has,  however,  been  <lecided, 
that  a  conveyance  in  fee  by  a  tenant  for  life,  by  bargain  and  sale, 
was  a  forfeiture  of  his  estate  to  those  in  remainder  or  reversion  (c). 
But  though  the  correctness  of  the  decision  might  be  questioned, 
the  case  has  now  become  unimportant,  for  the  statute  law  of  Mas- 
sachusetts, as  well  as  of  other  states,  gives  to  the  conveyance  of  a 
tenant  for  life  or  years,  no  greater  operation  than  what  his  inter- 
est entitled  him  to  give  it  {d).  And  it  was  a  well  established 
principle  of  the  common  law,  that  if  a  condition  on  which  an 
estate  for  life  or  years  depended,  be  broken  for  non-payment,  yet 
the  lessor  might  waive  the  forfeiture  by  the  subsequent  accept- 
ance of  rent,  or  by  bringing  an  assize,  or  making  a  distress  to  re- 
cover it  (e).^ 

(a)    Wriglit  on  Tenures,  203.     Co.  Lift.  251,  a.  b. 

(6)  M'Kee  r.  Front,  3  Doll.  Rep.  48fi. 

(c)  Commonwealth  v.  Welcome,  cited  in  5  Danc\s  Abr.  13,  sec.  7.  Tlie 
extraordinary  industry,  and  great  experience,  of  the  author  ol  the  Ahndg- 
mentand  Digest  of  American  Law,  (vol.  v.x.  xi,)  was  not  ahleto  lead  him  to 
any  case  in  our  American  courts,  in  which  there  had  been  a  forfeiture  of  tho 
estate  of  a  tenant  for  life  or  years,  by  reason  of  a  breach  of  duty  as  tenant, 
by  way  of  plea,  or  default  upon  record. 

(rf)  Vide,  mpra,  p.  83. 

(c)  Co.  Litt.  211,  b.  Pennant's  case,  3  Co.  74.  Goodright  v.  Davis,  Cowp. 
Rep.  803. 

''  Where  a  condition  of  a  lease  was  that  the  tenant  should  not  underlet, 
and  he  did,  and  the  lessor  received  rent  from  the  under  tenant,  it  was  held  to 
be  a  waiver  of  that  breach  but  did  not  prevent  tho  lessor  from  treating  a  subso- 
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There  are  other  causes  of  forfeitures,  as  for  waste,  and  for 
breaches  of  conditions  in  leases,  grants,  and  conveyances,  which 
have  been  sufficiently  considered  in  the  former  part  of  this  vol- 
ume.    I  shall,  therefore,  proceed  to  treat: 

III.   Of  title  hy  execution. 

This  species  of  title  owes  its  introduction  to  modern  statutes, 
and  it  was  unknown  to  the  common  law.  The  remedy  given  to 
the  judgment  creditor  by  the  English  law,  was  a  sequestration  of 
the  profits  of  the  land  by  writ  of  levari  facias^  or  the 
possession  of  a  moiety  of  the  lands  by  *  the  writ  of  elegit,  \  *  429  ] 
and,  in  certain  cases,  of  the  whole  of  it  by  extent.^  In 
all  these  cases,  the  creditor  holds  the  land  in  trust  until  the  debt 
is  discharged  by  the  receipt  of  the  rents  and  profits.  This.limited 
remedy,  against  the  real  estate  of  the  debtor,  was  not  deemed 
sufficient  security- to  British  creditors,  in  its  application  to  the 
American  colonies;  and  the  statute  of  5  Geo.  II.,  c.  7,  was  passed, 
in  the  year  1732,  for  their  relief.  It  made  lands,  hereditaments, 
and  real  estate,  within  the  English  colonies,  chargeable  with 
debts,  and  subject  to  the  like  process  of  execution  as  personal  es- 
tate. Lands  were  dealt  with  on  execution,  precisely  as  personal 
property;  and  it  was,  consequently,  the  practice,  in  some  of  the 
states,  and  particularly  in  New  York,  before,  and  even  since  the 
American  revolution,  down  to  the  year  1786,  to  consider  lands  as 
assets  in  the  hands  of  executors  and  administrators,  and  to  sell 
them  as  such.  This  was  also  the  practice  in  Pennsylvania, 
Georgia,  New  Jersey,  New  Hampshire,  and  Massachusetts,  and 
probably  in  the  other  New  England  states  (a).     In  the  case  of 

(rt)  Shippen,  President,  in  Graff  v.  Smith,  1  DaUas'  Rep.  483.  Telfair  v. 
Stead's  Executors,  2  Crunch,  407.  Ewing,  Ch.  J.,  in  Warrick  v.  Hunt,  6 
HaJsted^s  Rep.  1.  Daniels  v.  Ellison,  \i  N.  H.  Rep.  279.  Gore  v.  Brazier,  3 
Mass.  Rep.  523.  Dane's  Ahr.  vol.  v.  20.  Statute  of  Massachusetts,  1783,  e.  32, 
The  practice  still  continues  in  Pennsylvania.     1  Watts,  414. 

quent  underletting  as  a  ground  of  forfeiture.     Murray  v.  Harway,  56  N.  Y. 
343.     O'Keefe  v.  Kennedy,  3  Cush.  325. 

^  No  branch  of  the  law  is  of  greater  practical  importance  than  that  which 
relates  to  tlie  rights  which  creditors  gradually  acquired,  of  having  recourse 
to  the  land  of  their  debtors  for  the  payment  of  their  debts.  In  the  first 
place,  the  creditor  might  acquire  rights  over  the  debtor's  lands  in  conse- 
quence of  a  judicial  proceeding,  either  in  the  courts  of  common  law,  or  un- 
der the  extraordinary  jurisdiction  created  bv  the  Statute  of  Merchants,  13 
Edw.  1  Stat.  3,  and  the  Statutum  dc  Stopulis,  27  Edw.  III.  Stat.  2,  c.  1).  Sec- 
ondly a  debtor  might,  without  the  intervention  of  any  judicial  proceedings, 
give  the  creditor  the  security  of  his  land  for  a  debt.  Digby  on  Keal  Prop. 
237. 
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Wilson  V.  Watson  (a),  it  was  declared,  in  the  circuit  court  of  the 
United  States  for  Pennsylvania,  that  lands  might  not  only  be 
seized  and  sold  on  execution  at  law  as  chattels,  but  that,  if  the 
defendant  in  the  judgment  died,  the  judgment  might  be  revived 
by  scire  facias  against  the  executor,  and  the  lands  of  the  testator 
taken  in  execution  and  sold,  if  there  be  a  deficiency  of  personal 
assets.  In  South  Carolina,  the  lands  of  an  intestate,  under  the 
rule  and  practices  introduced  by  the  statute  of  5  Geo.  11. ,  arc 
Bold  under  an  execution  -obtained  against  the  administrator, 
though  the  heir  be  no  party  to  the  proceeding  (6).  But 
[*430]  though  the  statute  of  Geo.  *II.,  introduced  the  sale  of 
real  estate  on  execution  throughout  the  colonies,  that 
statute  was  not  the  entire  origin  of  the  practice;  for,  in  Massa- 
chusetts, as  early  as  1696,  and  in  Pennsylvania,  as  early  as  1700 
and  1705,  lands  were,  by  colonial  statutes,  rendered  liable  to  sale 
on  execution  for  debt  (c). 

The  practice  of  selling  real  estate  under  certain  checks  and 
modifications,  created  to  prevent  abuse  and  hardship,  has  been 
continued,  and  become  permanently  established.  The  general 
regulation,  and  one  prevalent  in  most  of  the  states,  is  to  require 
the  creditor  to  resort,  in  the  first  instance,  to  the  personal  estate, 
as  the  proper  and  primary  fund,  and  to  look  only  to  the  real  es- 
tate after  the  personal  estate  shall  have  been  exhausted, 
[  *431]  and  found  insufficient  (d).  *  In  New  York,  until  within 

(a)  1  Peters^  Cir.  Rep.  269. 

(6)  Martin  v.  Latta,  4  M' Cord's  Bcp.  128.  D'Urphey  v.  Nelson,  ibid.  129, 
note.  In  North  Carolina,  the  act  of  Geo.  II..  and  tlie  state  act  of  1777,  pavo 
the^i.  fa.  against  the  lands  of  the  debtor.  The  act  of  1784  gave  it  against 
the  lands  ot  a  deceased  debtor  in  the  hands  of  his  heir  or  devisee,  upon  a 
judgment  against  his  executor  or  administrator  in  certain  cases;  but  it  pre- 
Bcribed  a  scire  facias  against  the  heirs  and  devisees.  1  Bad.  it-  Dervrcvx's  Eq. 
Cases,  515.  In  East  New  .Jersey,  it  was  declared  by  law,  in  1682,  among 
the  early  acts  of  the  general  assembly,  that  no  man's  land  should  be  sold 
without  his  consent,  though  the  profits  of  it  might  be  extended.  But  shortly 
afterwards,  the  law  provided,  that  the  lands  of  the  debtor  should  be  ap- 
praised, and  the  sheriff  was  to  deliver  possession;  and  if  not  redeemed  in  six 
weeks,  the  lands  were  to  belong  to  tlic  plaintiff,  in  fee,  at  the  price  of  tho 
valuation.     Learning  <£•  Spicer's  Collectio7is,  2;>5,  25:>. 

(c)  Province  Act  of  Massnchuselts,  1696.  cited  in  5  DancK^  Abr.  23,  note. 
Province  Ads  of  Pennsylania,  1700  and  1705.  Bee,  also,  1  DaUas'  Rep.  483. 
G  Binnry's  Rep.  145.     Brackcnridgc's  Law  3fisceUanicM,  208. 

(d)  See,  lor  instance.  New  Vorf:  Bailed  Staiutcfi,  \o].  ii.  367.  Sfatnic^  of 
Ohio,  1831,  p.  101,  of  Indiana,  1H38,  p.  276.  Pardon' x  Pain.  ])i(/.  369.  Bc- 
viscd  Stafutes  of  Connecticut,  1821,  p.  :]6,  56.  This  was  also  a  provision  in  tljo 
original  charter  of  King  John.  Magna  Charia,  ch.  5.  But  this  duty  of  the 
officer,  though  neglected,  will  not  affect  tho  purchaser  of  land  at  sheriff's 
talo.     Ho  is  not  bound  to  show  that  tho  debtor  hod  not  personal  property  to 
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a  few  years  past,  the  rule  was,  to  sell  the  real  estate  absolutely, 
at  auctioD,  upon  due  notice,  without  any  previous  appraise- 
ment, and  without  any  subsequent  right  of  redemption;  and 
the  sherifiF  executed  a  deed  to  the  purchaser,  which  by  relation 
vested  the  defendant's  title  in  the  purchaser  from  the  time  of  the 
sale.  The  deed  connected  with  the  sale  operated  by  way  of  ex- 
ecution of  a  statute  power  to  pass  the  defendant's  title.  This 
would  appear  to  be  the  practice  still,  in  the  States  of  New  Jer- 
sey, Maryland,  North  Carolina,  South  Carolina,  Georgia,  and 

satisfy  the  judgment.  Frakes  v.  Brown,  2  Black/.  Jnd.  Rep.  295.  The  exe- 
cution in  chancery,  which  was  originally  by  process /«j>c»'so»rt7rt,  or  by  seques- 
tration of  the  estate,  was,  in  New  York,  by  statute,  sess.  25,  c.  15,  made 
analogous  to  an  execution  at  law,  by  authorizing  the  chancellor  to  enforce 
performance  of  the  decree  by  execution  against  the  body,  or  goods  and  chat- 
tels of  the  defendant,  and  in  default  thereof,  against  the  lands  and  tene- 
ments, and  to  be  executed  as  at  law.  This  power  was  continued  by  tho 
New  York  Revised  Statutes,  vol.  ii.  182,  183,  and  every  final  decree  becomes  a 
lien  on  lands  from  the  docketing  thereof,  and  goods  and  chattels  are  bound 
only  by  actual  levy  on  execution.  So,  in  North  Carolina,  by  act  of  1787, 
decrees  in  chancery  for  money  are  enforced  by  execution  against  the  body, 
or  the  goods  and  chattels,  lands  and  tenements,  in  like  manner  as  at  law. 
In  the  Koman  law,  the  chattels  were  first  to  be  resorted  to,  and  the  land  was 
seized  and  eventually  sold,  provided  the  moveables  of  the  debtor  Avere  found 
to  be  insufficient  to  satisfy  the  debt.  Dig.  42,  1,  15,  2,  and  3.  Code,  8,  34. 
Though  the  personal  property  of  the  debtor  is  to  be  first  resorted  to  and 
sold,  there  has  been  difficulty  in  reaching,  by  execution,  moneys  invested 
in  stock  and  other  choses  in  action.  A  mere  chose  in  action  is  not  at  law  tho 
subject  of  afi.  fa.  G  Harr.  &  Johns.  264.  A  mortgagee's  interest  cannot  Ix) 
sold  on  execution.  See  .wpra,  p.  166,  note.  The  court  of  chancery  has  as- 
sisted the  judgment  creditor  at  law,  where  the  money  had  been  fraudulently 
invested,  or  in  trust  for  the  debtor.  But  a  judgment  must  first  be  shown  in 
order  to  reach  land,  and  an  execution  issued  and  returned  7iuna  bona,  in  order 
to  reach  personal  estate  by  the  assistance  of 'chancery,  (Brinckerholf  r.  Brown, 
4  Johns.  Ch.  Rep.  671.  3  Lift.  Rep.  12.  Moore  v.  Young,  1  Dana^s  Ken.  Rep. 
316,)  unless  the  debtor  is  deceased,  (Thompson  v.  Brown,  4  John.  Ch.  Rep. 
619,)  or  except  the  fund  is  accessible  only  by  the  aid  of  chancery.  Marshall. 
Ch.  J.,  in  Russell  v.  Clarke,  7  Cranch,  89.  See,  also,  Taylor  v.  Jones,  2  Atk. 
Rep.  600.  ]'>ayard  v.  Hoffman,  4  Johns.  CJi.  Rep.  450.  Spader  v.  Davis,  5 
ibid.  280.  20  Johns.  Rep.  554,  S.  C.  According  to  the  English  doctrine,  as 
now  understood,  the  court  of  chancery  will  not  go  further  than  to  apply 
equitable  claims  to  the  satisfaction  of  judgments  at  law;  and  it  will  not 
apply  a  debt  due  from  A.  as  the  debtor  of  B.,  to  discharge  a  judgment  of  C. 
against  B.  Qtley  v.  Price.  7  Price'' s  Ex.  Rep.  274.  By  the  Neic  YorkRexiscd 
Statutes,  vol.  ii.  173,  sec.  38,  the  court  of  chancery  is  authorized  to  apply,  in 
satisfaction  of  debts  at  law,  debts  due  to  the  defendant,  after  an  execution  at 
law  has  been  returned  nnlta  bona.  This  just  and  reasonable  power  is  con- 
formable to  the  rule  of  the  Scotch  law,  under  which  money  due  to  the  debtor 
may  be  attached  and  appropriated  to  the  payments  of  his  debts.  1  Ben\H  Com. 
G.  The  statute  laws  of  Ohio,  of  Kentucky,  and  of  Pennsylvania,  have  con- 
ferred the  same  power.  See  supra,  vol.  ii.  444.  To  protect  personal  pro- 
perty from  heing;  fraudulently  withdrawn  from  the  ojieration  of  judgments, 
it  is  a  principle  of  law  that  a  sale  and  transfer  of  it  for  the  purpose  of  prevent- 
ing a  judgment  creditor  from  appropriating  it  on  execution,  is  deemed  an 
act  donG  mala  fide  and  void  as  to  such  creditor.  Strceper  v.  Eckart,  2  Wharton^ 
302. 
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Missouri  (a).  But  sales  of  land  on  exer»ution  had  been  attended 
with  so  much  oppressive  speculation  upon  the  necessities  of  the 
debtor,  that  the  legislature  of  New  York,  a  few  years  past,  pro- 
vided some  powerful,  but  not  unreasonable  checks,  upon  the 
peremptory  and  sweeping  desolation  of  an  execution  at  law. 
These  provisions  are  essentially  continued;  and  it  is  now  pro- 
vided by  the  New  York  Revised  Statutes,  that  the  real  estate 
of  the  debtor  may  be  sold  on  execution  either  at  law  or  in  chan- 
rery,  in  default  of  goods  and  chattels,  on  six  weeks'  notice,  and  in 
separate  parcels,  if  required  by  the  owner  (6).  A  certificate  of 
the  sale  is  to  be  delivered  by  the  officer  to  the  purchaser,  and  an- 
other certificate  filed  in  the  clerk's  office  of  the  county  within  ten 
days;  and  redemption  of  the  lands  sold  may  be  made  by  the  debtor, 
or  his  representative,  within  one  year,  on  paying  the  amount  of  the 
bid,  with  ten  per  cent,  interest.  Any  joint  tenant,  or  tenant  in 
common,  may  redeem  his  ratable  share  of  the  land  by  paying  a 
due  proportion  of  the  purchase  money.  On  default  of  the  debtor, 
any  creditor,  by  judgment  at  law,  or  decree  in  equity,  and  in  his 
own  right,  or  as  a  trustee,  within  three  months  after  the 
[  *432  ]  expiration  of  the  year,  may  *  redeem  the  land,  on  pay- 
ing the  purchase  money,  with  seven  per  cent,  interest. 
So,  any  other  judgment  creditor  may  redeem  from  such  prior 
creditor,  on  refunding  his  purchase  money  with  interest,  and  also 
the  amount  due  on  his  judgment,  or  decree,  if  the  same  be  a  prior 
lien  on  the  land.     The  redemption  is  allowed  to  be  carried  further, 

(a)  GHffiWs  Register,  h.  t.  No.  3.  Elmer^s  Digest^  486.  Davidson  v.  Frew, 
3  Dev.  N.  C.  Rep.  1.  Boring  v.  Lemmon,  5  Harr.  &  Johns.  225,  Barney  v. 
Patterson,  6  ihid.  204.  Kemington  v.  Linthicum,  14  Pefer.s^  Rep.  84.  Estep 
V.  Weems,  G  Gill.  &  Johns.  303.  Revised  Laws  of  Missouri,  1835,  p.  258,  259, 
Prince's  Dig.  of  Laws  of  Georgia,  1837.  Huggins  v.  Ketchum,  3  Batile\s  Rep. 
414.  In  Alabama,  their  execution  law  is  taken  from  the  Virginia  and  Ken- 
tucky statutes,  which  give  thc^t  fa.  ca.  sa.,  and  elegit.  It* the  elegit  bo  sued 
out,  the  defendant  may  elect  the  moiety  of  his  lands  to  be  extended.  But 
the  sheriff  also  sells  land  on  execution  under  thej^./a.  and  venditioni  exponas. 
Dig.  of  Alabama  Statutes,  289,  300,  317,  and  see/jos^,  p.  434.  In  North  Caro- 
lina, it  is  left  unsettled  whether  the  elegit  may  still  be  sued  out.  3  Dcv.  Rep. 
161.  4  ibid.  133.  The  better  opinion  is,  that  it  was  done  away  since  thcsta- 
nte  of  Geo.  II.     See  infra,  p.  430,  in  not  is. 

(b)  New  York  Revised  Statutes,  vol.  ii.  183,  sec.  104.  Jhid.  363,  sec.  2.  Ibid. 
367,  sec.  24.  Ibid.  368,  sec.  34.  Ibid.  360,  sec.  38.  In  Tennessee,  under 
the  act  of  1799,  if  the  defendant  be  in  actual  ])ossession,  the  sheriff  must 
give  him  twenty  days'  notice  in  writing  of  the  time  and  place  of  sale,  and  if 
the  defendant  be  not  in  possession,  the  sheriff  must  advertise  the  sale  in  a 
public  paper,  three  different  times,  or  the  sale  will  be  absolutely  void.  Trott 
and  M'Broom  v.  M'Cavock,  1  Yergcr^s  Rep.  469.  Equivalent  information 
will  do.     5  ibid.  215.     Lloyd  v.  Anglin,  7  ibid.  428. 
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and  is  given  to  a  third,  or  any  other  creditor,  who  may  redeem 
from  the  creditor  standing  prior  to  him,  on  the  same  terms.  But 
all  these  subsequent  redemptions  must  be  within  the  fifteen  months 
from  the  time  of  the  sale;  for  the  officer  is  then  to  execute  a  deed 
to  the  person  entitled,  and  the  title  so  acquired  becomes  absolute 
in  law  (a).  The  dee(3,  when  executed,  will  be  good  by  relation, 
aud  cover  the  intervening  period  from  the  sale  (6).  This  is  the 
case  as  to  the  enrolment  of  a  bargain  and  sale,  in  England,  within 
the  six  months  (c).  The  filing  of  the  officer's  certificate  is  equiva- 
lent to  a  deed  taken  and  recorded,  so  far  as  respects  the  purchaser's 
security  from  any  intervening  claims,  other  than  the  right  of  re- 
demption (d). 

The  right  to  sell  real  estate  on  execution  reaches  reversionary 
interests,  and  they  are  bound  by  the  judgment  (e).  But  in  many 
of  the  states,  the  lands,  after  being  taken  by  execution,  are  to  be 
duly  appraised  by  commissioners,  or  a  sheriff's  inquest,  and  set 
off,  and  possession  delivered  to  the  creditor  in  the  execution,  by 
metes  and  bounds;  and  they  operate  as  a  conveyance  of  the  debt- 
or's title,  and  a  payment  on  the  judgment  to  the  amount  of  the 
valuation.  The  return  of  the  officer  when  recorded  passes  the 
title  (/).  The  debtor  is  likewise  allowed  a  reasonable  time  to 
redeem.  This  is  the  case  in  Maine,  New  Hampshire, 
Vermont,  and  Massachusetts  (gf);  *and  the  debtor  is  [*433] 
allowed  a  year  to  redeem,  except  in  Vermont,  where  it 

{a)  New  York  Revised  Statutes^  vol.  ii.  370 — 374.  The  regulations  respect- 
ing the  sale  of  lands  on  execution,  arc  too  minute  to  be  more  particularly  de- 
tailed, and  they  reach  from  sec.  24,  p.  367,  to  sec.  67,  p.  374.  The  law  in 
Illinois,  as  to  the  sale  of  lands  ou  execution,  and  the  right  of  redemption  by 
the  debtor,  and  on  his  default  by  a  judgment  creditor,  is  essentially  the  same 
with  that  in  New  York.     Revised  Laws  of  Illinois,  edit.  1833,  p.  374. 

(&)  Dobson  V.  Murphy,  1  Dev.  &  Battle's  N.  C.  Rep.  586,  S.  P. 

(c)  Preston  on  Abstracts,  vol.  iii.  90.     Shep.  Touchstone,  226. 

(d)  Whether  rights  of  entry,  which  are  not  assignable  at  common  law,  can 
be  sold  on  execution,  seems  not  to  be  definitely  settled  in  this  country; 
though  the  language  of  the  courts  is  in  favour  of  the  execution  to  reach  them, 
as  part  of  the  real  estate.  Wood  worth,  J.,  in  Jackson  v.  Varick,  7  Cowen^s 
Rep.  238,  244.  Thompson,  J.,  in  Ingils  v.  Trustees  of  the  Sailor's  Snug  Har- 
bour, 3  Peters'  U.  8.  Rep.  131.  This  construction  is,  however,  questioned  by 
Judge  Story.  Ihid.  177.  Rights  of  entry  may  be  taken  and  sold  on  execu- 
tion in  Tennessee  and  Massachusetts.  Bumpas  v.  Gregory,  8  Ycrger,  46.  See 
note  g.  infra. 

(e)  Burton  v.  Smith,  13  Peters,  464. 

(/)  It  was  said  in  Phelps  v.  Parks,  4  Vermont  Rep.  488,  that  the  levy  by 
virtue  of  the  execution  conveyed  the  title,  but  the  later  case  of  Swift  r.  Cobb, 
1  Shaw's  Vermont  Rep.  283,  N.  S.  holds  the  language  in  tlie  text. 

{g)  In  Massachusetts,  the  statute  of  1783,  c.  57,  taken  from  a  provincial 
statute,  made  the  fee  of  the  real  estate  of  the  debtor  liable  to  be  attached 
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is  only  six  months,  and  on  paying  twelve  per  cent,  interest.  In 
Rhode  Island  and  Connecticut,  the  previous  appraisement  is 
requisite;  and  the  levy  and  assignment  of  the  lands  to  the  cred- 
itor at  the  appraised  value,  and  when  the  execution  is  returned 
and  recorded,  it  carries  the  title;  and  there  is  no  time  allowed  to 
redeem  (a).  There  are  special  and  peculiar  regulations  on  this 
subject  in  several  of  the  states.  In  Pennsylvania  and  Delaware, 
the  lands  are  to  be  appraised;  and  if  the  inquest  finds  that  the 
rents  and  profits  for  seven  years  will  discharge  the  debt,  the  lands 
are  then  extended  by  the  writ  of  liberari  facias^  and  possession 
given  to  the  creditor,  as  practised  upon  the  elegit  in  England; 
but  if  not  so  found,  the  lands  are  to  be  sold  without  redemp- 
tion (6).  The  lands  are  not  to  be  sold,  in  Ohio,  under  the  amount 
of  two-thirds  of  the  previously  appraised  value  thereof,  except  in 
sales  for  taxes,  or  against  officers  for  moneys  collected.  Their 
real  value  in  cash  is  to  be  first  appraised  by  an  inquest  of  three 

and  taken  on  execution,  and  appraised  and  set  oif  to  the  creditor;  and  if  the 
estate  could  not  be  set  out  by  metes  and  bounds,  then  the  rents  might  be 
taken.  By  the  3Inssachiiset(s  Revised  Statutes  of  18:35,  part  2,  tit.  5,  c.  7.*^,  the 
mode  of  taking  lands  on  execution  for  debt  is  specially  detailed.  All  real 
estate  of  the  debtor,  including  lands  fraudulently  sold  by  him,  and  rights  of 
entry,  and  equities  of  redemption  may  be  so  taken.  Upon  the  levy  being 
made,  the  sheriff  causes  the  value  of  the  land  to  be  appraised  by  three  ap- 
praisers, and  then  possession  delivered  to  the  creditor  at  the  sum  appraised, 
and  the  execution  and  appraisement  are  returned  to  the  clerk's  office  and  re- 
corded. The  delendant  has  one  year  to  redeem  on  due  pavment;  and  if  ho 
makes  defliult,  the  title  becomes  absolute  in  the  creditor. 

(a)  Dane's  Abr.  vol.  v.  2:>,  25.  iSwifVs  Digest,  vol.  i.  154,  155.  Griffith's 
Register.  Booth  v.  Booth,  7  Conn.  Rep.  350.  Statutes  of  Connecticut,  1838,  p. 
64. 

(&)  Pardon's  Penn.  Dig.  373,  375.  It  has  been  adjudged,  under  the  Penn- 
sylvania statutes,  that  an  estate  for  life,  belonging  to  the  debtor,  is  not  within 
the  statute;  and  it  may  be  sold  on  execution  without  an  inquest  on  its  value. 
Howell  V.  Woolfort,  2  Dall.  Rep.  75.  So,  if  the  property  be  woodland.  1 
Rawle,  96.  The  parties  may  by  consent  waive  the  inquisition,  and  have  the 
lands  sold  on  fieri  facias  without  it.  Overton  v.  Tozer,  7  Watts.  331.  In 
Ronald  v.  Barkley,  1  Brockenbrough,  356,  it  was  held  to  be  the  settled  prac- 
tice in  Virginia,  that  the  officer  who  executes  the  elegit,  does  not  put  the 
creditor  in  actual  possession  of  the  land,  but  gives  him  only  a  legal  pos.ses- 
sion  which  he  must  enforce  by  ejectment.  It  is,  however,  so  reasonable  a 
jurisdiction,  that  the  court  which  causes  land  to  be  sold  by  its  judicial  pro- 
cess should  complete  the  sale  by  putting  the  purchaser  in  possession,  that 
the  court  of  chancery  will  in  such  cjises  cause  possession  to  be  delivered  to 
the  purchaser  by  writ  of  as.sistance.  Kershaw  v.  Thompson,  4  JoJiuson's  Ch. 
Rep.  609.  Garretson  v.  Cole,  1  Harr.  tO  Johns.  370,  and  judges  have  inti- 
mated (Buller,  .1.,  3  TVnn,  298.  Livingston,  J.,  1  Johnson's  Rrp.  44,)  that 
the  sheriff  might  do  the  same  on  fieri  facias.  But  I  apprehend  that  this  is 
not  the  practice  recognized  by  courts  of  law.  In  Pennsylvania,  the  vendee 
at  sheriff's  sale,  or  the  grantee  of  such  vendee,  may  obtain  jwssessiou  by 
Boramary  process  before  two  justices  of  the  peace,  on  giving  three  months' 
notice  to  quit.     Brown  v.  Gray,  5  Watts,  17.     Ihirdon's  Digest,  381. 
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freeholders  summoned  by  tho  sheriff  upon  levy iag  the  execution, 
and  if  two- thirds  of  the  appraised  value  is  insufficient  to  satisfy 
the  execution,  the  judgment  ceases  to  be  a  lien  on  the  residue  to 
the  prejudice  of  bona  fide  judgment  creditors  (a).  In  Kentucky^ 
by  the  statute  of  1827,  on  a  sale  of  real  estate  on  execution  at 
law,  the  land  must  bo  previously  appraised,  and  the  statute  au- 
thorizes a  redemption  at  any  time  in  twelve  months,  unless  the 
land  brings  two-thirds  of  its  appraised  value.  But  the  necessity 
of  this  valuation  does  not  apply  to  lands  sold  under  a  decree  in 
chancery  (b).  In  Indiana,  tho  sheriff  first  offers  for  sale  the 
rents  and  profits  of  the  land  for  seven  years;  and  if  they  will  not 
sell  for  a  sufficient  sum  to  satisfy  the  execution,  the  fee  simple  is 
sold  to  the  highest  bidder  (c).  In  Mississippi  and  Louisiana,  if 
the  lands  do  not  bring,  or  the  creditor  will  not  take  them 
at  two-thirds  '*  of  the  appraised  value,  there  is  a  delay  [  *  434  ] 
and  check  imposed  upon  a  peremptory  sale,  on  the  in- 
terposition of  security  (d).  In  Illinois,  the  land  could  not  form- 
erly be  sold  under  two-thirds  of  the  appraised  value;  but  ac- 
cording to  the  statute  law  of  Illinois,  in  1825,  lands  are  sold  on 
execution  at  vendue  to  the  highest  bidder,  after  the  same  shall 
have  been  valued  or  appraised  by  three  freeholders,  though  the 
lands  are  to  be  sold  to  tho  highest  bidder,  without  regard  to  such 
valuation  or  appraisement,  but  they  are  in  that  case  sold  subject 
to  the  right  of  redemption  by  the  debtor  within  a  year,  on  pay- 
ing the  amount  of  the  bid  at  ten  per  cent,  interest  thereon.  In 
Tennessee,  lands  were  liable  originally  to  unconditional  sale  by 
execution,  but,  by  act  of  1820,  a  redemption  of  lands  sold  on  exe- 
cution or  upon  foreclosure  of  mortgages,  was  allowed  to  the  debtor 
and  to  his  other  creditors,  within  two  years,  upon  payment  of  the 

(a)  Acts  of  Ohio,  1831.  In  lessee  of  Allen  r.  Parish,  3  Ohio  Ecp.  187,  it  was 
held,  that  if  the  lands  be  sold  without  such  previous  appraisement,  it  will 
not  aifect  the  title  of  the  bona  fide  jjurchaser.  Though  the  sale  be  only  of  an 
equity  of  redemption,  yet  the  valuation  must  be  of  the  entire  estate,  and  of 
its  real  value  in  money,  and  the  sale  cannot  be  for  a  sum  short  of  two-thirds  of 
that  value,  though  tlie  sheriff's  deed  will  convey  only  the  interest  of  the 
judgment  debtor.     Baird  v.  Kirtland,  8  Ohio  Rep.  22. 

(6)  Elakey  v,  Abert.,  1  Dana's  Ken.  Rep.  185. 

(c)  Revihed  Statutes  of  Indiana.  1838,  p.  276. 

(rf)  In  Mississippi,  the  sheriff,  on  execution,  summons  three  freeholders  to 
certify  on  oath  the  value  of  the  lands  and  other  property  seised,  and  if  it  will 
not  sell  for  two-thirds  of  the  appraised  value,  the  property  is  then  to  be  sold 
at  auction  to  the  highest  bidder  on  a  credit  of  one  year  on  bond  with  good 
security.  Laws  of  Mississippi,  edit.  1839,  p.  511.  Sales  under  chancery  de- 
crees are  on  six  months'  credit.     Ibid.  p.  846. 
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amount  of  the  bid,  and  ten  per  cent,  interest  thereon,  and  all  law- 
ful charges  (a).  But  no  creditor,  unless  he  be  a  judgment  cred- 
itor, is  entitled  to  redeem  lands  sold  on  execution  or  under  a  deed 
of  trust.  So,  if  the  party  entitled  to  redeem  lands  sold  on  exe- 
cution or  under  mortgage,  induces  a  purchaser  to  buy,  under  an 
assurance  that  he  would  not  redeem,  he  will  not  be  permitted  in 
equity  to  redeem  (6).  Virginia  is  an  exception  to  the  general 
practice  of  selling  land  on  execution.  The  English  process  of 
elegit  and  extent  are  used;  but  in  special  cases  the  lands  are  sold, 
as  in  the  case  of  judgments  in  favour  of  the  commonwealth  against 
public  debtors  (c). 

In  those  states  in  which  the  sherifip  sells  the  land,  instead  of 
extending  it  to  the  creditor,  he  executes  a  deed  to  the  pur- 
chaser (d);  and  it  is  held,  that  the  sheriff's  sale  is  within  the 
statute  of  frauds,  and  requires  a  deed,  or  note  in  writing,  of  the 
sale,  signed  by  the  sheriff  (e).  In  some  of  the  states,  as,  for  in- 
stance, in  Ohio,  Georgia,  Alabama,  Mississippi,  and  Missouri,  the 
sales  are  required  to  be  at  the  court  house  of  the  county.  In  the 
New  England  states,  with  the  exception  of  Rhode  Island,  the 
sheriff's  official  return  of  the  proceedings  under  the  execution, 
constitutes  the  title  of  the  creditor,  as  does  the  sheriff's  return 
of  the  inquisition  upon  the  elegit  in  England  {g) ;  and  no  deed  is 
executed,  for  the  title  rests  upon  matter  of  record.     In  New  York, 

{a)  Griffith's  Begister,  tit.  Tennessee,  No.  42.  ^e<  of  1820.  Verger's  Beports, 
passim. 

(6)  Woods  V.  M'Gavock,  10  Verger's  Bep.  143. 

(c)  1  Bohinson's  Practice,  540,  587,  588. 

(d)  In  Kentucky,  the  purchaser  at  a  sheriff's  sale  acquires  no  right  of  entry 
until  he  obtains  the  sheriflf's  deed.  8  Dana,  167,  In  Louisiana,  th'e  statute 
requires,  that  the  judgment  on  which  execution  issues  [should  be  recited 
in  the  deed  of  sale  given  by  the  sheriff;  and  it  has  been  declared,  that  the 
omission  of  that  recital  prevents  the  transfer  of  the  title  to  the  buyer;  and 
that  a  deed  from  the  sheriff  is  essential  to  the  title.  Dufour  v.  Cfamfrane, 
11  Martin's  Bep.  607.  Durnford  v.  Begruys,  8  ibid.  22:2.  In  Ohio,  the  sheriff 
execute.'*  a  deed  of  conveyance  to  the. purchaser,  after  the  court  shall  have 
confirmed  the  sale  upon  a  return  of  it,  and  no  reversal  of  the  judgments  af- 
fects the  purcha.ser's  title.  Statutes  of  Ohio,  1831.  In  all  judicial  sales  what- 
ever, tliere  is  no  warranty  of  title,  and  the  rule  of  caveat  emptor  applies.  2 
Bailey's  S.  C.  Bep.  480. 

(e)  Simonds  v.  Catlin,  2  Cainc's  Bep.  60.  Jackson  v.  Catlin,  2  Johns.  Bep. 
248,  S.  C.  8  ibid.  520.  Barney  v.  Patterson,  6  TTarr.  tO  Johns.  182.  Ennia 
V.  Waller.  3  Blackf.  Ind.  Bep.  472.  Estep  v.  Wecms,  0  CiH  <C  Johnson.  303. 
The  New  Vork  lieviscd  Statutes,  vol.  ii.  374,  require  a  regular  conveyance  from 
the  sheriff;  and  this  is  the  law  in  North  Carolina,  4  J)ev.  Bcf).  153;  and  in 
Delaware,  1  Harrington,  4(J5;  and  in  Georgia,  B.  M.  Charlton's  Bep.  32C;  and 
in  Pcnn.sylvania,  Pardon's  I>ig.  379. 

(^r)  Den  V.  Abingdon,  Doug.  Bep.  473. 
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every  judgment  and  final  decree  are  alien  on  the  real  estate  of  the 
debtor  from  the  docketing  of  the  same,  and  affect  equally 
*hi8  after- acquired  lands,  with  the  exception  of  mort-  [*435] 
gages  taken  at  the  time  of  purchasing  the  after -acquired 
lands,  for  the  security  of  the  purchase  money  (a).  But  judg- 
ments and  decrees  cease  to  be  a  charge  on  the  lands  as  against 
purchases  in  good  faith,  and  as  against  subsequent  encumbrances, 
from  and  after  ten  years  from  the  docketing  of  the  same  ( 6),  and 
all  judgments  in  any  court  of  New  York  or  of  the  United  States 
within  the  State  of  New  York,  are  presumed  to  be  satisfied  after 
twenty  years  from  the  signing  and  filing  of  the  record;  and  the 
presumption  can  only  be  repelled  by  a  written  acknowledgment 
of  indebtedness,  or  by  proof  of  payment  of  part  within  the  twenty 
ynars.  In  every  other  case  the  lapse  of  time  is  conclusive  (c). 
There  is  a  great  diversity  of  practice  in  the  different  states  on  this 
point.  In  the  eastern  states,  as  Maine,  New  Hampshire,  Massa- 
chusetts, Rhode  Island,  Connecticut,  and  Vermont,  the  judgment 
is  no  lien,  and  the  lands  are  not  bound  until  execution  issued; 
but  as  a  substitute  for  this  apparent  want  of  due  protection  to 
the  creditor,  the  land  may  be  attached,  in  the  first  instance,  on 
mesne  process   (d).     In  Kentucky  and    Mississippi,   lands  are 

(a)  A  debtor  after  verdict  and  before  judgment  may  lawfully  .give  a  pre- 
ference to  a  creditor  by  conveying  real  estate  to  him  in  satisfaction  of  a  bona 
fide  debt,  and  thus  prevent  the  lien  of  the  judgment,  provided  the  lands  ])e 
purchased  by  the  creditor  free  from  any  fraudulent  intent.  Waterbury  v. 
Sturtevant,  18  Wendell,  35.3. 

{h)  New  York  Revised  Statutes,  vol.  ii.  182,  sec.  96,  97.  Ibid.  359,  sec.  3,  4. 
Judgments  and  decrees,  says  the  statute,  are  a  charge  upon,  and  bind  '"  the 
lands,  teuements,  real  estate,  and  chattels  real  "  of  the  defendant.  But  a 
court  of  chancery  will  protect  the  equitable  rights  of  third  persons  against 
the  legal  lien  of  a  judgment,  provided  those  rights  existed  at  the  time  of  the 
judgment.  Keirsted  v.  Avery,  4  Paige,  1.  Under  the  old  English  law  the 
interest  of  a  tenant  for  years  was  not  bound  by  judgment,  (Fleetwood's  ca-^e, 
8  Co.  171,)  and  this  seems  to  be  still  the  law  in  Pennsylvania.  Krausse's 
Appeal,  2  Wharton,  398. 

(e)  New  York  EeiriHcd Statutes,  vol.  ii.  301. 

(d)  In  Connecticut,  the  attachment  on  mesne  process  binds  the  estate  real 
and  personal,  as  against  any  other  creditor  or  bona  fide  purchaser,  provided 
the  service  be  duly  completed  and  returned.  Statutes  of  Conneeticut.  18.38.  p. 
43.  This  is  a  general  rule  on  such  attachments  in  New  England  and  else- 
where. Wallace  v.  M'Connell,  13  Peters,  136.  In  Maine  and  Massachusetts, 
the  officer  making  an  attachment  ot  real  estate  on  mesne  process  must  file 
an  attested  copy  of  the  return  in  the  office  of  the  register  of  deeds  for  the 
county.  Statutes,  1838.  In  Connecticut,  the  officer  must  leave  a  copy  of 
the  writ  and  a  description  of  the  land  attached  in  the  town  clerk's  office 
within  seven  days  thereafter,  or  the  lands  will  not  be  bound  against  other 
creditors  and  bona  fide  purchasers:  nor  will  the  lien,  created  by  the  attach- 
ment, be  preserved,  unless  execution  within  sixty  days  after  judgment  be 
served  on  the  personal,  and  witliiu  four  months  after  judgment  on  the  real 
29   VOL.    IV.    KENT.  449 
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only  bound,  like  chattels,  from  the  delivery  of  the  execution  (a). 
In  Louisiana,  a  judgment  is  a  lien,  not  by  being  docketed,  but  by 
being  registered  with  the  recorder  of  mortgages  (b).  In  Penn- 
sylvania, the  judgment  is  a  lien  from  the  signing  of  the  judgment, 
on  the  lands  owned  at  the  time  by  the  debtor  (c);  though  the  lien 
ceases,by  the  act  of  4th  April,1798,after  five  years  on  judgments  m- 
ter  vivos,  unless  revived  by  scire  facias;  and  it  does  not  bind  after- 
acquired  lands  until  the  execution  has  issued.  This  distinction  is 
established  by  the  decision  in  Calhoun  v.  Snider  (d),  in  which  the 
antiquity  and  authority  of  the  rule  of  the  English  common  law,  that 
a  judgment  binds  after- acquired  lands,  has  been  ably  ques- 
[  *436  ]  tionea,  ^though,  I  think,  not  successfully  shaken.  In  Vir- 
ginia, by  the  Revised  Act  of  1819  (e),  executions  bind  the 
real  estate  of  the  defendant  from  the  time  they  are  levied  ;  and 
if  the  debtor  be  actually  seised,  yet  during  the  existence  of  the 
right  of  the  plaintiff  to  take  out  an  elegit,  the  judgment  is  re- 
garded as  a  lien,  though  there  be  no  statute  in  Virginia  expressly 
making  judgments  a  lien  (g).  By  the  Revised  Statutes  of  llliyiois, 
published  in  1833,  a  judgment  is  declared  to  be  a  lien  on  real 
estate  for  the  period  of  seven  years.  In  North  Carolina,  it  has 
been  held,  that  lands  were  bound  from  the  judgment,  provided 

estate.  Statutes  of  Connecticut,  ibid.  In  North  Carolina,  the  levy  of  an  at- 
tachment upon  lands,  consummated  by  a  subsequent  j  udgment  and  sale  on 
execution,  creates  a  lien  as  against  a  subsequent  judgment  creditor,  though 
his  was  the  prior  judgment.  Den  v.  Carson,  3  Battle\s  Rep.  388.  The  lien 
has  relation  back  to  the  time  of  the  levy  so  as  to  defeat  a  sale  made  after- 
wards by  the  defendant.  Den  v.  Kelchum,  ibid.  414.  The  New  Enghmd 
rule  is,  that  perishable  personal  property,  and  live  stock,  in  certain  cases, 
attached  on  mesne  process  for  debt,  maj^  be  appraised  and  sold,  and  the  pro- 
ceeds held  to  abide  the  judgment.  To  make  a  valid  attachment  of  land,  the 
officer  need  not  enter  upon  it,  or  see  it.  The  return  that  it  is  attached  is 
sufficient.  But  on  attachment  of  personal  property,  he  must  take  po.s.session 
of  the  goods.  Perrin  v.  Leverett,  13  iHfrts.s.  Bcp.  128.  Taylor  r.  Mixter,  11 
Pick.  Rep.  341.  This  proceeding  has  some  analogy  to  the  laws  of  Spain,  as 
formerly  in  force  at  New  Orleans,  by  which,  when  a  creditor  proves  his  de- 
mand, and  satisfies  the  judge  that  the  debtor  is  wasting  his  goods,  or  that 
there  is  danger  they  may  be  destroyed  or  removed  before  judgment,  the 
judge  orders  the  property  to  be  sequestered,  unless  the  debtor  gives  surety 
to  the  creditor  to  abide  the  judgment  of  the  court.  1  Martin\i  Rep.  79.  2 
ibid.  89. 

{a)  Bank  of  the  United  States  r.  Tyler,  4  Peters^  U.  S.  Rep.  366.     Million 
r.  Kiley,  1  Dana's  Ken.  Rep.  ^dO.     Revined  Code  of  Mississippi^  1824,  p.  197. 

[b)  Hanna  v.  His  Creditors,  13  3fartin''s  Rep.  32. 

(c)  The  judgment  is  a  lien  upon  the  defendant's  equitable  title,  founded 
upon  articles  of  agreement.     Episcoi)al  Academy  v.  Frieze,  2  Wails'  Rep.  16. 

{</)  6  Binnej/\H  Rep.  135. 

(e)  1  Revised  Code,  c.  134,  sec.  10. 

(//)  Burton  v.  Smith,  13  Peters,  464. 
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the  creditor  sues  out  an  elegit ;  but  they  are  only  bound  by  execu- 
tion if  the  creditor  sells  the  land  by  fieri  facias  (a).  The  judg- 
ment becomes  a  lien  in  the  States  of  New  Jersey  (6),  Delaware, 


(«)  Jones  V.  Emraonds,  2  MurpJiy^s  Rep.  43.  The  ji.  fa.  is  now  the  uniform 
process  to  sell  lands,  and  the  elegit  is  abandoned.  The  case  in  Murphy  is 
shaken  in  Ricks  r.  Blount,  4  Dcv.  Rep.  133.  It  was  admitted,  that  at  com- 
mon law,  or  at  least  from  the  statute  of  West.  2,  a  jud«!;ment  was  a  lien  on 
land  so  long  as  an  eleii'it  could  be  sued  out,  and  the  writ  displaced  all  aliena- 
tions posterior  to  the  judgment,  and  all  extents  under  junior  judgments.  But 
in  Den  i\  Hill,  1  HaywooiVs  N.  C.  Rep.  72,  95,  it  was  decided,  that  the  pur- 
chaser under  a  junior  judgment  had  preference,  if  he  was  the  first  purcha.ser, 
even  over  the  elegit  on  the  prior  judgment.  This  seems  to  be  now  the 
established  law,  and  was  a  consequence  of  the  statute  of  5  Geo.  II.,  giving 
the  ^\  fa.  against  lands.  It  was  said  again  in  1  Dcv.  d-  Battle,  562,  as  late  as 
183(),  that  the  statute  of  29  Charles  II.,  ch.  2,  sec.  16,  was  never  in  force  in 
North  Carolina,  and  that  executions  were  governed  by  the  common  law,  and 
bound  property  from  the  teste,  until  the  statute  of  1828  made  executions 
from  a  justices'  court,  bind  only  from  the  levy.  This  was  intended  to  pro- 
tect the  intermediate  purchaser,  but  if  the  defendant  after  the  test  and  be- 
fore the  levj,  died,  the  goods  were  bound  in  the  hands  of  the  executor  or  ad- 
ministrator, and  the  othcer  might  go  on  and  levy.  It  is  further  held,  in  that 
state,  (Dobson  c.  Murph3%  1  Dcv.  li-  Battle,  586,)  that  a  purchaser  on  execu- 
tion must  show  a  judgment  warranting  the  execution,  or  no  title  will  pass, 
though  it  was  understood  that  under  the  English  law,  the  purchaser,  if  a 
stranger,  was  not  obliged  to  show  a  judgment,  but  only  the  execution.  I 
apprehend  that  in  New  York,  also,  the  purchaser  on  execution  does  not  ac- 
quire a  yalid  title,  if  there  be  no  judgment  to  warrant  it.  Revised  Statutes, 
vol.  ii.  375.  But  it  has  been  often  decided  that  a  bona  fide  purchaser  under 
a  decree  or  judgment,  may,  if  the  court  had  jurisdiction,  hold  the  property 
so  purchased,  notwithstanding  a  subsequent  reversal  for  error  in  the  judg- 
ment or  decree.  Robertson,  Ch.  J.,  Clary  v.  Marshal.  4  Dana\s  Ken.  Rep. 
98,  The  distinction  taken  in  Ohio  is,  that  on  a  sale  of  lands  on  execution  to 
a  stranger  to  the  judgment,  the  owner  on  reversal  of  the  judgment  must  pur- 
sue the  fruits  of  the  sale  in  the  hands  of  his  antagonist  ;  but  where  the  mort- 
gagee is  the  purchaser  under  a  judicial  decree  afterwards  reversed,  and  con- 
tinues owner  until  such  reversal,  the  mortgagor  is  entitled  to  redeem  the 
land.  Hobbel  v.  Broadwell,  8  Ohio  Rep.  120.  In  Virginia,  the  lien,  as  in 
England,  is  a  consequence  of  a  right  to  sue  out  an  elegit.  There  is  no  statute 
Avhich  expressly  makes  a  judglnent  a  lien  upon  the  lands  of  the  debtor  ;  but 
daring  the  existence  of  a  right  to  .sue  out  an  elegit,  the  lien  is  universally  ac- 
knowledged. It  is  not  suspended  by  suing  out  a  fieri  facias,  but  it  continues 
pending  the  proceedings  on  such  a  writ,  and  it  has  relation  to  the  first  day- 
of  the  term,  in  equity  as  well  as  at  law.  Coutts  v.  Walker,  2  Leigh,  268. 
Coleman  v.  Cooke.  6  Randolph's  Rep.  618.  United  States  v.  Morrison,  4 
Peter's  U.  S.-  Rep.  124. 

[b)  In  New  Jersey,  the  judgment  operates  as  a  lien  upon  the  real  estate 
from  the  time  of  the  actual  entry  of  it  on  the  minutes  or  records  of  the  court. 
But  if  there  be  two  or  more  judgments  against  the  same  defendant,  a  junior 
judgment  creditor  will  gain  the  preference,  and  be  entitled  to  be  first  satisfied, 
by  causing  an  execution  upon  it  to  be  first  delivered  to  the  sheriff.  Reeves. 
V.  Johnson,  7  Halsted,  29.  On  a  sale  on  execution,  the  sheriff  executes  at 
once  a  deed  to  the  purchaser.     1  Green's  New  Jersey  Reports,  135. 
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MaryIand,Ohio  (a),  Indiana  (6),  Missouri,  Tennessee  (c), 

[  *  437  ]  South  Carolina,  *  Georgia,  Alabama,  and  Louisiana  (d). 

The  lien,  after  all,  amounts  only  to  a  security  against 

(o)  In  Ohio,  judgments  have  always  been  a  lien  on  real  estate,  and  lands 
have  been  liable  to  be  sold  on  execution,  under  certain  restrictions.  The 
purchaser  takes  the  title  as  held  by  the  debtor,  subject  to  prior  existing  liens. 
Riddle  v.  Bryan,  5  Hammond'' s  Ohio  Bep.  55.  But  by  statute  in  1824,  it  was 
provided,  that  if  execution  was  not  sued  out  on  the  judgment,  and  levied 
within  a  year,  without  due  excuse,  the  judgment  should  not  operate  as  a 
lien  to  the. prejudice  of  any  other  bona  fide  judgment  creditor.  McCormick 
V.  Alexander,  2  Ohio  Bep.  65.  Earntit  v.  Winans,  3  ihid.  135.  The  same  pro- 
vision was  re-enacted  in  1831.  In  Shuee  v.  Ferguson,  3  ihid.  136,  it  was 
decided,  that  to  take  the  prior  lien  out  oi  the  statute,  the  levy  must  have 
been  made  within  the  year  on  the  property  in  (juesHon.  See,  also,  Thompson 
V.  Atherton,  6  Ohio  Bep.  30.  If  not,  then  all  the  judgments  stand  on  an 
equal  tooting,  and  the  first  levy  thereafter  will  have  the  preference.  The 
lien  of  a  judgment  in  Ohio  does  not  attach  to  after-acquired  lands,  so  as  to 
affect  the  rights  of  a  bona  fide  purchaser.  Roads  i\  Symmes,  1  Ohio  Bep.  313. 
Stiles,  ex  dem.  Miller  v.  Murphy,  4  ibid.  92.  Judgments  standing  five  years 
without  execution,  become  dormant,  and  the  lien  ceases.  The  lien  on  lands 
within  the  county  where  the  judgment  was  rendered,  exists  froxja.  the  first 
day  of  the  term,  and  oji  all  other  lands  within  the  state  from  the  levy  on 
them.     Statutes  of  Ohio,  1831. 

(6)  Judgments  cease  to  be  liens  on  real  estate,  in  Indiana,  after  ten  years, 
unless  revived  by  scire  facias.     Statute  of  1825. 

(c)  The  lien  of  the  judgment  may  be  lost,  in  Tennessee,  by  the  act  of  the 
judgment  creditor,  so  as  to  let  in  a  younger  judgment  creditor.  The  lien  in 
that  state,  is  only  raised  by  construction  of  law  ;  and  if  the  plaintiff,  .by  con- 
tract with  the  debtor,  delays  execution  for  six  months,  for  instance,  he  loses 
his  lien,  as  against  a  junior  creditor.  Porter  i",  Cocke,  1  Peck^s  Tenn.  Bep. 
30.  The  lien  operates  from  the  date  of  the  judgment,  if  the  lands  be  sold 
within  a  year  thereafter,  but  if  there  be  no  levy  made  within  a  year  after  the 
judgment  rendered,  the  lien  ceases  as  to  subsequent  purchasers.  Miller  r. 
Estill,  8  Yerger,  452.  See  further,  as  to  judgment  liens  in  Tennessee,  the 
learned  discussion  of  Chancellor  Haywood,  1  Peck,  app.  1 — 11.  In  Murfree 
V.  Carmack,  in  Tennessee,  4  Yert/er^s  Tenn.  Bep.  270,  it  was  adjudged,  that 
the  judgment  was  a  lien  on  land  from  the  day  and  ])recise  time  it  was  ren- 
dered, and  in  the  absence  of  proot  of  that  precise  time,  a  mortgage  by  the 
defendant,  executed  on  the  same  day  in  which  the  judgment  was  rendered, 
being  an  eiiual  title,  would  have  a  priority.  It  was  shown  in  that  case,  by 
the  able  and  learned  argument  of  M'Carmack,  that  judgment  liens  on  land 
did  not  exist  at  common  law,  nor  until  the  statute  of  West.  2,  13  VA.  1., 
which  gave  the  elegit,  and  subjected  real  estate  to  the  payment  of  debts;  and 
as  judgments  were  entered  generally  of  the  term,  and  as  the  term  was  con 
sidered  in  law  jus  one  day,  and  by  intendment  (Holt,  Ch.  J..  3  Salk.  212.  1 
\Vitn.  30.  arg.)  judgments  related  to  the  commencement  of  the  term,  the  lien 
which  the  courts  deduced  from  the  statute  giving  the  elegit,  necessarily  at- 
tached on  the  first  day  of  the  term.  So  the  law  continued  until  the  statute 
of  29  Charles  II.  directed  a  date  to  be  given  to  the  judgments  when  signed, 
and  the  lien  was  shifted  and  fixed  to  that  date.  That  statute  would  seem  not 
to  have  been  adopted  in  Tennessee,  as  we  have  seen  in  a  preceding  note,  that 
it  was  not  in  North  Carolina,  and  executions  bind  personal  property  from 
their  teste.     Coffee  v.  Wray,  8  Yerger,  464. 

{d)  In  Georgia,  the  judgment  creates  a  lien  on  all  the  property  of  the 
debtcjr,  and  it  is  constructive  notice  to  all  the  world,  and  it  is  indefinite  in 
duration  until  satisfied  or  lost,  or  displared  by  the  act  of  the  party.  Forsyth 
V.  Marbury,  B.  M.  Charlton's  Bep.  324,  ,326,  327. 
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Hubsequeat  purchasers  and  encumbraQcers  ;  for,  as  the  master  of 
the  rolls  said,  in  Brace  v.  Dutchess  of  Marlborough  (a),  it  was 
neither  jus  in  re.,  nor  jus  ad  rem;  the  judgment  creditor  gets  no 
estate  in  the  land,  and  though  he  should  release  all  his  right  to 
the  land,  be  might  afterwards  extend  it  by  execution  (6)/ 

In  New  York,  the  interest  of  a  person  holding  a  contract  for 
the  purchase  of  land,  is  not  bound  by  a  judgment  or  decree,  and 
is  not  to  be  sold  on  execution.  The  remedy  by  the  creditor 
against  such  an  interest  residing  in  his  debtor,  is  by  bill  in  chan- 
cery; and  the  interest  may  be  sold  under  a  decree  for  that  pur- 
pose, or  transferred  to  the  creditor  in  such  manner,  and  upon 
such  terms,  as  to  the  court  shall  seem  just,  and  most  conducive 
to  the  interest  of  the  parties  (c).     So  the  creditor  who  holds  a 

(a)  2  P.  Wm.  491. 

(6)  Story,  J.,  in  Couard  v.  Atlantic  Ins.  Company,  1  Peters^  U.  S.  Rep.  453, 
S.  P.  The  principle  upon  which  the  court  of  chancery  interferes  to  enforce 
a  lien,  in  respect  to  real  estate,  is  that  there  is  a  judgment  creating  a  lien  on 
the  estate  recognized  in  equity;  and  in  respect  to  personal  estate  that  there 
was  a  previous  judgment  and  execution  satisfied.  Brinckerhoff  tj.  Brown,  4 
Johnn.  Ch.  Rep.  677.  Perry  v.  Nixon,  1  HilVs  S.  C.  Rep.  335.  M'Nairy  r. 
Eastland,  10  Verger,  310.  The  judgments  in  the  federal  courts,  within  the 
district  of  New  York,  are  liens  upon  real  property,  in  like  manner  as  judg- 
ments of  the  state  courts,  and  to  the  extent  of  the  local  jurisdiction  of  the 
court.  See  supra,  vol.  i.  248,  note.  Ibid.  342,  note.  The  liens  exists  in 
Pennsylvania  district,  (1  Peters^  Cir.  Rep.  336,)  and  in  Maryland,  (5  Peters^ 
U.  S.  Rep.  358,)  and  probably  in  other  states  to  the  extent  of  state  judg. 
ments.  By  the  Neiv  York  Revised  Statutes,  vol.  ii.  557,  sec.  38 — 46,  judg- 
ments in  the  federal  courts  within  the  state,  are  to  be  transcribed  and 
docketed  by  the  clerks  of  the  supreme  court  of  the  state,  in  books  to  be  ])ro- 
vided  for  the  purpose,  for  the  public  inspection  and  security.  In  Pennsyl- 
vania, a  judicial  sale  devests  all  liens,  whether  general  or  specific,  except  in- 
peculiar  cases,  and  with  the  exception  of  prior  mortgages  ;  and  the  proceeds 
are  to  be  fairly  and  faithfully  applied  to  the  discharge  of  liens,  according  to 
priority.  By  the  sale,  the  money  is  substituted  for  the  land.  Finney  r. 
Pennsylvania,  1  Pcnn.  Rep.  240.  M'Graw  v.  M'Lanahan,  ibid.  44.  M'Lana- 
han  V.  Wyant,  ibid.  96.  Ibid.  113.  Milliken  v.  Kendig,  2  ibid.  All.  I*res- 
byterian  Corporation  r.  Wallace,  3  Raxcle,  109.  In  this  last  case,  the  rule  in 
Pennsylvania  is  applied,  as  well  as  to  a  prior  encumbrance  by  mortgage,  as 
to  a  prior  encumbrance  by  judgment.  See,  also,  Leib  ?;.  Bean,  1  Ashmead, 
207.  But  by  the  act  of  6th  April,  1830,  the  lien  of  prior  mortgages  was  re- 
stored.    Pardon's  Dig.  386. 

(c)  New  York  Revised  Statutes,  vol.  i.  744.  sec.  4,  5,  6.  It  had  heretofore 
been  held,  (Jackson  v.  Scott,  \^  Johns.  Rep.  94.  .Tackson  v.  Parker.  9  Cowen's 
Rep.  73,)  that  a  person  in  possession,  under  a  contract  for  the  purchase  of 
land,  had  a  real  estate  bound  by  judgment,  and  liable  to  be  sold  on  execu- 
tion. It  was  an  equitable  interest,  c()U])led  with  possession.  But  the  words 
of  the  statute  are  broad  enough  to  reach  that  case;  and  it  could  not  probably 
be  withdrawn  from  the  statute,  and  those  former  decisions  restored,  unless 
the  possession  rested  upon  some  specific  agreement  for  a  limited  time,  giving 
to  the  pos.session  the  interest  and  character  of  a  chattel  real.     As  to  sales  on 

'  The  interest  of  every  judgment  creditor  may  ])e  seized  and  levied  on  exe- 
cntion,  and  in  some  of  the  states,  also,  his  equitable  title. 
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debt  secured  by  mortgage,  cannot  sell  the  equity  of  redemption 
on  judgment  and  execution  at  law.  His  remedy  is  also  upon  the 
mortgage  in  chancery  (a).  But  where  lands  are  held  by  A.  for 
the  use  of  B.  as  a  resulting  trust,  they  may  be  sold  on  execution 
at  law  against  B.  This  was  by  the  statute  of  29  Charles  11. ,  c. 
3,  and  the  practice  doubtless  prevails  throughout  this  country  (6). 
In  North  Carolina,  the  equity  of  redemption  in  lands  and  tene- 
ments is  made  by  statute,   liable  to  be  sold  by  execution    at 

law. 
[  *  438  ]  *  When  we  consider  how  reluctantly  and  cautiously 
real  property,  in  England,  has  been  subjected  to  the  pro- 
cess of  execution,  and  how  reasonable  it  is  that  provision  should 
be  made,  as  well  on  account  of  the  interests  of  creditors,  as  of  the 
condition  of  the  debtor,  against  precipitancy,  and  sacrifices,  and 
iron-hearted  speculation  at  sherifif's  sales,  there  will  appear  to  be 
no  just  ground  to  complain  of  this  branch  of  our  American 
remedial  jurisprudence. 

It  may  be  here  observed,  as  a  general  rule  applicable  to  sales, 
that  when  a  trustee  of  any  description,  or  any  person  acting  as 
agent  for  others,  sells  a  trust  estate,  and  becomes  himself  inter- 
ested, either  directly  or  indirectly,  in  the  purchase,  the  cestui  que 
trust  is  entitled,  as  of  course,  in  his  election,  to  acquiesce  in  the 
sale,  or  to  have  the  property  re-exposed  to  sale,  under  the  direc- 
tion of  the  court,  and  to  be  put  up  at  the  price  bid  by  the  trus- 
tee; and  it  makes  no  difference  in  the  application  of  the  rule, 
that  the  sale  was  at  public  auction,  ho7ia  fide,  and  for  a  fair  price. 
A  person  cannot  act  as  agent  for  another  and  become  himself  the 
buyer.  He  cannot  be  both  buyer  and  seller,  at  the  same  time,  or 
connect  his  own  interest  in  his  dealings  as  an  agent  or  trustee 
for  another.  It  is  incompatible  with  the  fiduciary  relation. 
Emptor  emit  quam  minimo  potest ;  venditor  vendit,  quam  maximo 
potest  (c).  The  rule  is  founded  on  the  danger  of  imposition  and 
the  presumption  of  the  existence  of  fraud,  inaccessible  to  the  eye 

execution  of  equities  of  redemption,  see  supra,  p.  160.     In  the  State  of  Maine, 
by  statute  of  1821),  eh.  4.31,  the  interest  of  a  debtor  in  a  contract  for  the  pur- 
chase of  land,  is  liable  to  attachment  at  the  instance  of  a  creditor. 
.    (a)  New  y^ork  Revised  Statutes,  vol.  ii.  368,  sec.  31, 

(6)  Foote  V.  Colvin,  3  Johns.  Rep.  222.     Guthrie  r.  Gardner,  19  Wendell,  414. 

(c)  See  Story  on  Agency,  p.  11,  12,  190,  200 — 205,  where  the  doctrine  is 
shown  to  exist  in  full  force  in  the  civil  law,  as  well  iis  in  the  Enj^lish  and 
American  jurisprudence.  »See,  also,  LomaxKs  Digest  of  the  Laics  respeeting 
Real  Property,  vol.  i.  255—259. 
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of  the  court.  The  policy  of  the  rule  is  to  shut  the  door  against 
temptation,  and  which,  in  the  cases  in  which  such  a  relationship 
exists,  is  deemed  to  be,  of  itself,  sufiicient  to  create  the  disquali- 
fication. This  principle,  like  most  others,  may  be  subject  to 
some  qualification  in  its  application  to  particular  cases,  but,  as  a 
general  rule,  it  appears  to  be  well  settled  in  the  English  (a)  and 
in  our  American  jurisprudence  (6). 

(rt)  Holt  V.  Holt,  1  Cfi.  Cas.  190.  Keech  v.  Sandford,  3  Eq.  Cas.  Ahr.  741. 
Davison  v.  Gardner,  in  1744,  cited  in  Sugden's  Law  of  Vendors,  436.  Whelp- 
dale  V.  Cockson,  1  Vesey,  9.  5  Vesey,  jr.  682,  S.  C.  Fox  v.  Mackreth,  2  Bro. 
400.  "^Cox,  320,  S.  C.  Campbell  i'.  Walker,  5  Vesey,  678.  13  ibid.  600.  Ex 
parte  Lacy,  6  ibid.  625.  Ex  parte  Hughes,  ibid.  617.  Ex  parte  James,  8 
ibid.  337.  Coles  v.  Trecothi.ik,  9  ibid.  234.  Ex  parte  Bennett,  10  ibid.  38.5. 
Morse  v.  Roj'al,  12  ibid.  355.  Lowther  v.  Lowther.  13  ibid.  95.  York  Build- 
ings Company  v.  Mackenzie,  8  Bro.  P.  C.  by  Tomlins,  app.  Downes  v.  Graze- 
brook,  3  Merimle,  200. 

(6)  Davoue  v.  Fanning,  2  Johns.  Ch.  Rep.  252.  Perry  v.  Dixon,  4  Dcssaus. 
S.  C.  Eq.  Rep.  504,  note.  Butler  v.  Haskell,  ibid.  654.  Ex  parte  Wiggins,  1 
HilVs  S.  a  Ch.  Rep.  354.  4  Randolph,  199,  204,  205.  Davis  v.  Simpson,  5 
Harr.  d-  Johnson,  147.  Boyd  v.  Hawkins,  2  Bad.  &  Dev.  Eq.  Cas.  207.  Les- 
see of  Lazarus  v.  Bryson,  3  Binncy\s  Rep.  54.  Tilghman,  Ch.  J.,  4  ibid.  43. 
Campbell  v.  Penn.  L.  Ins.  Company,  2  Wharton,  53.  1  Ashmead,  307. 
Brackenridge  v.  Holland,  2  Blackf.  Ind.  Rep.  377.  Mills  v.  Goodsell,  5  Conn. 
Rep.  475.  Story,  J.,  in  1  Mason,  345.  Lovell  v.  Briggs,  2  N.  H.  Rep.  218. 
Currier  v.  Green,  ibid.  225.  The  same  sound  doctrine  was  also  well  known 
to  the  civil  laAV.  Dig.  13,  1,  34,  7.  Ibid.  18,  1,  46.  Ibid.  26,  8,  5,  2.  See, 
also,  the  Spanish  Partidas,  4,  5,  5.  The  Neio  York  Revised  Statutes,  vol.  ii. 
370,  546,  have  specially  provided  as  declaratory  of  the  general  rule,  that  no 
officer  selling  on  execution  shall  be  concerned  directly  or  indirectly  as  a  pur- 
chaser; while  a  mortgagee  is  allowed  to  purchase  at  a  sale  at  auction  imder  a 
power  in  his  mortgage.  In  England,  a  mortgagee  is  allowed  to  bid  under 
an  order  in  chancery  for  the  sale  of  a  mortgage  estate.  Ex  parte  Marsh,  1 
Madd.  Ch.  Rep.  148.  So,  the  English  rule  in  equity  is,  that  a  creditor  tak- 
ing out  execution  may  become  a  purchaser  of  property  seised  under  it,  for  it 
is  the  sheriff  and  not  the  creditor  who  sells.  Stratford  v.  Twynam,  1  Jacob. 
418.  The  mere  exchange  of  trust  property  by  the  trustee,  under  a  valid 
power  in  trust,  is  not  an  alienation  of  the  estate  of  the  cestui  que  trust.  The 
land  taken  in  exchange,  is,  for  every  beneficial  purpose  of  the  trust,  the 
same  estate.  Hawley  and  King  v.  James  and  Others,  4  Paige.  Judge 
Tucker  (2  Blacks.  Com.  by  Tucker,  450 — 453,  tit.  Trusts,)  lays  down  the  rule 
in  broad  terms,  and  in  opposition  to  some  dicta  in  the  Virginia  courts,  that 
executors,  agents,  commissioners  of  sales,  sheriffs,  auctioneers,  and  all 
persons  in  fiduciary  characters,  are  incapable  of  purchasing  the  trust  sub- 
ject, at  sales  made  by  themselves,  or  under  their  authority  or  direction. 
The  general  principle  extends  so  far,  that  if  a  trustee,  mortgagee,  tenant  for 
life,  or  purchaser,  gets  an  advantage  by  being  in  possession,  or  behind  the 
back  of  the  party  interested,  and  purchasers  in  an  outstanding  title  or  en- 
cumbrance, he  shall  not  use  it  to  his  own  benefit,  and  the  annoyance  of-him 
under  whose  title  he  entered,  but  shall  be  considered  as  holding  it  in  trust. 
Morgan  v.  Boone,  4  Monroe^ s  Ken.  Rep.  297.  S.  P.  4  Dana.  94.  So,  if  a  surety 
compounds  a  debt,  and  takes  an  as.signment  of  it  to  himself,  he  can  only  claim 
against  the  principal  the  amount  actually  paid.  Reed  r.  Morris,  2  Mylne  & 
Craig,  361.  With  respect  to  sales  by  executors,  if  not  made  collusively,  the 
purchaser  is  not  bound  to  see  to  the  application  of  the  purchase  money. 
Scott  V.  Tyler,  Dickens,  725.  Tyrrell  v.  Morris,  2  Dev.  ct  Battle,  561.  Nor 
is  the  purchaser,  where  a  trust  is  defined,  and  the  purchase  money  to  be  in- 
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If  the  personal  estate  of  a  testator  and  intestate  be  insufficient 
to  pay  his  debts,  the  executor  or  administrator,  as  the  case  may- 
be, is  authorized  to  mortgage,  lease,  or  sell  so  much  of  the  real 
estate  as  shall  be  requisite  to  pay  the  debts.  This  is  done  in  the 
several  states  under  the  direction  of  the  court  of  probates,  or 
other  court  having  testamentary  jurisdiction;  and  the  title  so 
coaveyed  to  the  purchaser  will  vest  in  him  all  the  right  and  in- 
terest which  belonged  to  the  testator  or  intestate,  at  the  time  of 
bis  death.  The  proceedings,  in  such  cases,  depend  upon  local 
laws;  and  in  New  York,  Massachusetts,  and  Illinois,  for  instance, 
they  are  specially  detailed  in  the  revised  statutes,  with  cautious 

provisions  to  guard  against  irregularity  and  abuse  (a). 
[  *  439  ]       The  interest  of  the  deceased  *    in  contracts  for  the 

purchase  of  land,  may  equally  be  sold  for  the  like  pur- 
pose; and  provision  is  made  in  the  statute  laws  of  the  states  on 
the  subject,  f or  th'e  specitic  performance  of  the  contracts,  under 
*the  direction  of  the  surrogate,  upon  terms  safe  and  just  to  all 
parties  (b).  The  sale  of  the  real  estate  of  the  testator  or  intestate, 
by  the  executor  or  administrator,  under  the  orders  of  the  orphan's, 
or  surrogate's,  or  testamentary  court,  will,  in  several  of  the  states, 
apply  to  the  estate  left  by  the  debtor  at  his  decease,  and  avoid  all 
mesne  conveyances  since  his  death  (c).     But  the  cases  require 

vested  in  trusts  at  leisure.  Worraley  r.  Wormley,  8  Wheaion's  Rep.  422. 
The  Supreme  Court  of  the  United  States,  in  Jenkins  r.  Pye,  12  Petern^  Rep. 
241,  were  not  disposed  to  adopt  the  broad  principle  that  a  voluntary  deed 
from  an  adult  child  to  her  parent  was  pritna  facie  void.  There  must  be 
evidence  of  undue  influence  exercised  by  the  parent,  and  operating  on  the 
hopes  or  fears  of  the  child,  or  some  other  ingredient,  showing  that  the  act 
was  not  perfectly  free  and  voluntary. 

(a)  New  York  Revised  Statutes,  vol.  ii.  99—113.  I  hid.  220.  See,  also, 
Statutes  of  Connecticut  of  1830.  Revised  Statutes  of  Massachusetts,  1835,  tit.  5, 
c.  71.  Statutes  of  Ohio,  1831,  p.  236,  246.  Revised  Laws  of  Illinois,  edit.  1833, 
p.  644—646.  Statutes  of  Delaware,  1833,  c.  256.  Laws  of  Alabama,  327,  347. 
Civil  Code  of  Louisiana.  The  curators  of  vacant  succession  sell  the  immov- 
able as  well  as  movable  estate,  under  the  orders  of  the  court  of  probates, 
which  has  exclusive  jurisdicton  over  the  estates  of  deceased  persons,  and 
their  settlement.*  Tiie  purchaser  takes  the  title,  under  such  sale,  free  of  all 
encumbrances;  and  the  mortgagee  is  compelled  to  enforce  his  lien  on  the  pro- 
ceeds in  the  hands  of  the  curator.  Vignaud  v.  Tonnacourt,  12  Martinis  Rep. 
229.  Laf(m  v.  Phillips,  14  ibid.  225.  Dc  Ende  v.  Moore,  14  ibid.  33(5.  The 
sale  reaches  all  the  property  of  which  the  deceased  had  any  right  or  i'h\im, 
and  it  rea(;hes  even  to  litigious  riglits.  Seymour  v.  Bourgeat,  12  Louisiana 
Rqi.  123.  So  a  debtor  mav  transfer  to  his  creditor  a  litigious  right.  Early 
V.  JMa(;k.  12  ibid.  205. 

(b)  New  York  Rensed  Statutes,  vol.  ii.  sec.  66  -75.  Purdon^f,  Penn.  Dig.  164. 
(ci  Mooers  v.  White,  6  Johns.  Ch.  Rep.  381—389.  Hays  r.  Jackson,  G  Mass. 

Rfif).  149.  Scott  V.  Hancock,  13  ibid.  1(;2.  Warrick  v.  Hxmi.  (J  Halsted's  Rep. 
1.      In  Tennessee,  by  the  statute  of  1827,  when  the  personal  estate  is  ex- 
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that  the  executor  should  apply  withiu  a  reasonable  time  for  an 
order  to  sell  the  real  estate,  or  he  will  not  be  permitted  to  inter- 
fere with  the  intermediate  bona  fide  alienation  by  the  heir.  The 
statute  in  New  Jersey,  passed  in  1825,  requires  the  order  for  the 
sale  to  be  obtained  by  the  executor  or  administrator  within  one 
year  after  the  death  of  the  testator  or  intestate,  in  order  to  affect 
the  intermediate  alienation  of  the  heir  or  devisee  (a). 

hausted,  the  administrator,  or  any  creditor  for  himself  and  others,  may  file 
a  bill  to  subject  the  real  estate  to  the  payment  of  the  debts,  and  the  pro- 
ceeds of  the  sale  will  be  ratably  distributed,  and  all  creditors  are  entitled  to 
come  in,  and  equity  will  enjoin  in  the  mean  time  all  but  judgment  creditors 
from  proceeding  at  law.  Dalley  v.  Read,  6  Yerger,  53.  The  doctrine  in  the 
case  of  Thompson  v.  Brown,  4  Johns.  Ch.  Hep.  619,  is  to  the  same  effect,  and 
so  is  the  English  law.  Morris  v.  The  Bank  of  England.  Cases  temp.  Talbot. 
218.     4  Bro.  P.  C.  287.     Clark  v.  Earl  of  Ormonde,  1  Jacob,  108. 

(a)  Sales  of  land  by  public  officers  for  taxes,  depend  upon  local  statutes, 
and  the  specific  directions  must  be  strictly  pursued.  Thus,  for  instance,  a 
sale  of  land  for  taxes,  in  Ohio,  is  not  valid,  unless  the  record  of  the  adver- 
tisment  of  the  list  of  delinquents  for  four  weeks,  between  1st  of  October  and 
1st  of  December,  be  recorded  in  the  auditor's  office,  as  the  law  requires. 
Kellogg  V.  M'Laugblin,  8  Ohio  Bep.  114. 
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LECTURE  LXYIL 

OF  TITLE  BY  DEED. 

A  PURCHASE,  in  fhe  ordinary  and  popular  acceptation  of  the 
term,  is  the  transmission  of  property  from  one  person  to  another, 
by  their  voluntary  act  and  agreement,  founded  on  a  valuable  con- 
sideration. But,  in  judgment  of  law,  it  is  the  acquisition  of  land 
by  any  lawful  act  of  the  party,  in  contradistinction  to  acquisition 
by  operation  of  law;  and  it  includes  title  by  deed,  title  by  matter 
of  record,  and  title  by  devise  (a). 

I.   Of  the  history  of  the  law  of  alienation. 
The  alienation  of  property  is  among  the  earliest  sugestions 
flowing  from  its  existence.^  The  capacity  to  dispose  of  it  becomes 

(a)  Liu.  sec.  12.  Co.  Hit.  ibid.  Dr.  Clarke  says,  that  the  purchase  of  the 
Cave  of  Machpelah  by  the  patriarch  Abraham,  as  recorded  in  Genesis,  c. 
xxiii.  V.  16,  is  the  earliest  account  on  record  of  the  purchase  of  land. 

^  History  of  the  Law  of  Alienation, — To  trace  its  history,  we  must  follow 
alienation  through  a  succession  of  entanglements  with  collateral  matters  and 
of  disentanglements  from  them. 

The  earliest  hindrances  to  this  species  of  transaction  were  doubtless  im- 
posed by  the  conditions  of  archaic  life.  Without  property  there  can  be  no 
conveyance;  and  there  is,  under  primal  circumstances,  no  adequate  motive  to 
make  property  of  land.  Erratic  wandering  must  pass  into  regulated  nom- 
adism, and  this,  perhaps,  must  yield  to  the  practices  of  settled  habitation, 
before  that  which  is  permanent  and  immovable  can  be  held  in  enduring 
ownership.  Movables  are  necessarily  the  chief  possessions ^of  those  who  have 
no  fixed  abode — they  can  permanently  occupy  no  othere. 

Nor  have  they  learned  to  make  others  sufficiently  profitable  to  justify  re- 
tention. Report  says  of  sundry  peoples,  that  they  are  "  totally  ignorant  of 
agriculture;"  that  they  "  never  trouble  themselves  with  the  tillage  of  land;" 
that,  "so  far  as  has  laeen  ascertained,"  they  "have  never  planted  seed;" 
that  they  ''neither  sow  nor  reap."  Mouat,  p.  2;  Harris,  Collection  of  Voy- 
ages and  Travels,  II.  p.  927;  Schoolcraft,  Expedition  to  the  Sources  of  the 
Mississippi  River,  II.  p.  211;  Dobrizhoffer,  Account  of  the  Abipones,  II.  p. 
110. 

At  a  higher  stage  in  the  course  of  advancement,  they  plant  and  gather,  but 
they  do  not  know  how  to  profit  by  a  judicious  succession  of  crops,  or  how  to 
renew  the  fertility  of  the  soil.  The  New  Zealanders,  it  has  been  said, 
"rarely  take  two  crops  in  succession  out  of  the  same  piece  of  land." 
Thompson,  New  Zealand,  I.  p.  128.  liathani  says — '*  The  agricultural  Finn 
is  the  destroyer  of  the  forest.  He  burns  for  himself  a  clearing,  and  sows  oats 
on  the  ash-manured  soil  till  it  is  exhausted.     He   then  goes  on   burning 
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again."  Descriptive  Ethnology,  Vol.  I.  p.  399.  Similarly,  the  ruder  non- 
Aryan  tribes  of  India  "merely  burn  down  a  patch  in  the  Jungle,  take  a 
few  crops  oif  it,  and  then  move  on  to  fresh  clearings."  Iltinter,  Indian 
Empire,  p.  77.  Indeed  among  these  Indian  aborigines  are  to  be  found  the 
successive  phases  of  nomadic  husbandry,  from  the  Kukis  practice  of  re- 
linquishing the  land  after  raising  but  a  single  crop,  to  the  rotary  wandering 
of  the  Karens,  which  brings  them,  at  every  migration,  back  t<»a  locality  oc- 
cupied by  them  some  years  before.  Temple,  India,  p.  302;  Hunter,  Indian 
Empire,  p.  418;  Butler,  Travels  and  Adventures  in  Assam,  p.  95;  B.  H. 
Hodgson,  Jour.  As.  Soc.  Bengal,  xviii.  714;  Latham,  Descriptive  Ethnology, 
I.  pp.  102,  139.  In  the  same  respects,  Aryan  races  have  probably  been  no 
less  backward.  The  Germans  in  Cesar's  time  paid  little  regard  to  agricul- 
ture, but  were  much  addicted  to  hunting  and  war.  They  were  yearly  re- 
moved by  their  chiefs  from  one  locality  to  another;  to  the  effect  that  no  man 
had  permanent  property  in  any  detiuite  portion  of  the  soil.  Cicsar,  Dc  Bcllo 
Gallicn,  VI.  19,  20.  Of  the  Suevians,  in  particular,  he  says:  ''They  allow  of 
no  such  thing  as  property,  or  private  possession  in  the  distribution  of  their 
lands;  their  residence,  for  the  sake  of  tillage,  being  confined  to  a  single  year. 
Jd.,  IV.  2.  At  the  time  of  Tacitus,  the  Germans,  though  better  settled,  still 
annually  changed  their  arable  fields,  leaving  a  part  to  lie  fallow.  Tacitus, 
De  Germ.  c.  26.  Beginning  with  the  cessation  of  wanderings,  occupation 
of  the  soil  probably  passed  through  a  series  of  gradations  leading  to  per- 
manency, but  tardily  reaching  it.  Evidence  has  been  preserved  "that  the 
arable  mark  of  the  Teutonic  village  community  was  occasionally  shifted 
from  one  part  of  the  general  village  domain  to  another."  Maine,  Village 
Communities,  p.  81.  Even  when  this  practice  had  lapsed  into  disuse,  cus- 
tom was  so  firmly  set,  and  manuring  was  so  ill  understood,  that  one-third 
part  of  the  village  plow-fields  was  each  year  suffered  to  lie  fallow,  while  the 
rest  was  subjected  to  re-allotment  and  compulsory  rotation  of  crops.  Under 
such  circumstances,  a  share  in  these  fields  was  not  a  sole  interest  in  a  defi- 
nite tract  of  land,  but  a  right  to  receive  a  certain  proportion  at  each  re-allot- 
ment, for  use  until  the  next.  It  was,  at  best,  a  "shifting  severalty."  a 
"movable  fee  simple" — alienable  at  last,  it  is  true,  but  hardly,  in  a  com- 
mercial sense,  salable.  Thus,  ignorance,  growing  out  of  the  inexperience 
of  early  life,  has  retarded  the  conditions  most  favorable  to  alienation  ot 
lands. 

Prejudice,  arising  from  the  same  source,  has  done  the  like.  The  races  that 
betake  themselves  to  hunting  and  herding,  and  to  war  and  depredation,  are 
likely  to  acquire  a  loathing  of  agriculture  and  a  contempt  for  those  who 
follow  it.  That  their  ancestors  "  knew  nothing  but  game  and  the  roots  of 
the  earth  "  is  perhaps  to  them  a  reason  why  they  should  know  no  more. 
Mackenzie,  Ten  Years  North  of  the  Orange  River,  app.  p.  488.  They  may 
have  a  tradition  like  that  of  the  Kirghiz,  originating  in  observance  of 
the  woes  which  accompany  attachment  to  the  soil,  "that  when  they  begin  to 
live  in  houses,  they  will  lose  their  liberty."  Pritchard,  Res.  Phys.  Hist, 
of  Mankind,  IV.  p.  365.  Irresistibly  they  "think  manual  labor  in  the 
fields  a  disgrace,"  as  did  the  Gauls  (Cicero,  Be  Bep.  III.  6);  as  do  the  gen- 
uine Arabs,  "  they  disdain  husbandry  as  an  employment  in  which  they 
would  be  degraded."  Neibhur,  Travels  Through  Africa,  II.  p.  159,  To 
save  the  pasture,  or  preserve  the  martial  spirit  of  the  people,  rules  may 
be  adopted  in  the  spirit  of  the  law,  said  to  have  prevailed  in  olden  times 
throughout  the  territory  of  the  Don  Cossacks,  punishing  agriculture  with 
death.     Wallace,  Russia,  p.  361. 

Another  early  hindrance  to  dealings  with  land  is  its  great  al)undance.  No 
one  will  buy  what  he  can  have  for  the  taking.  Only  here  and  there,  where 
another  is  already  in  possession,  is  he  prevented  from  taking  land.  Among 
the  Iroquois,  a  tribesman  "  could  reduce  unoccupied  lands  to  cultivation,  to 
any  extent  he  pleased."  Morgan,  League  of  the  Iroquois,  p.  326.  It  is  said 
that  "  the  traveler,  coming  fresh  from  Europe  to  Damaraland,  is  struck  by  the 
complete  communistic  freedom  with  which  every  man  appropriates  the  land 
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and  its  natural  products.*'  "  When  any  one  finds  a  piece  of  land  suitable 
for  a  garden,  he  can  fence  and  till  it."  Biittner,  ''  A  South  African  Arca- 
dia," Pop.  Sci,  Mon.  1883,  pp.  650,  652,  653.  Likewise  the  KalFir,  restricted 
to  "  whatever  land  he  finds  uioccupied,"  "sows  his  corn  wherever  he  can  find 
a  convenient  spot."  Lichtenstein,  Travels  in  South  Africa,  1.  p.  271.  In 
Madaj^ascar,  land  ''may  always  be  obtained  by  those  who  will  take  the  trouble 
to  cultivate  it;"  in  New  Zealand,  "anyone  may  clear  and  cultivate  a  piece 
of  land  within  the  territory  of  his  tribe;"  and  in  Sumatra,  the  husbandman 
clears  any  part  of  the  forest  for  his  p-adi-iie\d,  the  only  check  upon  his  free 
choice  being  that  he  shall  not  fix  upon  a  spot  already  occupied.  Sibree, 
Madagascar,  p.  194;  Pop.  Sci.  Mon.  Aug.  1885,  p.  574;  Marsden,  History 
of  Sumatra,  p.  65.  As  to  the  case  of  the  Sumatrans,  the  testimony  is, 
that  "land  is  so  abundant  in  proportion  to  the  population,  that  they 
scarcely  consider  it  as  the  subject  of  right,  any  more  than  the  elements  of  air 
and  water."  Jd.  p.  224.  Do  not  these  facts  suggest  to  us  conditions  by  which 
our  law  of  alienation  was  in  its  beginning  retarded?  Speaking  of  the  Ger- 
mans, in  the  time  of  their  settlement,  a  learned  author  says  : — "  The  extent 
of  pasture  ground  which  the  freeman  occupied  round  about  his  farmstead 
was  determined  by  the  number  of  his  flocks  and  herds.  *  *  *  If  a  man 
owned  much  stock,  he  occupied  a  great  deal  of  laud.  If  he  owned  a  little 
stock,  a  small  amount  of  land  was  enough  for  him.  There  was  plenty  of 
land;  so  every  man  occupied  as  much  as  he  wanted."  Ross,  The  Early  His- 
tory of  Land-Holding  among  the  Germans,  p.  1. 

Like  its  abundance,  the  scarcity  of  land  sometimes  hinders  its  alienation. 
Where  an  entire  community  devotes  itself  to  a  single  pursuit,  affording  its 
members  access  to  no  other  means  of  livelihood,  everyone  must  retain  his 
hold  on  the  possessions  required  in  such  pursuit,  or  lose  his  place  in  society 
and  his  ability  to  live.  On  this  principle  Sir  Henry  Maine  accounts  for  the 
early  inalienability  or  cumbrous  alienation  of  certain  chief  possessions,  as 
oxen,  slaves,  and  lands.     Early  Law  and  Custom,  pp.  249,  250. 

Tlie  buying  and  selling  of  land  is,  moreover,  for  a  long  time  hindered  by 
the  want  of  sundry  means  and  methods,  which  are  now  so  familiar  that  they 
seem  to  us  natural.  In  its  beginnings,  surveying  is  so  much  a  magic  art, 
that  it  is,  as  it  was  in  Egypt,  confined  to  the  priestly  caste.  Boundaries  are 
so  hard  to  define,  and  barriers  to  make  effective,  that  a  recent  writer  of  au- 
thority considers  the  difficulty  of  establishing  them  as  "  the  truth  which  at 
once  opens  the  way  to  the  explanation  of  primitive  land  ownershi]>" — ex- 
plains, that  is,  why  lands  were  not  at  first  dealt  with  as  now  they  are.  Spencer, 
Sociology,  Pt.  V.  ^  538.  To'estimate  their  extent,  they  must  be  measured; 
but  in  measuring  some  peoples  exhibit  striking  deficiencies.  The  Assam 
Hillmen  are  said  to  have  no  land  measure,  and  to  reckon  the  length  of  a 
journey  by  the  number  of  plugs  of  tobacco  which  a  traveler  can  chew  on  the 
way.  Hunter,  Indian  Empire,  p.  72.  On  one  occasion  the  Malagasy  were 
observed  to  measure  larger  dimensions  by  the  distance  between  their  (jueen's 
finger  tips  when  her  arms  were  outstretched,  and  the  smaller  one.s  by  her 
span.  Sibree,  Madagascar,  p.  287.  "In  Domesday  *  *  *  woods  are 
usually  measured  by  the  number  of  pigs  they  can  feed."  The  lionnm  jiiijum 
is  thought  to  have  been  originally  defined  by  no  other  standard  than  the  ex- 
tent of  one  man's  ploughing  with  a  yoke  (ju{/um)  of  oxen  in  a  single  day; 
and  it  is  better  ascertained  that  while  the  practice  of  re-allotment  continued 
among  our  ancestors,  the  share  which  each  received  in  turn  was  the  area  of 
a  day's  ploughing  with  the  village  team.  Seebohm,  English  Village  Com- 
munity. At  that  time,  the  furlong  was  the  furrow-long — the  distance,  it 
is  suggested,  which  the  team  could  plow  without  needing  the  rest  affoi-ded 
by  turning  around.  Id.  Our  language  bears  testimony  of  the  variability  of 
early  standards  of  measurement;  for  it  tolls  of  the  actual  employment  of 
ro<ls  or  poles,  feet  and  hands,  spans  and  nails.  A  standard  of  measure  is, 
however,  less  important  than  a  standprd  of  value.  This  reduces  disparates 
to  a  single  kind — to  money's  worth;  and  tluis  renders  comparison  possible, 
and  exchange  easy.     But  such  a  standard  is  slow  to  arise.     The  Peruvians 
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had  no  money;  the  Egyptians,  daring  the  periods  of  their  independence,  had 
no  coined  money;  the  Japanese  used  rice,  and  the  Germans  used  cattle,  as  a 
medium  of  exchange.  Prescott,  Conquest  of  Peru,  Vol.  1.  p.  44;  Kenrick, 
Ancient  Egypt,  Vol.  I.  p.  290;  Griffis,  The  Micado's  Empire,  p.  104.  This 
argues  the  infancy  of  commerce;  a  circumstance  which  itself  has  important 
implications.  Sale  of  other  things  being  rare,  sales  of  laud  cannot  be  many. 
They  cannot  be  frequent  among  people  who,  like  the  Spartans,  regard  trade 
aa  debasing;  they  can  rarely  occur  among  a  people  who,  like  the  Patego- 
nians,  when  visited  in  1766,  are  unfamiliar  with  barter.  Hawkesworth's 
Collection  of  Voyages,  I  p.  .37'J.  It  must  be  remembered  that  dealings 
•with  land  are  particularly  formal  and  difficult  to  devise.  Livery  of  seisin, 
which  was  performed  upon  the  land  or  near  it,  exemplifies  the  cumbersome- 
ness  of  ancient  investitures;  conveyance  to  uses,  as  variously  applied,  shows 
that  the  most  refined  and  diversified  modes  of  disposition  result  only  from 
centuries  of  contrivance.  There  is  difficulty  at  first  in  even  finding  muni- 
ments of  title.  Among  the  Gauls,  the  ownership  of  lands  was  recorded  in 
the  traditions  of  which  the  Druids  only  had  the  keeping;  and  in  Hindoo 
communities,  the  priests  preserve,  in  the  same  traditional  form,  memory  of 
the  devolution  of  ancient  possessions  from  early  acquisitors  to  present  occu- 
piers. Among  the  Russians  and  the  English,  the  recollection  of  boundaries 
was  preserved  by  yearly  perambulations,  upon  which  occasions  a  number  of 
boys  were  whipped  at  every  boundary  mark,  that  they  might  never  forget 
it.  The  Egyptians  seem  to  have  found  difficulty  in  identifying  the  parties 
to  conveyances,  and  to  have  met  it  by  describing  minutely  the  personal 
characteristics  of  each.  In  one  of  their  deeds,  written  in  Greek  during  the 
time  of  the  Ptolemies,  the  parties  are  one  by  one  described  in  the  following 
manner:  "Semmuthis  Persinei,  aged  about  twenty- two,  of  middle  size,  sal- 
low complexion,  round-faced,  flat-nosed,  and  of  quiet  demeanor;"  "  Nechutes 
the  less,  the  son  of  Asos,  aged  about  forty,  of  middle  size,  sallow  complex  - 
ion,  cheerful  countenance,  long  face  and  straight  nose,  with  a  scar  upon  the 
middle  of  his  forehead."  Dr.  Young  on  Hieroglyphical  Literature,  p.  65; 
cited  by  Wilkinson,  Ancient  Egyptians.  Vol.  II.  pp.  34,  35. 

Recognizing  that  the  above-suggested  impediments  to  alienation,  together 
with  the  unique  means  of  overcoming  them,  belong  to  that  dark  period  which 
history  ever  presupposes  yet  never  narrates,  we  may  pass  to  others  which 
are  oftener  touched  upon  by  our  history  of  the  law  of  property  in  land. 

It  must  be  premised,  that  ancient  society  is  incapable  of  that  separation 
and  intermixture  of  members  which  is  going  on  about  us,  and  in  which  we 
constantly  take  part.  In  consequence  of  the  former  fixity  of  social  relations, 
relatives  were  held  together  in  bodies  larger  and  more  coherent  than  modem 
family  groups.  And  from  this  again,  there  followed  a  certain  community  of 
possessions,  having  its  peculiar  customs  and  laws  restrictive  of  alienation. 

In  one  of  its  aspects,  the  association  of  kinsmen  was  a  religious  union. 
Ancestor  worship  held  together  the  progeny  of  deified  mortals,  and  rendered 
ancestral  possessions  in  a  measure  inalienable. 

Combining  these  views,  we  may  therefore  say,  that  groupings  because  of 
kinship  and  for  domestic  worship  arose  naturally,  and  placed  certain  definite 
restraints  upon  the  practices  of  alienation.  The  founder  of  a  family  dying, 
its  members  usually  remained  together  under  the  patriarchal  headship,  the 
chiefly  lead,  the  economic  administration,  as  well  as  the  sacred  priesthood, 
of  the  oldest  or  most  capable  surviving  male.  The  estate  was  held  jointly, 
though  not  in  equal  rights.  The  head  of  the  group  was  merely  a  superior 
among  co-owners.  "  In  the  belief  of  these  ancient  ages,"  .says  M.  Coulanges, 
"  the  living  man  was  only  the  representative  for  a  few  years,  of  a  constant  and 
immortal  l)eing — the  family.  He  held  the  worship  and  the  property  only 
intrust;  his  right  to  them  ceased  with  his  life."  Ancient  City,  p.  106. 
Upon  his  subject  kinsmen  rested  a  reciprocal  obligation,  one  phase  of  which 
yet  remains  in  the  regulation,  said  to  be  fundamental  with  the  house  com- 
munities of  Montenegro  and  the  Hindoo  joint  families,  "that  a  member  work- 
ing or  trading  at  a  distance  from  the  seat  of  the  brotherhood  ought  to  account 
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to  it  for  his  profits. "  Maine,  Ancient  Law  and  Custom,  p.  251.  As  has 
been  intimated,  the  household  had  a  higher  charge  than  the  conservation  of 
its  worhlly  acquisitions:  it  was  bound  to  maintain  with  becoming  dignity 
the  worship  of  the  deceased  founder.  This,  again,  implies  that  the  worshipers 
and  their  belongings  should  be  held  together.  For  several  generations,  there- 
fore, the  family  customarily  preserved  its  integrity  and  its  unity  of  possession. 

This  manner  of  occupation  and  succession  bj'^  families  is  observable  among 
races, — such  as  the  Gonds  (Hislop,  Aboriginal  Tribes  of  the  Central  Provinces, 
p.  12),  the  Sumatrans  (Marsden,  p.  224),  and  the  ancient  Peruvians — which 
are  not  Aryans;  but  it  is  certainly  characteristic  of  these.  It  held  place 
among  Greek  and  Roman  customs.  It  was  practiced  by  the  Welsh.  See- 
bohm,  The  English  Village  Community,  p.  193.  It  explains  the  origin  of 
the  Teutonic  agricultural  communites  of  the  Middle  Ages.  Ross,  Early  His- 
tory of  Land-Holding  among  the  Germans,  pp.  94,  95.  It  presents  itself 
for  actual  observance  in  case  of  the  joint  undivided  fiimily  of  the  Hindoos 
and  the  house  community  of  the  southern  Slavs  Elphinstone,  The  History 
of  India,  p.  38. 

Against  tendencies  which  inevitably  prevail  after  the  lapse  of  a  few  gen- 
erations, there  is  a  constant  struggle  to  preserve  unity  of  the  family,  its 
possessions  and  its  worship.  As  separate  succession  gains  ground,  regula- 
tions are  adopted  to  divert  it  from  dissipation  of  the  inheritance.  One  takes 
by  far  the  greater  share;  while  the  rest  receive  such  a  provision  for  their 
maintenance  as,  in  case  of  princes,  is  called  appanage.  Hence  arises  primo- 
geniture and  the  preference  of  males.  To  perpetuate  the  family  in  name 
and  form,  and  in  sacred  rites  and  worldly  interests,  the  chief  heir  must  both 
be  and  remain  a  member.  It  was  for  this  reason  that  at  Rome  an  adopted 
son  inherited,  and  that  an  emancipated  son  did  not:  adoption  being  an  ad- 
mission into  the  family,  and  manumission  being  a  separation  from  it.  It 
was  for  the  same  reason  that  daughters  were  very  generally,  as  by  the  Lex 
Saliva,  excluded  from  the  inheritance:  their  marriage  working  a  severance  of 
their  filial  relations  and  an  admission  into  the  families  of  those  whom  they 
wed.  As  common  Aryan  customs  show  us,  great  care  was  taken  by  the 
father  of  a  household  to  have  a  male  representative  capable  of  succeeding; 
and  to  this  end,  adoptions  and  other  fictions  were  employed.  If,  however, 
notwithstanding  precautions,  no  direct  representative  other  than  a  female 
survived,  a  remedy  was  provided — she  was  obliged  to  marry  among  her  kin. 
''And  every  daughter  that  possesseth  an  inheritance  in  any  tribe  of  the  chil- 
dren of  Israel,"  says  the  law  of  Moses,  "shall  be  wife  unto  one  of  the  family 
of  the  tribe  of  her  father,  that  the  children  of  Israel  may  enjoy  every  man 
the  inheritance  of  his  father."  Num.  xxxvi.  8.  At  Athens  the  nearest 
agnate  ^vas  preferred  to  the  daughter;  but  Solon's  law  provided  that  he 
should  inherit  by  marrying  her.  The  Sumatrans  accomplish  the  same  pur- 
pose by  constituting  any  one  who  marries  an  heiress  a  member  of  her  family. 
Marsden,  p.  244.  Failing  any  immediate  representative  of  the  deceased,  the 
inheritance  cannot  be  retained  within  the  family,  but  it  can  still  be  retained 
within  the  kin.  Inclusive  of  the  members  of  the  family,  and  more  or  less 
inclusive  of  one  another,  are  certain  other  circles  of  kinsmen.  They  are  ]>re- 
ferred  in  the  order  of  their  nearness  to  the  family;  the  inheritance  going  in 
default  of  others,  to  the  clan.  This  was  the  rule  in  Greece  and  Rome. 
Wherever  a  people  are  locally  grouped  in  clans,  it  signifies  the  same,  that,  as 
among  the  Franks  in  early  times,  and  the  Khonds  of  the  present  day,  lack- 
ing nearer  heirs,  the  inheritance  goes  to  the  neighlwrs.  Macpherson,  Rept. 
upon  Khonds  of  Ganjam  and  Cuttack,  p.  45.  Its  aim  is  to  keep  the  inherit- 
ance in  the  family. 

All  this  intimately  cx)ncenis  alienation.  Primarily,  the  effect  of  establish- 
ing a  definite  order  of  succession  is  to  repress  dispositions  inconsistent  there- 
with. From  the  lines  of  devolution  which  ancient  law  so  carefully  draws, 
it  is  long  reluctant  to  allow  deviation.  Solicitous  to  secure  the  ancestor's 
possessions  to  his  posterity,  it  is  unwilling  that  sale  or  devise  should  puss 
them  to  a  stranger. 
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Among  the  Aryans  in  very  early  times,  the  existence  of  '*  necessary  heirs" 
rendered  wills  inappropriate.  To  early  Hindoo  law  they  were  unknown. 
Until  the  Peloponuesian  war,  the  Spartiius  were  not  authorized  to  make 
them;  nor  were  the  Athenians,  until  the  time  of  Solon.  When  sanctioned 
at  Kome  bj'^  the  twelve  tables,  they  were  probably  struggling  into  legal  re- 
cognition; and  it  must  be  added,  that  they  were  required  to  be  executed 
publicly  and  with  great  formality,  less  for  the  purpose  of  notoriety,  than 
for  the  sake  of  general  acquiescence.  Arnold.  History  of  Rome,  Vol.  I,  pp. 
262,  263;  Coulanges.  The  Ancient  City,  pp.  105,  106;  Mommsen,  Historvof 
Rome.  Vol.  I.  pp.  82,  164,  447;  Niebuhr,  The  History  of  Rome,  Vol.  II.  p. 
252.  Finally,  by  the  Roman  clergy  introduced  among  the  Teutonic  tribes, 
their  dissemination  was  stoutly  opposed  by  fixed  rules  of  intestate  succes- 
sion. 

The  introduction  of  wills  is  an  innovation  which  proceeds  slowly  and  im- 
methodically.  There  results  a  long  transitional  period  during  which  re- 
strictions on  and  freedom  of  devi.se  are  confusedly  intermixed.  In  the  in- 
termixture, the  principles  of  restraint  just  commented  on  are  clearly  recog- 
nizable. For  example  :  Custom  in  some  cases  requires  one  who  makes  a 
will  to  pay  his  sept  a  sum  of  money,  evidently  as  a  compensation  for  its 
possibility  of  inheritance.  Introdncing  wills  at  Athens,  in  abrogation  of  the 
former  rule,  that  ''the  goods  and  the  house ^nust  remain  to  the  gens  of  the 
deceased  person"  (Plutarch,  Solon,  c.  21.),  Solon  did  not  sanction  them 
where  there  were  surviving  sons.  Sons,  therefore,  remained  necessary  heirs. 
If  the  deceased  left  but  a  daughter,  Solon's  law  allowed  him  to  choose  his 
successor  to  the  estate  only  on  condition  that  the  latter  should  marry  the 
daughter;  as,  had  there  been  no  disposition,  the  nearest  agnate,  on  taking 
the  estate  by  inheritance,  would  have  been  obliged  to  do.  By  authority  of 
the  twelve  tables,  a  Roman  father  could  disinherit  his  natural  heir;  yet  even 
at  the  time  of  Cicero,  one  was  not  allowed  to  leave  to  his  daughter  more  than 
one-half  of  his  fortune.  For  a  time,  the  laws  of  the  Bavarians  and  Alle- 
manns  permitted  wills  only  in  favor  of  the  church.  Very  generally,  the 
Germans  drew  the  distinction,  that  the  lands  which  a  man  received  from  his 
ancestors  he  should  leave  to  his  heirs,  whereas  the  lands  which  his  own  ef- 
forts had  brought  him  should  be  subject  to  his  disposition  by  will.  Another 
very  common  mode  of  discrimination  is,  that  while  a  definite  proportion  of 
one's  estate  is  disposable  by  will,  the  rest  must  be  allowed  to  remain  to  some 
certain  person  or  persons.  Both  Syrian  and  Roman  law  embodied  such  a  re- 
gulation. At  the  time  when  testamentary  dispositions  were  becoming  com- 
mon throughout  Europe,  they  were  seldom  permitted  to  interfere  with  the 
right  of  widows  and  children  to  share  in  inheritances  according  to  definite 
proportions.  Maine,  Ancient  Law,  p.  224.  Pervading  the  older  customary 
law  of  France,  the  same  principle  has  survived  in  modern  French  laws  pro- 
viding how  much  of  his  property  a  man  may  dispose  of  by  Avill,  if  he  leave 
one  child;  and  how  much,  if  he  leave  two,  or  three,  or  more.  Richardson, 
The  Corn  and  Cattle  Producing  Districts  of  France,  pp.  28.  29.  Made  inap- 
plicable to  lands,  by  their  ceasing  at  the  Xorman  Conquest  to  be  devisal>le, 
it  also  survived  in  the  old  English  law  which  permitted  a  man  to  bequeath 
one-third  of  his  movables  and  one-third  only,  from  his  wife  and  children. 
Though  in  our  law  it  does  not  prevent  the  disinheriting  of  children,  yet 
it  continues  to  secure  rights  of  succession  to  the  surviving  husband  or  wife. 

These  limitations  on  alienation  by  will  are  paralleled  by  those  which  at 
the  same  time  control  alienation  inter  vivos.  The  buying  and  selling  of  lands 
seem  foreign  to  the  practices  of  people  of  con.siderabie  general  advancement, 
such  as  the  native  inhabitants  of  Nicaraugua  and  Yucatan.  Bancroft.  Na- 
tive Races  of  the  Pacific  States,  Vol.  II.  p.  652.  It  was  altogether  prohibited 
among  the  primitive  Sclavonians.  Maine,  Ancient  Law,  p.  280.  In  some  of 
the  states  of  Greece,  says  Aristotle,  "no  one  was  allowed  to  sell  his  original 
lot  of  land."  In  Sparta,  where  such  a  prohibition  obtained,  it  was,  more- 
over, considered  disgraceful  to  alienate  any  lands  whatever.  Laveleye, 
Primitive  Property,  pp.  154,  158.     At  Rome  the  hercdium,  like  the  lot  as- 
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signed  to  the  Spartans,  was  regarded  as  inalienable:  to  sell  it  was,  even  to 
the  last  days  of  the  Republic,  reprobated  as  a  discreditable  act.  Id.  164. 
Laws  and  prejudices  such  as  these  seem  to  indicate  original  inalienability. 

Modified  inalienability  is  much  more  abundantly  exemplified.  One. 
phase  was  met  with  in  New  Zealand,  where  land  could  not  be  disposed  of 
without  obtaining  the  consent  of  the  original  owner,  or  to  the  extent  of  de- 
feating the  claims  of  the  unborn.  Though  the  whole  tribe  had  assented  to 
the  sale,  an  infant  subsequently  born  within  that  tribe  would  have  had  an 
interest  in  the  laud  as  if  it  had  remained  unsold.  This  difficulty  neces- 
sitated resort  to  the  device  of  buying  land  from  the  natives  for  a  tribal 
annuity  in  which  each  child  at  birth  acquires  an  interest.  Thomson,  New 
Zealand,  I.  267;  George,  Progress  and  Poverty,,  p,  305,  n.  Certain  peoples 
of  Mexico  were  subject  to  the  following  regulations:  "  No  one  had  the  right 
to  sell  his  land  in  perpetuity;  the  law  forbade  its  transfer  out  of  a  family 
either  by  marriage  or  otherwise,  and  if  a  proprietor  was  compelled  by  the 
force  of  necessity  to  dispose  of  his  real  estate,  it  returned  after  the  lapse  of 
some  years  to  his  son  or  his  nearest  relative,  who  paid  to  the  holder  the  con- 
sideration for  which  it  had  been  pledged  or  its  equivalent."  Bancroft,  Na- 
tive Races  of  the  Pacific  States,  Vol.  II.  p.  228.  The  restoration  of  aliened 
lands  to  the  alienors,  or  to  their  kinsmen,  was  elaborately  provided  for  by 
Mosaic  law.  It  was  directed  that  land  should  not  be  sold  forever,  but  sub- 
ject to  the  right  of  resumption,  which  should  modify  the  price.  Redemp- 
tion by  the  seller  or  his  kinsmen  was  authorized;  and  the  provision  was 
made,  that  on  the  year  of  jubilee,  which  was  to  occur  next  after  the  lapse  of 
seven  times  seven  years,  every  man  should  be  returned  unto  his  possession. 
Leviticus,  Chap.  xxv.  M.  Laveleye  has  collected  a  number  of  instances 
which  seem  to  point  to  pre-emption  as  a  right  belonging  to  the  relatives  of 
one  who  is  about  to  sell  his  land.  "  The  retraxit,  or  right  of  claiming  la.id, 
in  case  of  sale  to  a  stranger,  recognized  in  the  inheritance  of  the  village  is," 
he  does  not  hesitate  to  say,  "found  everywhere," — that  is.  in  Illyria  and 
Italy,  under  the  emperors;  in  primitive  times,  among  the  German  tribes;  in 
France,  until  a  very  recent  period;  and  at  the  present  time  in  Switzerland, 
North  and  South  Sclavonia,  most  Musselman  countries,  Algeria,  India,  and 
Java.  Primitive  Property,  p.  1.52.  A  Chinese  deed  recites  that  the  estate 
has  been  in  the  first  instance  offered  to  each  of  the  alienor's  family  or  clan, 
with  whose  consent  the  sale  is  made;  and  proceeds  to  declare  that  therefore 
an  uprising  on  their  part  to  reclaim  the  estate  need  not  be  apprehended  by 
the  alienee.  Gray,  China,  ii.  p.  110.  Persons  without  whose  consent  land 
could  not  be  irrecoverably  assigned  by  a  Welsh  tribesman  were  his  fiither, 
brothers,  cousins,  first  and  second,  and  the  lord.  Hearn,  The  Aryan  House- 
hold, p.  75.  Primarily  a  like  rule  was  in  force  in  the  Irish  tribe,  and  in  the 
Teutonic,  Sclavonic,  and  Hindoo  village;  but  latterly  exceptions  were  made 
in  case  of  extraordinary  necessity,  property  independently  acquired,  and 
reasonable  diminution  of  the  inheritance.  Id.;  Maine,  Early  History  of  In- 
stitutions, 108 — 110.  With  respect  to  selling,  as  with  resj)ect  to  willing,  we 
find  the  distinction  drawn  between  lands  inherited  and  lands  otherwise  ac- 
quired: the  latter  first  become  subject  to  free  disposal  by  sale.  This  is  con- 
spicuous in  the  practices  of  our  kinsmen,  the  Hindoos,  and  our  ancestors,  tlio 
Germans.  While  alienation  was  becoming  customary  among  the  latter,  it 
was  restricted  by  the  inability  of  a  proprietor  to  defeat  his  childrens'  expec- 
tation of  succeeding  to  the  inheritance  unless  they  had  done  him  some 
grievous  wrong.  In  early  Anglo-Saxon  law  there  was  this  farther  complica- 
tion, that  lands  were  sometimes  accjuired  by  charter  to  be  held  and  trans- 
mitted as  ancestral  lands.  "If  a  man  have  boc-land,  and  his  kin  left  it  to 
him,  then  w^  declare,"  says  the  well-known  provision  of  Alfred's  laws, 
''that  ho  must  not  sell  it  out  of  his  kindred,  if  there  be  writing  or  witness 
that  the  man  forbade  who  first  acquired  it,  and  those  who  granted  it  tohin>. 
that  he  might  not."  In  the  many  dispositions  of  this  kind,  and  especially 
in  those  which  contain  limitations  to  ])articular  heirs,  we  recognize,  in  the 
Anglo-Saxon  period,  the  Ixigiuniug  of  estates  tail.     Anglo-Saxon  I.aw,  p.  71. 
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These  conventionally-constituted  ancestral  estates  have  struggled  harder 
and  longer  than  estates  in  fee-simple  to  divest  themselves  of  family  claims 
in  restraint  of  alienation.  Estates  of  tlie  latter  kind,  however,  whether  in- 
herited or  purchased,  are  still  restrained  by  such  claims  in  so  far  as  they  are 
effected  by  rights  to  c;>urtesy  and  dower. 

At  this  point  a  change  of  controlling  influences  must  be  noticed.  As  aliena- 
tion frees  itself  from  restriction  by  the  claims  of  kinsmen,  it  becomes  sub- 
ject to  restriction  by  the  claim3  of  political  superiors.  When  the  conquest 
of  England  was  at  an  end;  when  upon  the  basis  of  native  society  an  imported 
governmental  system  had  been  reared:  when  Norman  jurists  began  to  inter- 
pret Saxon  customs  in  terms  of  Norman  law, — a  great  change  was  accom- 
plished, the  proprietary  development  of  centuries  was  partially  undone.  In 
comparison  with  the  granting  of  boc-lands,  feudal  investure  was  an  ineffi- 
cient means  of  conferring  ownership.  It  left  in  the  feoffor  certain  dominant 
rights  respecting  the  fee.  According  to  original  theory,  moreover,  it  gave 
to  the  feoffee  no  right  of  transmission  to  his  heir,  disposition  by  will,  or 
alienation  inter  vivos.  Black.  Com.  Bk.  II.,  pp.  ijo,  56.  Becoming  restricted 
thus  by  political  necessities,  alienation  began  again  to  extricate  itself. 

This  it  has  d(me  by  a  course  of  progression,  of  which  be  it  said,  that  con- 
fusion in  the  presentation  has  commonly  obscured  the  regularity  of  occur- 
rence. The  order  in  which  earlier  impediments  to  alienation  were  removed 
is  that  in  Avhich  were  removed  the  impediments  imposed  by  the  feudal  struct- 
ure of  society.  By  attending  to  this  order,  we  may  comprehend  the  succes- 
sion in  which  the  most  important  modes  of  transmitting  estates  became  es- 
tablished. 

A  uniform  prerequesite  to  its  alienation  is  that  land  should  attain  to  the 
status  of  property;  and,  on  the  introduction  of  feudalism,  this  is  what  a  large 
proportion  of  territory,  in  the  hands  of  its  immediate  occupants,  was  obliged 
to  begin  anew.  Vassels  were  invested  with  feuds,  not  to  own^  but  to  liold 
precariously  at  the  will  of  their  lords,  or  until  breach  of  the  feudal  bond,  or 
for  one  or  more  years,  or  for  life.  There  seems,  however,  to  have  occurred  a 
general  progression,  from  precarious  holdings  and  shorter  terms,  to  those 
which  were  better  ascertained  and  more  enduring.  Thus  vassalage  yielded 
to  advancement  towards  proprietorship. 

Uniformly  it  happens,  that  as  occupancy  gains  in  security  and  permanence, 
land  becomes  inheritable  to  the  partial  or  entire  exclusion  of  its  alienability. 
In  the  character  of  feuds  it  did  not  otherwise.  Though  the  feudal  relation 
was  severed  by  the  feudatory's  death,  yet  his  heir  was  often  admitted  to  the 
succession.  As  a  special  concession,  too,  estates  were  sometimes,  at  their 
creation,  made  inheritable.  Through  the  increasing  generality  of  these  prac- 
tices, the  right  of  hereditary  succession  became  generally  established.  At  first, 
the  word  "  heirs,"  when  used  in  feoffment,  did  not  include  collaterals  ;  but 
by  the  time  of  Hen.  II.  it  had  been  extended  to  these.  As  is  usual,  however, 
inheritability  proved  to  be  inconsistent  with  alienability.  The  lord  could 
not,  by  admitting  a  stranger,  exclude  the  heir.  On  the  other  hand,  the  lord's 
disposition  could  not  be  thwarted  by  the  tenant's  diverting  the  succession 
from  the  line  to  which  he  belonged,  the  line  which  the  lord  had  chosen;  nor 
even  with  the  lord's  consent,  could  the  tenant  by  gift  or  sale,  wholly  defeat 
the  expectation  of  his  issue.  Still  less  had  he  the  power  to  will  it  to  a 
stranger. 

We  have  next  to  notice  how  practices  of  alienation  break  through  the 
restraints  imposed  by  inheritability.  In  respect  to  the  execution  of  his 
designs,  a  living  man  has  more  authority  than  a  dead  one;  which  partially 
explains  the  general  truth  that  alienation  inter  vivos  is  practiced  long  be- 
fore alienation  by  will  comes  into  use.  Of  this  truth  the  history  of  feudalism 
furnishes  illustration.  Indeed  it  may  be  doubted  whether  feudalism  ever 
approached  very  nearly  to  the  suppressloji  of  alienation  inter  livos.  Sub- 
infigudation  was  a  species  of  such  disp-^sition  born  of  feudalism  itself,  and 
consistent  with  inheritability,  since  it  left  in  the  disposer,  to  transmit  to  his 
heir,  a  right  to  rents  or  services,  to  be  from  time  to  time  rendered,  and  a  con- 
30   VOL.    IV.    KENT.  465 


*44:1  OF  REAL  PROPERTY.  [Part  VI. 

stant  possibility  of  reversion.  As,  in  feudal  times,  there  was  ever  some  al- 
lowable mode  of  alienation,  so  were  there  ever  some  lands  held  to  be  pecu- 
liarly alienable.  In  domesday  book  appears,  that,  at  its  compilation,  cer- 
tain lands  were  distinguished  by  their  alienability.  From  that  time  until 
after  the  reign  of  Henry  II.,  lands  that  were  most  fieely  disposable  were  those 
which  were  least  subject  to  family  claims.  This  appears  in  the  progress  of 
alienation  during  that  period.  The  relaxations  of  inalienability  noticeable  in 
the  reigns  of  Hen.  I.  and  Hen.  II.,  relative  to  purchased  lands,  left  even  these 
in  a  measure  subject  to  the  claims  of  heirs.  Such  lands  being  given  to  one 
and  his  heirs  generally,  the  whole  might  have  been  aliened  to  the  exclusion 
of  his  collaterals;  and' a  part  of  the  estate  might  have  been  given  with  his 
daughter  (in  frank-marriage),  or  to  religious  uses  (in  frankalmoign),  to  the 
exclusion  of  his  lineal  heirs.  But  he  could  not  otherwise  or  wholly  defeat 
their  expectation:  ancient  custom  still  forbade.  Not  until  after  the  reign  of 
Hen.  II.  did  the  prohibitions  on  alienations  become  wholly  feudal.  Never 
did  they  become  absolutely  restrictive.  The  provision  of  Magna  Charta  on 
this  point  gave  legal  recognition  to  existing  practices  of  alienation,  by  only 
partially  restraining  them.  It  was  that  "No  freeman  from  henceforth  shall 
give  or  sell  any  more  of  his  land,  but  so  that,  of  the  residue  of  the  lands,  thelord 
of  the  fee  may  have  the  service  due  him  which  belongeth  to  the  fee."  Ed.  of 
1217,  c.  XXXIX.  It  is  remarked  of  the  period  next  succeeding  the  Magna 
Charta,  that  restraints  in  the  interest  of  relatives  had  passed  away,  while  re- 
straints in  the  interest  of  feudal  lords  were  disappearing.  Though  the  lord 
had.  given  lands  to  the  tenant  and  his  heirs,  or  the  heirs  of  his  body,  yet  the 
bare  existence  of  such  an  heir  enabled  the  tenant  to  alien  as  against  his  heirs, 
and  as  against  the  lord.  This  probably  resulted  from  a  rule  of  construction 
which  presumed  every  grant  to  have  been  made  according  to  the  form  then 
very  prevalent — that  is,  to  the  tenant  and  his  heirs,  or  to  whomsoever  he 
might  wish  to  give  or  assign  the  land.  With  respect  to  estates  tail,  the  prac 
tice  of  alienation  upon  birth  of  the  issue  described  in  the  donation  was 
stopped,  and  for  about  two  centuries  suppressed,  by  the  Statute  De  Bonis. 
With  respect  to  estates  in  fee  simple,  the  Statute  of  Quia  emptores  did  quite 
diiferently.  It  abolished  subinfeudation, — the  creature  of  feudalism  which 
had  become  prejudicial  to  its  interests, — and  sanctioned  the  more  complete 
alienation  by  the  newer  mode  of  assignment.  "From  henceforth,"  declared 
the  statute,  "it  shall  be  lawful  to  every  freeman  to  sell  of  his  own  pleasure 
his  lands  and  tenements  or  part  of  them,  so  that  the  feoffee  shall  hold  the 
same  lands  or  tenements  of  the  chief  lord  of  the  same  fee,  by  such  service 
and  custom  as  his  feoffor  held  before."  Thus  the  necessities  of  feudalism 
gave  an  early  sanction  to  the  complete  alienation  by  act  inter  vivos  of  estates 
in  fee  simple. 

Conformably  to  the  general  order  of  progression,  alienation  by  will  was,  in 
consequence  of  the  Norman  conquest,  suppressed  until  long  after  the  statute 
last  mentioned  had  recognized  the  legality  of  alienation  between  the  living. 
Subsequently,  the  prohibition  ot  wills  of  land  was  evaded  by  the  device  of  con- 
veying to  intermediate  parties,  to  such  uses  as  the  person  conveying  should  by 
will  appoint,  and  then  appointing  by  will  the  uses  so  created.  In  the  twenty- 
seventh  year  of  Henry  VIII.  this  practice  was  interrupted  by  the  operation 
of  the  Statute  of  Uses;  but  by  a  statute  passed  five  years  thereafter,  called 
the  Statute  of  Wills,  devises  were  authorized  of  all  socage  lands  and  of  two- 
thirds  of  those  held  by  any  one  in  chivalry.  The  statute  of  12  Car.  II.,  by 
retlucing  military  to  socage  tenures,  made  all  estates  in  fee  simple  devisable. 
Having  reference  to  such  estates,  we  may  therefore  say,  that  not  until  nearly 
fonr  centuries  after  the  sancticming  of  alienation  inter  vivos,  did  alienation  by 
will  become  fully  established. 

There  is  another  kind  of  alienation  which  is  established  still  more  tardily; 
namely,  that  which  is  designated  as  involuntary.  It  has  had  wide  ])reva- 
lence  as  an  incident  of  ccmquest;  but  in  its  legal  forms  it  usually  pre-sup- 
poses  voluntary  alienation,  and  ap])ears  as  a  modification  of  or  complement 
to  this.     Not  at  once  does  it  present  itself  as  a  just  or  feasible  means  of  re- 
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material  to  the  purposes  of  social  life,  as  soon  as  property  is 
rendered  secure  and  valuable,  in  the  progress  of  nations  from  a 
state  of  turbulence  and  rudeness,  to  order  and  refinement.  The 
power  of  alienation  is  a  necessary  consequence  of  ownership,  and 
it  is  founded  on  natural  right  (a).^"  It  is  stated,  by  very  respec- 
table authorities,  in  the  time  of  the  Anglo-Saxons,  lands  were 
alienable  either  by  deed  or  by  will.  When  conveyed  by  charter 
or  deed,  they  were  distinguished  by  the  name  of  boc  or  bookland^ 
and  the  other  kind  of  land,  called  folcland,  was  held  and  con- 
veyed without  writing  (6).  But  this  notion  of  the 
*  free  disposition  of  the  land  among  the  Saxons,  must  be  [  *  442] 
understood  in  a  very  qualified  sense;  and  the  jus  dis- 
ponendi,  even  at  that  day,  was  subject,  as  it  is  and  ought  to  be, 
in  every  country,  and  in  every  stage  of  society,  to  the  restraints 

(a)  InM.  2,  1,  40.  Grotius,  de  Jure  Belli  et  Pacis,  lib.  2,  c.  6,  n.  1.  It  may 
be  here  observed,  in  entering  upon  this  important  title,  that  it  is  a  settled 
rule  of  law,  that  not  only  the  capacity  of  persons  to  convey  or  devise  real 
estate,  and  the  right  to  inherit,  but,  also,  the  forms  and  solemnities  requisite 
to  pass  the  title,  must  be  in  conformity  with  the  local  law  of  the  country  in 
which  the  land  is  situated.  Vide,  supra,  vol.  ii.  67,  429,  and  infra,  vol.  iv. 
513.  See,  als:).  Coffin  v.  Coffin,  2  P.  Wm.  293.  Robinson  v.  Bland,  2  Burr, 
1079.  Abbott,  Ch.  J.,  in  Doe  v.  Vardill,  5  Barnw.  &  Cress.  438.  Bundas  r. 
Dundas,  2  Dow  d-  Clarice,  349.  Scott  v.  Alnutt,  2  iMd.  409.  Cutler  v.  Davenport, 

1  Pick,  86.  United  States  v.  Crosby,  7  Cranch.  115.  Kerri;.  Moon,  9  Wltea- 
ton,  5.  M'Cormick  v.  Sullivant,  10  ibid.  192,  202.  Mr.  Justice  Story,  in  his 
Commentaries  on  the  Conflict  of  Laws,  p.  364 — 390.  has  examined  at  length  the 
various  and  contradictory  opinions,  and  idle  discussions  and  difficulties  of 
the  foreign  jurists,  on  the  subject  of  the  capacity  and  incapacity  of  persons 
to  convey  real  property  situated  in  a  country  in  which  the  owner  had  not 
his  domicile.  His  conclusions  on  the  subject  are  just  and  accurate,  and  as  to 
the  general  principle  stated  in  this.note.  he  has  sustained  it  by  a  reference 
to  the  soundest  authorities,  both  foreign  and  domestic. 

(b)  Wright  on  Tenures,  154,  note.  Reeve^s  Hist,  of  the  English  Law.  vol. 
i.  5,  10,  li.     Spelman  on  Feuds,  c.  5.     jibid.  on  Deeds  and  Charters,  b.  7,  c.  1, 

2  Blacks.  Com.  375. 


dress.  The  earlier  law  is  that  a  debtor's  person  may  be  seized  and  subjected 
to  slavery  or  imprisonment,  but  his  lands  may  not  be  taken  to  satisfy  the 
debt.  Others  besides  himself,  his  kinsmen  and  his  lord  perhaps,  are  inter- 
ested in  these;  and  to  subject  these  to  execution  would  require  formal  pro- 
ceeding difficult  to  devise.  Claims  to  be  .satisfied  are  so  multifarious,  inter- 
ests to  be  reached  are  so  varied  and  sometimes  so  refined,  and  the  legal  ma- 
chinery required  is  consequently  so  intricate  and  nicely  adjusted,  that  in- 
voluntary alienation  ever  advances  little  by  little.  To  some  extent  furthered 
by  writ  of  elegit,  and  by  statutes  Merchant  and  Staple,  at  about  the  time 
when  alienation  by  voluntary  sale  was  fully  authorized  by  law,  it  made 
headway  slowly.  It  has  progressed  most  Avithin  a  very  recent  period;  and 
its  improvement  is  a  matter  of  present  concern  and  future  accomplishment. 
^*  Generally  the  title  to,  and  the  disposition  of  lands  are  subject  exclusively 
to  the  laws  of  the  country  where  it  lies.  United  States  r.  Crosby,  7  Cranch, 
115;  Nims  r.  Palmer,  6  Cil.  8.  Darby  r.  Mayer,  10  Wheat.  465.  And  see, 
Carson  v.  Phelps,  40  Md.  73;  Morgan  v.  Graham,  35  Iowa,  217. 
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and  modifications  suggested  by  convenience,  and  dictated  by  civil 
institutions  (a).  It  was  reserved,  however,  to  the  feudal  policy, 
to  impose  restraints  upon  the  enjoyment  and  circulation  of  landed 
property,  to  an  extent  then  unprecedented  in  the  annals  of  Europe. 
There  were  checks  (though  they  were  comparatively  inconsider- 
able) in  favour  of  the  heir,  upon  the  alienation  of  land,  among 
the  Jews  (6),  Greeks,  and  Romans.  The  feudal  restrictions  were 
vastly  heavier,  and  founded  on  different  policy.  They  arose 
partly  in  favour  of  the  heir  of  the  tenant;  for  the  law  of  feuds 
would  not  allow  the  vassal  to  alien  the  paternal  feud,  even  with 
the  consent  of  the  lord,  without  the  consent  of  the  heirs  of  the 
paternal  line  (c).  But  the  restraint  arose  principally  from  favour 
to  the  lord  of  the  fee.  He  was  considered  as  having  a  strong  in- 
terest in  the  abilities  and  fidelity  of  his  vassal;  and  it  was  deemed 
to  be  a  great  hardship,  and  repugnant  to  the  entire  genius  of  the 
feudal  system,  to  allow  the  land  which  the  chieftain  has  given  to 
one  family,  to  pass,  without  his  consent,  into  the  possession  of 
another,  and  to  be  transferred,  perhaps  to  an  enemy,  or  at  least 
to  a  person  not  well  qualified  to  perform  the  feudal  engagements. 
The  restrictions  were  perfectly  in  accordance  with  the  doctrine 
of  feuds,  and  proper  and  expedient  in  reference  to  that  system, 

and  to  that  system  only.  The  whole  feudal  establish- 
[  *443]  ment  proved  itself  eventually  to  be  *  inconsistent  with 

a  civilized  and  pacific  state  of  society;  and  wherever 
freedom,  commerce,  and  the  arts,  penetrated  and  shed  their 
benign  influence,  the  feudal  fabric  was  gradually  undermined, 
and  all  its  proud  and  stately  columns  were  successively  prostrated 
in  the  dust. 

The  history  of  the  gradual  decline  of  the  feudal  restraints  in 
England;  upon  alienation,  from  the  reign  of  Henry  I.,  when  the 
earliest  innovations  were  made  upon  them,  down  to  the  final  re- 
covery of  the  full  and  free  exercise  of  the  right  of  disposition, 

{a)  The  alienatipn  ofhocland  was  prohibited  hy  a  law  of  Alfred,  if  it  de- 
Bcended  from  one's  ancestors,  and  the  ancestor  had  imposed  tljat  condition. 
L.  L.  Alfred,  c.  37.  LombartVs  Arch.  31.  Sir  Henry  Spelman  says,  that 
hocland  was  hereditary,  and  could  not  be  conveyed  from  the  heir  witliont 
his  consent,  though  that  restriction  was  finally  removed;  nor  could  it  be  de- 
vised by  will.  It  was  ihe  Jolcland  that  was  alienable  and  devisable,  and  was 
in  the  nature  of  allodial  property.  Spclinan^s  Glossary,  voce  Bockland  and 
Folcland.     The  former  was  held  by  writing. 

(6)  See  supra,  p.  377,  378,  and  the  notes  ibid. 

(c)  2  Feud.  lib.  2,  tit.  39. 
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forms  aa  interesting  view  of  the  progress  of  society.  Some 
notice  of  this  subject  was  taken  in  a  former  volume  (a);  and 
though  the  feudal  restrictions  upon  alienations  never  followed 
the  emigration  of  our  ancestors  across  the  Atlantic,  we  may  well 
pause  a  moment  upon  this  ancient  learning.  Our  sympathies  are 
naturally  excited,  in  a  review  of  the  subtle  contrivances,  the  re- 
solute struggles,  the  undiverted  perseverance,  and  final  and  com- 
plete success,  which  accompanied  the  efforts  of  the  English  nation, 
in  the  early  periods  of  their  history,  to  break  down  the  stern 
policy  of  feudal  despotism,  and  to  regain  the  use  and  control  of 
their  own  property,  as  being  one  of  the  inherent  rights  of  man- 
kind. 

The  first  step  taken  in  mitigation  of  the  rigours  of  thfe  law 
of  feuds,  and  in  favour  of  voluntary  alienations,  was  the  coun- 
tenance given  to  the  practice  of  subinfeudations.  They  were 
calculated  to  elude  the  restraint  upon  alienation,  and  consisted 
in  carving  out  portions  of  the  fief  to  be  held  of  the  vassal  by  the 
same  tenure  with  which  he  held  of  the  chief  lord  of  the  fee.  The 
alienation  prohibited  by  the  feudal  law,  all  over  Europe,  was  the 
substitution  of  a  new  feudatory  in  the  place  of  the  old  one;  but 
subinfeudation  was  a  feoffment  by  the  tenant  to  hold  of  himself. 
The  purchaser  became  his  vassal,  and  the  vendor  still  continued 
liable  to  the  chief  lord  for  all  the  feudal  obligations.  Subinfeuda- 
tions were  encouraged  by  the  subordinate  feudatories, 
because  they  contributed  to  their  own  *  power  and  indepen-  [  *  444  ] 
dence;  but  they  were  found  to  be  injurious  to  the  fruits 
of  tenure,  such  as  reliefs,  marriage,  and  wardships,  belonging  to 
the  paramount  lords.  Alienation  first  became  prevalent  in  cities 
and  boroughs,  where  the  title  to  lands  and  houses  was  chiefly 
allodial,  and  where  the  genius  of  commerce  dictated  and  impelled 
a  more  free  and  liberal  circulation  of  property.  The  crusades 
had  an  indirect,  but  powerful  influence  upon  alienation  of  land; 
as  those  who  engaged  in  that  wild  and  romantic  enterprise, 
ceased  to  place  any  value  upon  the  inheritances  which  they  were 
obliged  to  leave  behind  them.  A  law  of  Henry  I.  relaxed  the  re- 
straint as  to  purchased  lands,  while  it  retained  it  as  to  those 
which  were  ancestral  (b).  In  the  time  of  Glanville  (c),  consider- 
able relaxations  as  to  the  disposition  of  real  property  acquired  by 

(rt)  Vol.  iii.  lee.  53. 

(6)  Lombard's  Arch.  203.  (c)  Lib.  7,  c.  1. 
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purchase,  were  tolerated.  Conditional  fees  had  been  introduced 
by  the  policy  of  individuals,  to  impose  further  restraints  upon 
alienation;  but  the  tendency  of  public  opinion  in  its  favour,  in- 
duced the  courts  of  justice,  vrhich  had  partaken  of  the  same 
spirit,  to  give  to  conditional  fees  a  construction  inconsistent  with 
their  original  intention.  This  led  the  feudal  aristocracy  to  pro- 
cure from  parliament  the  statute  de  donis,  of  13  Edw.  I.,  which 
was  intended  to  check  the  judicial  construction,  that  had,  in  a  great 
degree,  -discharged  the  conditional  fee  from  the  limitation  im- 
posed by  the  grant.  Under  that  statute,  fees  conditional  were 
changed  into  estates  tail;  and  the  contrivance  which  was  after- 
wards resorted  to,  and  adopted  by  the  courts,  to  elude  the  entail- 
ment, and  defeat  the  policy  of  the  statute,  by  means  of  the  fiction 
of  a  common  recovery,  has  been  already  alluded  to  in  a  former 
part  of  the  present  volume. 

The  statute  of  .Quia  Emptores,  18  Edw.  I.,  finally  and  per- 
manently established  the  free  right  of  alienation  by  the  sub- 
vassal,  without  the  lord's  consent;  but  it  broke  down  subin- 
feudations, which  had  already  been  checked  by  magna 
[  *445  ]  *  charta;  and  it  declared,  that  the  grantee  should  not 
hold  the  land  of  his  immediate  feofi'or,  but  of  the  chief 
lord  of  the  fee,  of  whom  the  grantor  himself  held  it.  The  im- 
portance of  that  provision  to  the  feudal  lord,  was  the  cause  of 
its  being  enacted  ad  instantium  magnatum  regni,  as  the  statute 
itself  admits.  The  power  of  involuntary  alienation,  by  rendering 
the  land  answerable  by  attachment  for  debt,  was  created  by  the 
statute  of  Westm.  2,  13  Edw.  I.,  c.  18,  which  granted  the  elegit ; 
and  by  the  statutes  merchant  or  staple,  of  13  Edw.  I.,  and  27 
Edw.  III.  which  gave  the  extent.  These  provisions  were  called 
for  by  the  growing  commercial  spirit  of  the  nation.  To  these 
we  may  add  the  statute  of  1  Edw.  III.,  taking  away  the  forfeiture 
on  alienation  by  the  king's  tenants  in  capite,  and  substituting  a 
reasonable  fine  in  its  place;  (and  which  Lord  Coke  says  (a),  was 
only  an  exposition  of  magna  charta;)  and  this  gives  us  a  con- 
densed view  of  the  progress  of  the  common  law  right  of  aliena- 
tion from  a  state  of  servitude  to  freedom  (6). 

(a)  2  Inst.  66. 

(6)  These  successive  periods  in  the  prepress  of  the  law  of  alienation,  may 
be  found  distinctly  and  fully  stated  in  dotaclied  parts  ofRecrc^s  Ilistorii  of 
the  Kuffliifh  Law;  ])ut  a  more  entire  and  better  view  of  the  history  of  the  Kn^r- 
li.":ili  law  of  ali(aiation,  is  to  1x3  seen  in  Sullimn^s  Jlistorical   Treatise  on  the 
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*  II.   Of  the  purchase  of  pretended  titles.  [  *446  ] 

Every  citizea  of  the  United  States  is  capable  of  taking 
and  holding  lands  by  descent,  devise,  or  purchase;  and  every  per- 
son capable  of  holding  lands,  except  idiots,  persons  of  unsound 
mind,  and  infants,  and  seised  of,  or  entitled  to  any  estate  or  in- 
terest in  land,  may  alien  the  same  at  his  pleasure,  under  the  re- 
gulations prescribed  by  law.^  This  is  the  principle  declared  in  the 
New  York  Revised  Statutes  (a),  and  I  presume  it  is  the  general 
doctrine  throughout  the  United  States.  In  no  other  part  of  the 
civilized  world  is  land  made  such  an  article  of  commerce,  and  of 
such  incessant  circulation;  though  it  is  said,  that,  in  England, 
houses  and  lands  have  now  become  common  means  of  investment 
and  circulate  from  owner  to  owner  with  unusual  and  startling 
rapidity.  There  is  one  check  to  the  power  of  alienation  of  a  right 
or  interest  in  land,  taken  from  the  statute  of  32  Hen.  VIII.,  c.  9, 
against  selling  pretended  titles;  and  a  pretended  title,  within 
the  purview  of  the  common  law,  is  where  one  person  lays  claim 
to  land,  of  which  another  is  in  possession,  holding  adversely  to 
the  claim  (b).  Every  grant  of  land,  except  as  a  release,  is  void 
as  an  act  of  maintenance,  if,  at  the  time,  the  lands  are  in  the  ac- 
tual possession  of  another  person,  claiming  under  a  title  adverse 
to  that  of  the  grantor  (c).  This  principle  has  always  been  re- 
ceived as  settled  law  in  New  York,  and  it  has  been  incorporated 
into  the  Revised  Statutes   (d).     But,  even  in  such   a  case,  the 

Feudal  Law^  sec.  15,  16,  and  in  Dal ri/mpJe's  Essay  on  Feudal  Properft/,  c.  3.  Tlie 
latter  unites  with  it  a  history  of  the  recovery  of  the  right  of  alienation  in 
Scotland.  The  subject  is  also  sketched  by  Sir  William  Blackstone,  in  his 
Commentaries,  (vol.  ii.  287 — 290,)  with  his  usual  felicity  of  execution;  and  it 
is  lightly  touched  in  Millar\<i  Historical  View  of  the  English  Goi^ernmenl,  Jt 
work  of  great  sagacity  and  justness  of  reflection,  but  destitute  of  true  pre- 
cision and  accuracy  in  detail.  Thus,  on  the  very  point  before  us,  he  only 
says,  in  relation  to  the  Anglo-Saxon  times,  that  "no  person  was  understood 
to  have  a  right  of  squandering  his  fortune  to  the  prejudice  of  his  nearest  re- 
lations." This  is  loose  in  the  extreme;  and  yet  for  this  passage  he  refers  to 
a  law  of  Alfred,  which  gives  us  the  exact,  and  a  far  different  regulation, 
and  which  law  was  mentioned  in  a  preceding  note,  p.  442,  u.  b. 

(a)  Vol.  i.  719,  sec.  8,  9,  10. 

(/>)  Montague,  Ch.  J.,  in  Partridge  v.  Strange,  1  Plotvd.  Rep,  88,  a. 

(c)  Litt.  sec.  347. 

{d)  Vol.  i.  739,  sec.  147,  148.  To  constitute  n  possession  adverse,  so  far  as 
to  bar  a  recovery,  or  to  avoid  a  deed  subsequently  executed  by  the  true 

^  A  deed  made  by  a  person  who  is  insane  and  wlio  for  that  cause  has  been 
placed  under  guardianship  will  be  void.  Rannells  v.  Garner,  80  Mo.  474; 
Pearl  v.  McDowell,  3  .1.  J.  March,  658.  But  the  deed  of  an  insane  person, 
not  under  guardianship,  passes  a  seisin,  and  is  only  voidable  and  not  void. 
Howe  V.  Howe,  99  Macs.  98;  Eaton  v.  Eaton,  37  N.  J.  L.  108;  Copewrath  v. 
Kienby,  83  Ind.  18;  Arnold  v.  Iron  Works,  1  Gray,  434. 
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claimant  is  alluwed,  by  the  statute  to  execute  a  valid  mortgage  of 
the  lands,  which  has  preference,  from  the  time  of  recording  it, 
over  subsequent  judgments  and  mortgages,  and  binds  the  lands, 

from  the  time  of  recovering  possession  (a). 
[  *447]  *  The  ancient  policy,  which  prohibited  the  sale  of  pre- 
tended titles,  and  held  the  conveyance  to  a  third  person 
of  lands  held  adversely  at  the  time  to  be  an  act  of  maintenance, 
was  founded  upon  a  state  of  society  which  does  not  exist  in  this 
country.  A  right  of  entry  was  not  assignable  at  common  law, 
because,  said  Lord  Coke  (6),  "under  colour  thereof  pretended 
titles  might  be  granted  to  great  men,  whereby  right  might  be 
trodden  down,  and  the  weak  oppressed."  The  repeated  statutes 
which  were  passed,  in  the  reigns  of  Edw.  I.,  and  Edw.  III., 
against  champerty  and  maintenance,  arose  from  the  embarrass- 
ments which  attended  the  administration  of  justice  in  those  tur- 
bulent times,  from  the  dangerous  influence  and  oppression  of 
men  in  power  (c).  The  statute  of  32  Hen.  VIII.  imposed  a  for- 
feiture upon  the  seller  of  the  whole  value  of  the  lands  sold,  and 
the  same  penalty  upon  the  buyer  also,  if  he  purchased  knowingly. 
This  severe  statute  was  re-enacted  literally  in  New  York,  in  1788; 
and  in  Virginia,  in  1780;  but  the  penal  provisions  are  altered  by 
the  New  York  Revised  Statutes  (d),  which  have  abolished  the 

owner,  the  party  setting  up  the  adverse  possession  must,  in  making  his 
entry  upon  the  hind,  have  acted  bona  fide.  Livingston  v.  Peru  Iron  Com- 
pany, 9  Wendell,  511. 

(a)  The  sherift's  sale  on  execution  of  lands  of  the  defendant  held  adversely 
is  valid,  for  judicial  or  official  sales  are  not  within  the  policy  of  the  cham- 
perty law;  but  the  purchaser  under  the  execution  cannot  sell  while  the  lands 
are  so  held,  for  it  would  be  an  act  of  champerty.  Frizzle  v.  Veach,  1  Dana's 
Ken.  Rep.  216.     Violett  v.  Violett,  2  ibid.  325. 

(6)  Co.  JAtt.  214,  a  So,  a  contract  by  an  attorney,  to  carry  on  a  suit,  on 
the  principle  of  no  piircliose  no  p((y,  or  i'or  pat't  of  the  thinrf  sued  for,  has  been 
held  not  to  be  valid  in  law.  Livingston  v.  Cornell,  2  Martinis  Louis.  Rep. 
281. 

(c)  Champerty  is  a  bargain  between  the  plaintiff  or  defendant  and  a  third 
person,  to  divide  the  land  or  matter  in  dispute  between  them  if  they  prevail, 
and  the  champertor  to  carry  on  the  suit  at  his  own  expense.  Maintenanee'm 
•A  kindred  oflfence,  and  is  an  ofTicious  intermeddli?ig  in  a  suit  that  does  not 
belong  to  one,  by  assisting  either  party  to  prosecute  or  defend  it.  4  Blacks. 
Com.  134.  20  Johnson^s  Rep.  392.  Those  statutes  are  founded  U})on  a  prin- 
ciple common  to  the  laws  of  all  well  governed  countries,  that  no  encourage- 
ment should  be  given  to  litigation,  by  the  introduction  of  parties  to  enforce 
those  rights  which  others  are  not  disposed  to  eti force. 

{d)  Vol.  ii.  691,  sec.  6.  7.  In  Ohio,  knowingly  selling  and  conveying  land 
without  having  any  legal  or  e'|uital)l«t  title,  founded  on  a  written  contract, 
devise,  descent,  or  deed,  with  intent  to  defraud  the  ])iirchaser.  is  a  fnuul.  and 
the  party  doing  it  is  liable  to  imprisonment  in  the  penitentiary  at  hard  labour. 
SOttutes  of  Ohio,  1831,  p.  142. 
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forfeiture,  and  made  it  a  misdemeanor  for  any  person  to  buy  or 
sell,  or  make  or  take  a  promise  or  covenant  to  convey,  unless  the 
grantor,  or  those  by  whom  he  claims,  shall  have  been  in  posses- 
sion of  the  land,  or  of  the  reversion  or  remainder  thereof,  or  of 
the  rents  and  profits,  for  the  space  of  a  year  preceding.  The  pro- 
vision does  not  apply  to  a  mortgage  of  the  lands,  nor  to  a  re- 
lease of  the  same  to  the  person  in  lawful  possession  (a).  It  seems 
to  be  unnecessarily  harsh;  but  it  is  to  be  observed,  that  it  was  a 
principle  conformable  to  the  whole  genius  and  policy  of  the  com- 
mon law,  that  the  grantor,  in  a  conveyance  of  land,  (unless  in  the 
case  of  a  mere  release  to  the  party  in  possession,)  should 
have  in  him,  at  the  time,  a  *  right  of  possession.  A  [*448] 
feoffment  was  void  without  livery  of  seisin;  and  with- 
out possession  a  man  could  not  make  livery  of  seisin  (6).  This 
principle  is  not  peculiar  to  the  English  law;  it  was  a  fundamental 
doctrine  of  the  law  of  feuds  on  the  continent  of  Europe.  No  feud 
could  be  created  or  transferred  without  investiture,  or  putting  the 
tenant  into  possession;  and  delivery  of  possession  is  still  requisite, 
in  Holland  and  Germany,  to  the  transfer  of  real  property  (c).  It 
seems  to  be  the  general  sense  and  usage  of  mankind,  that  the 
transfer  of  real  property  should  not  be  valid,  unless  the  grantor 
hath  the  capacity,  as  well  as  the  intention,  to  deliver  possession. 
Sir  William  Blackstone  says  (d),  that  it  prevails  in  the  codes  of 
"all  well  governed  nations;"  for  possession  is  an  essential  part 
of  title  and  dominion  over  property.  As  the  conveyance  in  such 
a  case  is  a  mere  nullity,  and  has  no  operation,  the  title  continues 
in  the  grantor,  so  as  to  enable  him  to  maintain  an  ejectment  upon 
it;  and  the  void  deed  cannot  be  set  up  by  a  third  person  to  the 
prejudice  of  his  title  (e).  But  as  between  the  parties  to  the  deed, 
it  might  operate  by  way  of  estoppel,  and  bar  the  grantor.  This 
is  the  language  of  the  old  authorities,  even  as  to  a  deed  founded 
on  champerty  or  maintenance  (g). 

(a)  It  has  been  held  in  Kentucky,  that  though  a  person  enters  on  land 
tortiously,  and  while  in  possession  obtains  a  release  of  the  outstanding  title, 
it  is  not  an  offence  against  the  champerty  act,  if  there  was  no  collusion  with 
the  grantee.     Adams  v.  Buford,  6  Dana,  406. 

(6)  Perkins,  sec.  220. 

(c)  Feudum  sine  inrestiiurn  nuUo  modo  constitui  potest;  investitura  proprie 
dicitur  possessio.  Feudorum,  lib.  1 ,  tit.  25,  lib.  2,  tit.  2.  Voet.  Com.  ad  Pand. 
lib.  41,  tit.  1,  sec.  38.  {d)  Com.  vol.  ii.  311. 

(e)  Williams  v.  Jackson.  5  Johns.  Rep.  489.  Wolcott  v.  Knight,  6  Mass. 
Rep.  418.     r.rinley  v.  Whiting,  5  Piek.  Rep.  348 

{g)  Bro.  tit.  Feoffments,  pi.  19.     Fitzherbert,  J.,  in  27  Hen.  VIII.,  fo.  23, 
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The  doctrine,  that  h  conveyance  by  a  party  out  of  possession, 
and  with  an  adverse  possession  against  him,  is  void,  prevails 
equally  in  Connecticut,  Massachusetts,  Vermont,  Maryland,  Vir- 
ginia, North  Carolina,  Tennessee,  Kentucky,  Indiana,  and 
[*449  ]  *  probably  in  most  of  the  other  states  (a).^  There  are 
some  states,  such  as  New  Hampshire,  Pennsylvania,  Il- 
linois, Missouri,  and  Louisiana,  in  which  the  doctrine  does  not 
exist;  and  a  conveyance  by  a  disseisee  would  seem  to  be  good, 
and  pass  to  the  third  person  all  his  right  of  possession,  and  of 
property,  whatever  it  might  be  (b).* 

b.  24,  a.  Co.  Litt.  369.  Beaumond,  J.,  in  Cro.  E.  445.  Hawk.  b.  1,  c.  86, 
sec.  3.     Jackson  v.  Demont,  9  Johns.  Rep.  55.     S.  P.  9  Wendell,  516. 

(a)  In  Connecticut,  by  the  colony  act  of  1727,  the  seller  forfeits  half  the 
value  of  the  land;  and  by  the  Bevised  Statutes  of  1821,  and  of  1838,  the  for- 
feiture is  continued,  and  applies  as  well  to  the  buyer  as  to  the  seller.  In 
Kentucky,  by  the  champerty  act  of  1824,  every  conveyance  or  contract  for 
the  sale  of  land  held  adversely,  unless  in  consummation  of  a  previous  bona 
fide  lawful  sale,  is  void,  and  the  pre-existing  title  of  the  vendor  is  not  impaired. 
Wash  V.  M'Brayer,  1  Dana^s  Rep.  566.  Kedman  v.  Sanders,  2  ibid.  68.  Card- 
well  V.  Spring,  7  ibid.  36.  In  Massachusetts,  the  pen:ilty  in  the  statute  of 
32  Hen.  VIII.,  has  never  been  adopted,  though  the  principle  of  the  common 
law  is  assumed,  that  such  a  conveyance  is  void.  5  Pick.  Rep.  348.  In  In- 
diana, such  a  conveyance  is  held  void  at  common  law.  Fite  v.  Doe,  1  Black- 
ford's Rep.  127.  Vide  supra,  p.  438,  as  to  sales  of  litigious  rights  in  Louis- 
iana. Revised  Laws  of  I llinois,  1833,  p.  130.  Revised  Statutes  of  Missouri,  1835. 

{b)  Haddrick  v.  Wilmarth,  5  N.  H.  Rep.  181.  Whittemore  v.  Bean,  6  ibid. 
50.  Stoever  v.  Whitman,  6  Binney^s  Rep.  420.  Cressen  v.  Miller,  2  Watts, 
272.  The  act  of  Tennessee,  of  1805,  allowed  the  person  having  right  or  title, 
to  convey  lands  held  adversely  at  the  time,  but  the  act  of  1821,  c.  66,  re- 
enacted  the  champerty  statute  of  32  Hen.  VIII.,  so  far  as  to  declare  all  such 
conveyances  void.  Whiteside  v.  Martin,  7  Yerqer,  384.  It  was  held,  in 
Kentucky,  in  M'Connell  v.  Brown,  5  Hon.  478.  S'.  C.  4  J.  J.  Marsh.  112,  that 
the  lands  of  a  defendant  were  not  liable  to  execution,  under  the  act  of  1798, 
whilst  in  adverse  possession  of  another.  Then  came  the  act  of  1828,  nnd 
afterwards  the  case  of  Frizzle  v.  Veach,  1  Dana'' s  Ken.  Rep.  211,  in  which  it 
was  held,  that,  under  the  last  act,  the  lands  of  the  defendant,  though  in  the 
adverse  possession  of  another,  were  subject  to  levy  and  sale  on  execution,  and 
that  the  champerty  doctrine,  and  champerty  act  of  1824',  did  not  apply.  The 
Kentucky  act  of  1824,  against  maintenance  and  champerty,  (and  the  latter 
is  held  to  be  the  most  odious  species  of  maintenance,  and  void  at  common 
law,)  declared  that  all  contracts  to  undertake  to  carry  on  any  suit,  or  to  re- 
cover any  right  or  title  to  land  held  adversely,  in  consideration  of  having 
part  or  profit  out  of  the  thing  in  contest,  was  unlawful,  and  the  parties  thereto 
forfeited  all  claim  and  right  to  the  land,  so  far  as  to  protect  the  occupant. 
Smith  V.  Paxton,  4  Dana^s  Ken.  Re]).  393,  394.     Tlie  statute  against  buving 

3 See,  Danar.  Wingate,  12  N.  H.  291;  Galbrath  r.  Zook,  8  Blackf  366; 
Burdick  v.  Burdick,  14  K.  I.  574;  Tenn.  Code,  1884,  sec.  2446;  }i.  I.  Pub. 
Strat.  1882,  c.  173,  sec.  2;  Foxcraft  v.  Barnes.  29  Me.  128;  K.  IJ.  v.  Mellett, 
92  Ind.  535;  Bernstein  v.  Humes,  60  Ala.  582;  Granger  v.  Swart,  1  Woolw. 
C.  C.  91. 

*  Fetrowu.  Merrivether,  53  Ills.  279;  Miss.  Code,  1880,  sec.  1187;  Kansas, 
Comp.  L.  ,1879,  c.  22,  sec.  6;  Maine,  Kev.  Stat.  1883,  c.  73,  sec.  1;  Vermont, 
Stat.  1884,  c.  146;  Crane  v.  Keeder,  21  Mich.  82;  Payas  v.  Wilkins,  12  Kich. 
420. 
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It  is  the  settled  doctrine  in  England,  and  in  New  York,  and 
probably  in  most  of  the  other  states,  that  the  purchase  of  land, 
pending  a  suit  coDcerning  it,  is  champerty;  and  the  purchase  is 
void,  if  made  with  a  knowledge  of  the  suit,  and  not  in  consum- 
mation of  a  previous  bargain  (a),  The  statutes  of  Westm.  1,  c. 
25,  Westm.  2,  c.  49,  and  particularly  the  statute  of  28  Edw.  I., 
c.  11,  established  that  doctrine,  which  became  incorporated  into 
the  common  law.  The  substance  of  those  statutes  was  made  part 
of  the  statute  law  of  New  York  in  1788;  and,  by  the  New  York 

and  selling  pretended  titles,  does  not  prohibit  the  sale  and  purchase  of 
equitable  titles.  It  means  legal,  and  not  equitable  titles.  Lord  Eldon,  in 
Wood  V.  Griffith,  1  Swaiist.  Rep.  55,  56.  Allen  v.  Smith,  1  Leigli's  Virg. 
Rep.  231. 

(a)  M.  8  Edw.  lY .  13,  6.  50  Ass.  pi.  2.  Fifz,  tit.  Champerty,  pi.  15. 
Mowse  V.  Weaver,  Moore,  655.  Hmvk.  P.  C.  b.  1,  c.  84.  tit.  Champerty.  2 
Co.  Innt.  563,  564.  Jackson  v.  Ketchum,  8  Johns.  Rep.  479.  Lovisiana  Code, 
art.  2428.  In  Sims  v.  Cross,  10  Yerger,  460,  it  was  held,  that  the  champerty 
act  of  that  state  (and  the  same  rule  of  construction  applies  to  the  same  stat- 
ute provision  elsewhere)  did  not  apply  to  a  conveyance  in  fulfilment  of  a  bona 
fide  contract  made  prior  to  any  adverse  possession.  Mr.  Dane  says,  there  is 
no  statute  on  the  subject  in  Massachusetts,  but  that  champerty  is  an  offence 
in  that  state  at  common  law.  Dane^s  Ahr.  vol.  vi.  741,  sec.  41.  Purchasing 
an  interest  in  the  thing  in  dispute,  with  the  object  of  maintaining  and 
taking  part  in  the  litigation,  is  still  champerty,  and  an  offence.  Tindall, 
Ch.  J.,  in  Stanley  v.  Jones,  7  Bingham,  369.  Persons  having  any  legal  or 
equitable  interest  in  the  matter  in  dispute,  or  standing  in  the  relationship 
of  father  and  son,  ancestor  and  heir  apparent,  husband  and  wife,  and 
brothers,  are  exceptions  to  the  law  of  maintenance,  and  may  maintain  each 
other's  suits.  So,  persons  having  a  common  interest  in  the  same  thing  by 
the  same  title,  may  unite  for  their  common  defence  of  it,  and  agree  to  pay 
ratably  the  costs  of  suit.  The  ancient  English  statutes  under  Edw.  I.,  reached 
attorneys  as  well  as  others.  They  reached  equally  officers  and  individuals; 
nulle  ministre  le  rot,  ne  mil  autre,  were  permitted  to  take  upon  him  any  busi- 
ness in  suit  in  any  court,  for  to  have  part  of  the  thing  in  plea  or  demand. 
Every  agreement  relating  thereto  was  declared  void.  The  statutes  in  Tennes- 
see of  1821,  c.  66,  is  to  the  same  effect.  Weedon  v.  Wallace,  1  Meigs,  286. 
Lord  Loughborough,  considered  the  offence  of  maintenance  as  malum  in  se 
and  all  agreements  tainted  with  it,  even  as  between  attorney  and  client,  are 
void  in  equity  as  well  as  at  common  law.  Kenney  v.  Browne,  3  Ridgw.  P. 
C.  462.  Wallis  v.  Duke  of  Portland,  3  Vesey,  494.  Powell  v.  Knowler,  2 
Alk.  224.  Stevens  v.  Bagwell,  15  Vesey,  139.  Wood  v.  Downes,  18  ilnd.  120. 
Arden  v.  Patterson,  5  Johiis  Ch.  Rep.  48,  49.  1  Greenleaf,  292.  Key  v.  Vathier, 
1  Hammond'' s  Ohio  Rep.  132.  The  courts  of  equity,  upon  general  principles 
of  policy,  will  not  permit  an  attorney  to  accept  any  thing  from  his  client, 
pending  the  suit,  except  his  demand.  There  would  be  no  bounds,  said  Lord 
Thurlow,  (Welles  v.  Middleton,  1  Cox,  125,)  to  the  crushing  influence  of  his 
power,  if  it  was  not  so.  Newman  v.  Paine,  3  Vesey,  203.  Rose  v.  Mynett, 
7  Yerger,  30  S.  P.  But  it  is  not  maintenance  for  a  person  to  assign  his  in- 
terest in  a  debt,  pending  a  suit  for  its  recovery;  but  if  it  be  purchased  to 
answer  a  private  end,  it  is  maintenance;  as  wliere  a  party  agrees  to  give 
a  stranger  the  benefit  of  a  suit,  on  condition  that  he  prosecute  it.  2  Roll.  Ahr. 
113.  irarrington  v.  Long,  2  Mylne  <£•  Keene,  590.  If  the  purchaser  gives  an  in- 
demnity against  all  costs  that  have  or  may  be  incurred  by  the  seller,  in  the 
prosecution  of  the  suit,  that  act  amounts  to  maintenance.     Ibid. 
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Revised  Statutes  (a),  to  take  a  conveyance  of  land,  or  of  any  in- 
terest therein,  from  a  person  not  in  possession,  while  the  land  is 
the  subject  of  controversy  by  suit,  and  with  knowledge  of  the  suit, 

and  that  the  grantor  was  not  in  possession,  is  declared  to 
[  *  450  ]  be  a  misdemeanor.     The  same  principle  that  *  would 

render  the  purchase  of  a  pretended  title  void,  would  ap- 
ply, with  much  greater  force,  to  a  purchase  while  the  title  to  the 
land  was  in  actual  litigation  (b).^ 

III.   Of  the  due  execution  of  a  deed. 

A  deed,  duly  executed,  must  be  written  on  paper  or  parchment? 
and  signed,  sealed,  delivered,  and  recorded. 

(1.)    The  deed  must  be  in  writing,  and  signed  and  sealed. 

The  law  requires  more  form  and  solemnity  in  the  conveyance 
of  land,  than  in  that  of  chattels.  This  arises  from  the  greater 
dignity  of  tbe  freehold  in  the  eye  of  the  ancient  law,  and  from 
the  light  and  transitory  nature  of  personal  property,  which  enters 
much  more  deeply  into  commerce,  and  requires  the  utmost  facility 
in  its  incessant  circulation.  In  the  early  periods  of  English  his- 
tory, the  conveyance  of  land  was  usually  without  writing,  but  it 
was  accompanied  with  overt  acts,  equivalent,  in  point  of  formality 
and  certainty,  to  deeds.  As  knowledge  increased,  conveyance  by 
writing  became  more  prevalent;  and,  finally,  by  the  statute  of 
frauds  and  perjuries,  of  29  Charles  II.  ch.  3,  sec.  1,  2,  all  estates 
and  interests  in  lands,  (except  leases  not  exceeding  three  years,) 
created,  granted,  or  assigned,  by  livery  and  seisin  only,  or  by 
parol,  and  not  in  writing,  and  signed  by  the  party,  were  declared 
to  have  no  greater  force  or  effect  than  estates  at  will  only.     And 

(rt)  Vol.  ii.  G91,  sec.  5. 

\h)  The  statute  law  of  New  York  is  understood  to  confine  unlawful 
maintenance  to  the  two  cases  of  buying  and  selling  pretended  titles  to  land, 
and  falsely  moving  and  maintaining  suits.  Mott  v.  Small,  20  II  cndcll,  212. 
And  hy  reason  of  an  alteration  of  the  old  statute  of  chami)erty,  by  the  Neio 
York  Revised  StatutcH,  \\A  ii.  691,  sec.  5,  the  taking  of  a  conveyance  I'rom  a 
party  in  possession  of  land,  the  subject  of  controversy  by  suit  in  court,  is 
no  longer  forbidden.     Webb  v.  Bindon,  21  Wendell,  98. 

*  A  suit  in  chancery  followed  by  a  decree,  is  const'-uctive  notice  to  every 
one  who  acquires  from  a  defendanie  lite  an  interest  in  the  subject  matter  of 
the  litigation.  This  is  called  the  doctrine  of //s  pendrnn,  and  in  this  country 
is  founded  on  Chancellor  Kent's  opinion.  Murray  r.  Ballon,  1  .Johns.  Ch. 
500  (lrtl5).  The  doctrine  has  been  gonorally  adopted  throughout  the  I'uited 
States,  both  in  courts  of  law  and  in  tho.^e  of  equity,  llurlburtr.  Butenop, 
27  Cal.  50;  Snively  w.  Ilitechew,  9  P.  F.Smith.  49;  Edwards  r  Banksmith, 
:{5  Ga.  213.  Parsons  v.  Hoyt,  24  Iowa,  154;  Haven  v.  Adams,  8  Allen,  303: 
Scrarlett  v.  Gorham,  28  Ills.  319. 
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by  the  4th  section,  no  person  could  be  charged  upon  any  "  contract 
or  sale  of  lands,  or  any  interest  in  or  concerning  the  same,"  un- 
less the  agreement,  or  some  memorandum  or  note  thereof,  was  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  lawfully  authorized.  This  statute  provision 
has  been  either  expressly  ado[)ted,  or  assumed  as  law,  through- 
out the  United  States  (a).^  In  New  York,  it  has  been  enacted,  in 
every  successive  revision  of  the  statutes;  and  in  the  last  revision 
it  is  made  to  apply,  not  only  to  every  estate  and  interest  in  lands, 
but  to  every  trust  or  power  concerning  the  same;  and  the  excep- 
tion as  to  leases  is  confined  to  leases  for  a  term  not  exceeding  one 
year.  But  the  provision  does  not  apply  to  trusts  by  implication, 
or  operation  of  law  (b).  Nor  is  a  parol  promise  to  pay  for  the 
improvements  made  upon  land  within  the  statute  of  frauds. 
They  are  not  an  interest  in  land,  but  only  another  name 
*  for  work  and  labour  bestowed  upon  it  (c).  There  is  [  *  451  ] 
some  difficulty  in  deducing,  with  precision,  from  the 
conflict  of  cases,  the  true  test  of  what  is,  and  what  is  not  "  a  con- 
tract or  sale  of  lands,  or  any  interest  in  or  concerning  them," 
within  the  true  construction  of  the  4th  section  of  the  statute  of 
frauds.  Mr.  Justice  Littledale,  in  Evans  v.  Roberts  (d),  was  of 
opinion  that  the  annual  produce  of  land  which  was  proceeding  to 
a  state  of  maturity,  and  which  when  taken  at  maturity  would  be 

(rt)  The  Civil  Code  of  Louisiana,  art.  24L'),  -without  adopting  in  terms  the 
provision  in  the  statute  of  frauds,  declares  generally,  that  all  verbal  sales  of 
immovable  property,  or  slaves,  shall  be  void.  The  Tennessee  statute  omits 
the  words  in  the  English  statute  of  frauds,  or  any  interest  in  or  concerning 
fhem. 

(ft)  Neic  York  Revised  Statutes,  vol.  ii.  L34,  sec.  6,  7,  8.  -  Ibid.  137,  sec.  2. 
The  words  of  the  New  York  Eerised  Sfatvfes,  are,  that  "no  estate  or  interest 
in  lands  other  than  leases  for  a  term  not  exceeding  one  year,  nor  any  trust 
or  power,  over  or  concerning  lands,  or  in  any  manner  relating  thereto,  shall 
liereafter  be  created,  granted,  assigned,  surrendered,  or  declared,  unless  l)v 
u(;t  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed 
by  the  party,  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  assent,  thereunto  authorized  by  writing."'  So, 
again,  "^every  contract  for  the  sale  of  any  lands,  or  any  interest  in  lands, 
shall  be  void,  unless  the  contract,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration,  be  in  writing,  and  subscribed  by  whom  the  sale 
is  to  be  made,  or  by  his  agent  lawfully  authorized." 

(c)  Frear  v.  Hardenbergh,  5  Johns.  Rep.  272.  Lower  v.  Winters,  7  Cowen''?. 
Rep.  263. 

{d)  5  Barnx€.  &  Cress.  829. 

^  The  English  statute  of  frauds  has  been  followed,  more  or  less  exactly  by 
the  statutes  of  the  several  United  States,  all  of  which  require  an  instrument 
in  writing  in  order  to  order  the  conveyance  of  lands  of  any  instrument 
therein. 
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severed  from  the  ground,  and  would  become  movable  goods,  was 
not  an  interest  in  land  within  that  section  of  the  statute,  and  that 
the  statute  seemed  to  mean  land  taken  as  mere  land,  and  not  the  an- 
nual growing  productions.  Mr.  Justice  Spencer,  in  Frear  v.  Har- 
denberg  (a),  seems  to  have  adopted  the  same  principle  of  construc- 
tion, (though  what  he  said  was  many  years  prior  to  the  other  case,) 
for  he  observed  that  the  statute  had  in  view  some  interest  to  be 
acquired  in  the  land  itself  by  the  contract,  and  not  such  as  was 
collateral,  and  by  which  no  kind  of  interest  was  to  be  gained  in 
the  land  (6). 

Part  performance  of  an  agreement  by  parol,  and  without  writ- 
ing, to  sell  land,  will,  in  certain  cases,  in  the  judgment  of  a  court 
of  equity,  take  the  agreement  out  of  the  operation  of  the  statute 
of  frauds,  and  authorize  the  court  to  decree  a  specific  perform- 
ance of  the  contract.  Such  a  resort  to  equity  is  addressed  to 
the  sound  judicial  discretion  of  the  court;  and  its  extraordinary 
jurisdiction  in  this  case  is  not  to  be  exercised  when  the  com- 
plainant has  so  conducted  as  to  destroy  his  claim  to  such  an  in- 
terference.    The  court  will  always  have  an  eye  to  the  substantial 

(a)  5  Johns.  Rep.  276. 

(6)  The  English  cases  have  made  very  refined  distinctions  on  the  suhject, 
and  such  as  are  difficult  to  be  reconciled.  The  sale  of  a  quantity  of  timber 
or  wood,  growing,  and  to  be  cut  and  delivered,  has  been  held  not  to  be  within 
the  4th  section  of  the  statute.  1  Lord  Raym.  182,  anon.  Smith  v.  Surman, 
9  Barnw.  &  Cress.  561;  but  on  this  point,  the  case  of  Teal  v.  Awty,  2  Brod. 
&  Bing.  99,  is  otherwise.  The  sale  of  a  crop  of  grass  growing,  has  been  held 
not  to  be  a  chattel,  but  within  the  4th  section  of  the  statute.  Crosby  v. 
Wadsworth,  6  EasfsRep.  602.  Bayley,  J.,  in  Evans  i\  Roberts,  5  Barmc.  & 
Cress.  829.  A  sale  of  potatoes  in  the  ground,  and  matured,  is  not  within 
the  4th  section.  Warwick  v.  Bruce,  2  3faule  &  Seho.  205.  Parker  r.  Strane- 
land,  11  EasVs  Rep.  362.  Evans  v.  Roberts,  5  Barmv.  &  Cress.  829.  But  a 
sale  of  hops  and  of  turnips  growing,  is  held  to  be  within  the  statute. 
Waddington  v.  Bristow,  2  Bos.  &  Pull.  452.  Emmerson  v.  Heelis,  2  Taun- 
ton, 38.  Though  if  the  contract  was  for  turnips,  ihereaftcr  to  be  raised,  the 
case  was  not  within  the  4th  section  of  the  statute,  though  as  a  chattel  it  was 
within  the  17th  section.  It  does  not  appear  to  be  of  much  moment  whether 
the  doubtful  cases  come  within  the  4th  section,  as  being  an  interest  concern- 
ing land,  for  if  the  subject  contracted  for  be  a  chattel  interest,  and  be  often 
pounds  and  upwards  in  value,  the  contract  falls  within  the  17th  section, 
and  must  be  in  writing.  The  rule  to  be  drawn  from  the  cases  would  seem 
to  be,  that  if  the  subject  matter  of  the  contract,  was  not  to  be  severed  and 
delivered  by  the  vendor  as  a  chattel,  but  was  a  right  in  the  soil  to  grow  and 
bring  the  same  to  maturity,  and  a  right  of  entry  to  cut  and  take  it  as  part 
of  the  contract,  the  case  falls  within  the  4th  section  of  the  statute  of  frauds. 
But  when  the  agreement  was  for  the  trees,  grass,  or  crop,  when  severed  from 
the  soil,  and  which  was  growing  at  the  time;  or  if  the  contract  was  for  the 
annual  produce  of  cultivation  and  labour,  or  for  emblements  at  maturity, 
and  to  be  taken  by  entry,  the  case  falls  within  the  17th  section  of  the  stat- 
ute. This  is  the  distinction  taken  by  Mr.  Rand,  the  learned  editor  of  Long 
on  Sales,  p.  80. 
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justice  of  the  case*  The  agreement  to  be  enforced  must  be  clearly 
proved,  as  charged  in  the  bill,  and  the  acts  of  part  performance 
must  unequivocally  appear  to  relate  to  the  identical  contract  set  up. 
The  ground  of  this  interference  of  chancery  is  fraud,  in  resist- 
ing the  completion  of  an  agreement  partly  performed,  and  which 
part  performance  would  work  a  fraud  upon  the  party  unless  the 
agreement  was  carried  into  complete  execution  (a).'  What  facts 
will  amount  to  a  part  performance  sufficient  to  justify  the  inter- 
ference of  chancery,  depends  upon  circumstances.  Generally  it 
may  be  observed,  that  delivery  of  possession  is  part  perform- 
ance (b).^  So,  the  making  of  beneficial  improvements  on  the 
land  may  be  taken  for  part  performance  [c).  It  was  formerly 
held  (d),  that  payment  was  part  performance,  but  the  more 
modern  doctrine  now  is,  that  payment  of  part  of  the  purchase 
money  is  not  a  part  performance  that  will  take  the  case  out  of 
the  statute,  for  the  money  may  be  repaid  (e).^ 

{a)  Phillips  V.  Thompson,  1  Johns.  Ch.  Rep.  131.  St.  John  v.  Benedict,  6 
ihid.  111.  P'rame  v.  Dawson,  14  Vesey.,  386.  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
41.  Lindsay  v.  Lynch,  2  ibid.  8.  King  v.  Bardeau,  6  Johns.  Ch.  Rep.  38. 
Lord  Ormond  v.  Anderson,  2  BaR.  &  B.  369.  King  v.  Hamilton,  4  Peters' 
U.  S.  Rep.  311.  Seymour  v.  Delancy,  6  Johns.  Ch.  Rep.  222.  Benedict  v. 
Lynch,  1  ibid.  370.  Parkhurst  v.  Van  Cortland t,  1  ibid.  273.  S.  C.  in  error,  14 
Johns.  Rep.  15, 

(6)  Lacon  v.  Mertyns,  3  Aik.  1.  Lord  Manners,  in  Kine  v.  Balfe,  2  Ball  &  B. 
348.  Wilber  v.  Paine,  1  Hammond's  Ohio  Rep.  251.  Earl  of  Aylesford's  case. 
Sir.  783.  Murphet  v.  Jones,  1  Swanston,  181.  Pike  v.  Williams,  2  Vern.  455. 
Billington  v.  Walsh,  1  Binney,  131.  Gregory  v.  Mitchell,  18  Vesey,  328. 
Hart  V.  Hart,  3  Dessaus.  S.  C.  Rep.  592. 

(c)  Lord  Rosslyn,  in  Wills  v.  Stradling,  3  Vesey.  378.  Parkhnrst  v.  Van 
Cortlandt,  1  Johns.  Ch.  Rep.  274.  Gregory  v.  Michell,  18  Vesey,  328.  Mor- 
phett  V.  Jones,  1  Swanston,  172.     Wack  v.  Sorber,  2   Wharton,  387. 

(d)  Lacon  v.  Mertyns,  3  Atk.  4. 

(e)  Clynan  v.  Cook,  1  Sch.  &Lef.  40,  41,  129.  3  Vesey,  379,  380.  Story's 
Com.  on  Eq.  Jurisprudence,  vol.  ii.  64.  Sites  v.  Keller,  6  Ohio  Rep.  483.  But 
see  Townsend  v.  Houston,  1  Harrington'' s  Del.  Rep.  532,  in  which  it  was  held 
that  payment  of  a  substantial  part  of  the  purchase  money,  was,  in  chancery, 
A  sufficient  phrt  performance.  In  the  State  of  Maine,  the  supreme  court  de- 
clared, that  it  had  iK)wer  to  decree  the  specific  performance  of  a  contract,  in 
writing,  to  convey  land;  but  not  when  it  was  a  parol  contract,  even  though 

^  The  difficulty  in  most  cases  has  been  to  say  what  will  take  a  case  out  of 
the  statute;  in  other  words,  what  must  be  the  predicament  of  the  parties 
which  would  justify  a  court  in  saying  that  it  would  be  inequitable  to  suffer 
the  bar  of  the  statute  to  be  set  up.  Milliken  v.  Dravo,  17  P.  F.  Smith,  230; 
Dunn  V.  Stevens,  94  Ind.  181;  Freeman  v.  Freeman,  43  N.  Y.  34;  West  v. 
Bundy,  78  Mo.  407;  Deniston  v.  Hoogland,  67  111.  265. 

s  Palmer  v.  Richardson,  3  Strob.  Eq.  16;  Hart  v.  Hart,  3  Dess.  592;  Green 
V.  Richards,  8  C.  E.  Green,  32;  Brock  v.  Cook,  3  Porter,  464. 

^  Jones  V.  Newhall,  115  Mass.  244;  Glass  v.  Hulbert,  102  Mass.  21;  Kidder 
V.  Barr,  35  N.  H.  235;  Mather  v.  Scoles,  35  Ind.  5;  Townsend  v.  Fenton,  30 
Minn.  528;  Peckham  v.  Balch.  49  Mich.  179;  Neal  v.  Gregory,  19  Fla.  356; 
Forrest  v.  Flores,  64  Cal.  24;  Weise's  Appeal,  22  P.  F.  Smith,  351. 
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The  common  law  went  further  than  this  provision  in  the  statute 
of  frauds.  It  is  deemed  essential,  in  the  English  law,  to  the  con- 
veyance of  land,  that  it  should  be  by  writing seaZed  and  delivered; 
and,  though  a  corporation  can  do  almost  any  business  of  a  com- 
mercial nature  by  a  resolution  without  seal,  yet  the  conveyance 
of  land  is  not  one  of  the  excepted  cases,  and  they  cannot  convey, 
or  mortgage,  but  under  their  corporate  seal  (a).  Deeds  were 
originally  called  charters;  and  from  the  time  of  the  Norman  con- 
quest, the  charter  was  authenticated,  by  affixing  to  it  a  seal  of 
wax,  and  it  derived  its  validity  from  the  seal.  The  statute  law 
in  South  Carolina  requires  the  conveyance  of  all  freehold  estates 
in  land  to  be  by  writing,  signed,  sealed,  and  delivered,  or,  in 
other  words,  to  be  conveyed  by  deed.  The  statute  law  in  Vir- 
ginia (b)  and  Kentucky,  requires  the  same  thing  as  to  all  estates 
or  interests  in  laud  exceeding  a  term  of  five  years;  and  the  stat- 
ute law  in  Rhode  Island,  as  to  estates  exceeding  a  term  for  one 
year.  There  are  probably  similar  statute  provisions  in  other 
states;  and  where  there  are  not,  the  general  rule  of  the  common 

the  contract  should  be  confessed  by  the  answer.  Sterns  v.  Hubbard,  8  Green' 
leaf,  320.  It  is  now  the  settled  English  law  that  to  a  bill  for  a  specific  per" 
forraance  of  a  parol  contract  to  convey  land,  if  the  answer  insists  vpon  ihe 
Hiatute  of  frauds  in  bar,  and  there  be  no  acts  of  part  performance  to  take  tlie 
case  out  of  the  statute,  the  courts  of  equity  allow  it  to  be  a  bar,  not  only 
when  the  existence  of  the  contract  is  denied,  but  when  it  is  confessed  by  the" 
answer.  Eyre,  Baron,  in  Eyre  v.  Ivison,  and  Stewart  v.  Careless,  cited  in  2 
Bro.  563,  564.  Walters  v.  Morgan,  2  Cox,  369.  I^rd  Rosslyn.  in  Rondeau 
V.  Wyatt,  2  H.  Blacks.  68.  Lord  Eldon,  in  Cooth  v.  Jackson,'6  Vesey,  37,  and 
Rowe  V.  Teed,  15  ibid.  375.  Sir  Win.  Grant,  in  Blagden  v.  Bradbear,  12 
Vesey,  All.  Story^s  Com.  on  Equity  Jurisprudence,  vol.  ii.  59.  In  Pennsyl- 
vania, where  there  are  no  courts  of  chancery  distinct  from  the  courts  of  law, 
the  Commissioners  appointed  to  revise  ihe  Civil  Code,  in  their  Report,  in  .January, 
1835,  provided,  that  the  action  of  covenant  brought  for  a  breach  of  covenant 
to  sell  in  fee,  for  life,  or  for  a  terra  of  years,  any  real  estate,  should  have  the 
effect  of  a  bill  in  chancery  for  the  specific  performance  of  the  contract,  under 
the  provisions  in  the  act,  and  which  are  new  and  anomalous.  The  remedy 
was  also  to  be  applied  to  contracts  in  writing  for  the  sale  of  lands,  though  not 
under  seal,  but  tiiere  was  no  provision  for  the  case  of  a  part  performance  oi 
a  parol  contract  to  sell  land.  In  Henderson  v.  Hays,  2  ]l  atts^  Pcnn.  Rrp.  148, 
it  was  adjudged,  as  they  had  no  court  of  chancery  in  that  state,  that  the 
vendee  could  enforce  in  ejectment  the  specific  performance  of  an  agreement 
for  the  sale  and  purchase  of  lands,  whenever  a  court  of  chancery  would  sus- 
tain a  bill  for  that  purpose;  and  that  the  exercise  of  the  power  depended 
upon  the  equity  and  justice  of  all  the  circumstances  which  surround  the 
case;  and  that  cases  miglit  occur  wliere  the  agreement  was  valid,  and  the 
price  adequate,  and  no  blame  attached  to  vendee,  and  yet  a  specific  perform- 
ance would  not  be  decreed,  as  for  instance,  when  the  vendor  wns  of  intem- 
})erate  hal)its,  and  the  land  more  advantageous  to  him  than  the  purehase 
money. 

(a)  London  Waterworks  v.  Bailey,  4  Bingham's  Rep.  283. 

{b)  Revised  Code  of  Virginia,  vol.  i.  218,  Act  of  1792. 
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law,  that  the  conveyance  of  land  must  be  "by  deed,  is  adopted  and 
followed,  with  the  exception  of  Louisiana,  where  sales  of  land  are 
made  by  writing  only,  and  must  be  registered  in  the  office  of  a 
notary  (a).  It  had  been  adjudged  in  New  York,  in  1814  (6), 
that  a  conveyance  of  a  freehold  estate  must  be  by  deed,  or  a 
writing  under  seal;  and  the  decision  was  founded  upon  the  doc- 
trine of  the  English  common  law.  The  Revised  Stat- 
utes (c)  have  adopted  this  rule,  by  declaring,  *  that  [*  452] 
every  grant  in  fee,  or  of  a  freehold  estate,  must  be  sub- 
scribed and  sealed  by  the  grantor,  or  his  lawful  agent,  and  either 
duly  acknowledged  previous  to  its  delivery,  or  be  attested  by  at 
least  one  witness  (d).  Nor  will  the  mere  cancelling  of  the  deed, 
under  which  one  holds  title  to  real  estate,  devest  the  title  from 
the  grantee,  and  revest  it  in  the  grantor  (e).  The  case  of  a  sat- 
isfied mortgage  deed  rests  on  different  grounds,  as  we  have  had 
occasion  already  to  consider  (/)."^ 

A  deed  is  an  instrument  in  writing,  upon  paper  or  parchment, 
between  parties  able  to  contract,  and  duly  sealed  and  deliv- 
ered (g).     As  a  seal  is  requisite  to  a  deed,  the  definition  and  the 

(a)  Civil  Code  of  Louisiana,  art.  2415,  2417.  In  Connecticut  the  statute 
declares,  that  all  grants,  bargains,  and  mortgages  of  land,  shall  be  in  writing, 
subscribed  by  the  grantor,  and  attested  by  two  witnesses,  and  duly  acknowl- 
edged and  recorded;  {Statutes  of  Connecticut,  1821.  Ihid.  1838,  p.  390,)  and 
I  should  infer,  that  a  bargain  and  sale  of  land,  made  according  to  the  pro- 
visions of  the  statute,  would  be  valid  without  a  seal,  and  yet  statutes  have 
been  passed  in  1824,  1836,  and  1838,  confirming  conveyances  of  real  estate 
previously  executed  without  seal.  Statutes  of  Connecticut,  1838,  p.  393,  394. 
In  Massachusets.  conveyances  of  land  are  by  deed.     Revised  Statutes  of  1835. 

(6)  Jackson  v.  Wood,  12  Johns.  Rep.  73. 

(c)  Vol.  i.  738,  sec.  137. 

{d)  The  ordinance  of  Congress  of  1787,  for  the  government  of  the  north- 
west territory,  directed  real  estates  to  be  conveyed  by  lease  and  release,  or 
bargain  and  sale,  signed,  sealed,  and  delivered,  and  attested  by  two  wit- 
nesses. But  the  provision  requiring  two  witnesses  was  afterwards  repealed 
in  Ohio.     Chase'' s  Statutes  of  Ohio,  vol.  i.  66. 

(e)  Bolton  v.  Carlisle,  2  ff.  Blacks.  Rep.  263,  264.  Clavering  v.  Clavering, 
Free,  in  Ch.  235.  Doe  v.  Bingham,  4  Bamw.  &  Aid.  672.  Roe  v.  York,  6 
EasVs  Rep.  86.  Dando  v.  Tremper,  2  Johns.  Rep.  86.  Gilbert  r.  Bulkley,  5 
Conn.  Rep.  262.  Botsford  v.  Morehouse,  4  ihid.  350.  Farrar  v.  Farrar,  4  N. 
H.  Rep.  191.     Holbrook  v.  Tirrell,  9  Pick.  Rep.  105. 

(/)  Vide  s?y>ra,  195. 

{g)  Co.  Litt.  35,  b.     A  deed  cannot  bind  a  party  sealing  it,  unless  it  con- 

^"  By  statute  now,  in  many  of  the  states,  the  affixing  ol  seals  by  individ- 
uals in  the  execution  of  deeds  is  unnecessary.  Neb.  Conip.  St.  1881,  Pt.  1. 
c.  81,  sec.  1;  Miss.  Code,  1880,  sec,  993;  Ind.  Rev.  Stat.  1881,  sec.  2999;  Cal. 
C.  C,  sec.  1629;  Texas  Rev.  Stat.  1879,  sec.  4487;  1  Iowa  29.3,  Code,  1880, 
sec.  2112;  Ohio  Stat.  1884,  p.  198;  Tenn.  Code,  1884,  sec.  2478;  1  Ky.  Rev. 
Stat.  1860,  Stant.  ed.  c.  24,  sec.  1,  1873,  p.  249;  Ala.  Code,  1876,  sec.  2948; 
Kansas  Comp.  1,  1879,  c.  21,  sec.  6;  Simpson  v.  Mundel,  3  Kans.  172;  Dyer 
V.  Gill,  32  Ark.  410. 
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character  of  it  are  welUsettled.  The  commoQ  law  intended,  by  a 
seal,  an  impression  upon  wax  or  wafer,  or  some  other  tenacious 
substance  capable  of  being  impressed.  According  to  Lord  Coke, 
a  seal  is  wax,  with  an  impression ;  sigillum  est  cera  impressa,  quia 
cera  sine  impressione  non  est  sigillum  (a).  The  common  law  defi- 
nition of  a  seal,  and  the  use  of  rings  and  signets  for  that  pur- 
pose, and  by  way  of  signature  and  authenticity,  is  corroborated 
by  the  usages  and  records  of  all  antiquity,  sacred  and  profane  (6). 
In  the   eastern   states,    sealing,    in   the   common  law  sense,   is 

requisite;  but  in  the  southern  and  western  states, 
[  *  453  ]   *  from  New  Jersey  inclusive,  the  impression  upon  wax 

has  been  disused  to  such  an  extent,  as  to  induce  the 
courts  to  allow  (but  with  certain  qualifications  in  spme  of  the 
stales)  a  flourish  with  the  pen,  at  the  end  of  the  name,  or  a  circle 
of  ink,  or  scroll,  to  be  a  valid  substitute  for  a  seal  (c),"     This  is 

tains  words  expressive  of  an  intention  to  be  bound.  If  the  wife  merely 
signsand  seals  adeed  with  her  hwsband, but  is  not  otherwise  mentioned  in  the 
deed,  and  there  are  no  words  of  grant  or  release,  as  from  her,  the  deed  h:is 
no  operation  against  her.  Catlin  i\  Ware,  9  Mass.  Rep.  218.  Lufkin  v.  Cur- 
tis, 13  ibid.  223. 

[a)  3  Inst.  169.  This  definition  of  Lord  Coke  is  supported  by  all  the  an- 
cient authorities.  See  Perkins,  sec.  134.  Bro.  tit.  Faits,  17,  30.  Lightfoot 
and  Butler's  case,  2  Leon.  21.  In  public  and  notarial  instruments,  tlhe  seal 
or  impression  is  usually  made  on  the  paper,  and  with  such  force  as  to  give 
tenacity  to  the  impression,  and  to  leave  the  character  of  the  seal  upon  it. 

(6)  Genesis,  c.  xxxiii.  v.  18.  Exodus,  c.  xxviii.  v.  11.  Esther,  c.  viii.  v. 
10.  Jeremiah,  c.  xxii.  v,  10,  11.  Cicero,  Acad.  Q.  Lucul.  4,  26.  ITeinecc. 
Elem.  Jur.  CHv.  497. 

(e)  Force  v.  Craig,  2  Halsted^s  Rep.  272.  Alexander  r.  Jameson,  5  Binney^s 
Bep.  238.  Temple  v.  Logwood,  1  Wash.  Rep.  42.  Relph  r.  Gist,  4  JP Cord's 
Rep.  267.  In  Maryland,  a  scroll  has  been  considered  a  seal  from  the  earliest 
period  of  its  judicial  history.  Trasker  r.  Everheart,  3  Gill.  cC*  Johtis.  234, 
246,  In  Virginia  and  Alabama,  there  must  be  evidence  of  an  intention  to 
substitute  the  scroll  for  a  seal.  1  Munf.  Rep.  487.  1  Minor'' s  Alabama  Rep. 
187.  It  is  understood,  that  the  scroll  is,  by  statute,  in  New  .lersey,  Dela- 
ware, Virginia,  Ohio,  Kentucky,  Indiana,  Illinois,  Missouri,  and  Tennessee, 
made  to  supply  the  seal.  Not  so  in  Michigan  or  Mississippi;  deeds  and  con- 
veyances of  lands  are  required  to  be  by  writing,  signed,  sealed,  and  deliv- 
er^. Act  of  Michigan,  April  12,  1827.  Revised  Code  of  Mississippi,  \S2\.  The 
relaxation  of  the  rule  of  the  common  law,  in  the  substitution  of  a  scroll  for 
a  seal,  has  not  been  carried  further,  in  New  Jersey,  than  to  the  case  of  in- 
struments for  the  payment  of  money.  In  other  cases,  the  seal  retains  its 
original  character.  By  the  territorial  law  of  Ohio,  in  1800,  the  scroll  was 
extended  to  all  written  obligations,  excepting  deeds,  honds,  and  wills.  Over- 
seers of  the  Poor  of  Hope  well  v.  Overseers  of  the  Poor  of  Am  well,  1  Ilal- 
sted's  Rep.  169.     Perrine  v.  Cheeseman,  6  ibid    174.     Revised  Laws  of  Nno 

"  The  scroll  is  adopted  in  .Arkansas,  Delaware,  Florida,  Michigan,  Wis- 
consin, Minnesota,  Oregon,  Missouri,  Ohio.  Texas,  Illinois.  Mississippi, 
Virginia,  California,  Oeorgia.  Indiana,  North  and  South  Carolina,  Pennsyl- 
vania, Maryland.  By  later  statutes  in  Texas,  Mississippi,  Ohio,  Arkansas, 
and  in  Indiana,  no  seal  of  any  kind  is  leciuired. 
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destroying  the  character  of  seals,  and  it  is,  in  effect,  abolishing 
them,  and  with  them  the  definition  of  a  deed  or  specialty,  and  all 
distinction  between  writings  sealed,  and  writings  not  sealed. 
Whether  land  should  be  conveyed  by  writing,  signed  by  the 
grantor  only,  or  by  writing  signed,  sealed,  and  delivered  by  the 
grantor,  may  be  a  proper  subject  for  municipal  regulation.  But 
to  abolish  the  use  of  seals  by  the  substitute  of  a  flourish  of  the  pen, 
and  yet  continue  to  call  the  instrument  which  has  such  a  substi- 
tute, a  deed,  or  writing,  sealed  and  delivered,  within  the  purview 
of  the  common  or  the  statute  law  of  the  land,  seems  to  be  a  mis- 
nomer, and  is  of  much  more  questionable  import.  In  New  York, 
the  seal  retains  its  original  definition  and  character  (a).^^ 

*  ( 2. )  It  must  he  delivered.  [  *  454  ] 

Delivery  is  another  incident  essential  to  the  due  exe- 
cution of  a  deed,  for  it  takes  effect  only  from  the  delivery.  The 
deed  may  be  delivered  to  the  party  himself  to  whom  it  is  made,  or 
to  any  other  person  authorized  by  him  to  receive  it.  It  may  be 
delivered  to  a  stranger  as  an  escroiv^  which  means  a  conditional 
delivery  to  the  stranger,  to  be  kept  by  him  until  certain  condi- 
tions be  performed,  and  then  to  be  delivered  over  to  the  grantee. 
Until  the  condition  be  performed,  and  the  deed  delivered  over, 
the  estate  does  not  pass,  but  remains  in  the  grantor  (6)."  Gen- 
erally, an  escrow  takes  effect  from  the  second  delivery,  and  is  to 

Jersey,  305,  sec.  1.  Chasers  Statutes  of  Ohio,  vol.  i.  287.  Van  Blaricum  r.  Yeo, 
2  Blackf.  Ind.  Rep.  322.     Statute  Laws  of  Indiana,  1838,  p.  452. 

{a)  Warren  v.  Lynch,  5  Johns.  Rep.  239.  Mr.  (xW/^^^,  the  author  of  the 
^'■Annual  Law  Register  of  the  United  States,^ ^  and  to  whom  the  public  have 
been  so  much  indebted  for  that  very  useful  publication,  has,  in  a  note  to  vol. 
iv.  1201,  urged  the  expediency  of  substituting  the  scroll  for  the  seal,  by  sen- 
sible and  forcible  observations,  and  which  might  well  influence  courts  of 
justice,  if  they  were  at  liberty,  to  substitute  their  sense  of  expediency  for  a 
rule  of  the  common  law  not  changed  by  statute.  One  seal  will  serve  for  two 
or  more  grantors.  Perkins,  sec.  134.  Mackay  v.  Bloodgood,  9  Johns.  Rep. 
285.  So,  it  is  sufficient  if  the  grantor  acknowledges  his  hand  and  seal  be- 
fore the  subscribing  witness,  and  the  latter  need  not  see  him  actually  sign 
his  name.  Powell  v.  Blackett,  1  Esp.  Rep.  97.  Parke  v.  Mears,  2  Bos.  & 
Pull.  217. 

(/')  Jackson  v.  Catlin,  2  Johns.  Rep.  248.  Perkins,  sec.  137,  138,  142, 
Johnson  v.  Baker,  4  Barnw.  i&  AM.  440.     Carr  v.  Hoxie,  5  MasoiVs  Rep.  60. 

^■^  It  is  immaterial  who  affixes  the  seal,  prorided  it  be  done  before  the  deed 
is  delivered.  By  delivering  it  as  his  deed,  the  maker  adopts  the  seal.  1 
Wood,  Conv.  192. 

"  So  long  as  the  grantor  retains  the  legal  control  of  the  instrument,  the 
title  cannot  pass  any  more  than  if  he  had  not  signed  the  deed.  Overman  c. 
Kerr,  17  Iowa,  486;  Cook  c.  Brown,  34  N.  H.  476;  Johnson  v.  Farley,  45  N. 
H.  510.     Fisher  v.  Hall.  41  N.  Y.  421. 
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be  considered  as  the  deed  of  the  party  from  that  time;  but  this 
general  rule  does  not  apply  when  justice  requires  a  resort  to  fic- 
tion. The  relation  back  to  the  first  delivery,  so  as  to  give  the 
deed  effect  from  that  time,  is  allowed  in  cases  of  necessity,  to 
avoid  injury  to  the  operation  of  the  deed  from  events  happening 
between  the  first  and  second  delivery.  Thus,  if  the  grantor  was 
a  feme  sole  when  she  executed  the  deed,  and  she  married  before 
it  ceased  to  be  an  escrow  by  the  second  delivery,  the  relation,  back 
to  the  time  when  she  was  sole,  is  necessary  to  render  the  deed 
valid.  But  if  the  fiction  be  not  required  for  any  such  purpose,  it 
is  not  admitted,  and  the  deed  operates  according  to  the  truth  of 
the  case,  from  the  second  delivery.  It  is  a  general  principle  of 
law,  that  in  all  cases  where  it  becomes  necessary,  for  the  purposes 
of  justice,  that  the  true  time  when  any  legal  proceeding  took 
place  should  be  ascertained,  the  fiction  of  law  introduced  for  the 
sake  of  justice,  is  not  to  prevail  against  the  fact  (a).  It  has  fur- 
ther been  held,  that  if  the  grantor  deliver  a  deed  as  his 
[  *455  J  deed,  to  a  third  *  person,  to  be  delivered  over  to  the 
grantee  on  some  future  event,  as  on  the  arrival  of  the 
grantee  at  York,  it  is  a  valid  deed  from  the  beginning,  and  the 
third  person  is  but  a  trustee  of  it  for  the  grantee  (6).  The  de- 
livery to  a  third  person,  for  and  on  behalf  of  the  grantee,  may 
amount  to  a  valid  delivery.  Thus,  where  A.  delivered  a  deed  to 
B.,  to  deliver  over  to  C,  as  his  deed,  and  B.  did  so,  and  though 
C.  refused  to  accept  of  it,  the  deed  was  *held  to  enure  from  the 
first  delivery;  because  the  deed  was  not  delivered  as  an  escrow, 
or  upon  a  condition  to  be  performed  (c).     So,  if  a  deed  be  duly 

(a)  Perkins,  sec.  138.  Butler  and  Baker's  case,  3  Co.  35,  b.  36.  a.  Frost 
V.  Beekman,  1  Johns.  Ch.  Rep.  288.  I^ttleton  v.  Cross,  3  Barnw.  &  Cress. 
317. 

(6)  Perkins,  143,  144.  Holt,  Ch.  J.,  G  Mod.  Rep.  217.  Parsons,  Ch.  J.,  2 
Mass.  Rep.  452.  The  distinction  on  this  point  is  quite  subtle,  and  almost 
too  evanescent  to  be  relied  on. 

(c)  Taw  /'.  Bury,  2  Dyer,  167,  b.  Alford  and  Lea's  case,  2  Leon,  110.  It 
appears  difficult  to  sustain  the  law  of  these  cases,  unless  on  the  ground  of  the 
subsequent  possession  of  the  deed  by  the  grantee,  and  its  relation  back. 
Lord  Coke,  in  Butler  and  Baker's  case,  (3  Co.  26,  b.)  exjUains  this  point,  by 
adniitting  that  C.  may  refuse  the  deed,  in  pais,  when  otfored,  and  then  the 
obligation  will  lose  its  force.  In  both  these  cases,  it  is  assumed  that  the 
third  person,  who  first  received  the  deed,  was  a  stranger  to  C,  and  not  his 
agent;  and  yet,  in  Doe  r.  Knight,  (5  lianno.  &  Cress.  671.  S.  C.  8  Dow  «l!- 
RifJand,  348,)  Mr.  J.  Hayley,  who  delivered  the  opinion  of  the  K.  B.,  lays 
down  the  law  according  to  the  authority  of  those  cases,  which  he  cites  with 
approbation.  See  Church  v.  Oilman,  15  WtndcU,  656,  to  the  same  ])oint.  It 
seems  to  l)e  the  rule  at  law,  that  a  deed  so  executed  and  delivered,  will  bind 
the  grantor,  if  the  grantee  can,  at  any  time,  and  in  any  way,  get  possession 
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delivered  in  the  first  instance,  it  will  operate,  though  the  grantee 
suffer  it  to  remain  in  the  custody  of  the  grantor.  If  both  parties 
be  present,  and  the  usual  formalities  of  execution  take  place,  and 
the  contract  is,  to  all  appearance  consummated,  without 
any  conditions  or  qualifications  *  annexed,  it  is  a  com-  [  *  456  ] 
plete  and  valid  deed,  notwithstanding  it  be  left  in  the 
custody  of  the  grantor  (a)." 

(3. )   It  must  be  recorded. 

By  the  statute  law  of  every  state  in  the  union,  all  deeds  and 
conveyances  of  land,  except  certain  chattel  interests,  are  required 
to  be  recorded,  upon  previous  acknowledgment  or  proof  (b).     If 

of  it:  yet  a  court  of  equity  will  disregard  a  deed  as  an  imperfect  instrument, 
if  it  be  voluntary,  and  never  parted  with,  and  executed  for  a  special  pur- 
pose never  acted  on,  and  without  the  knowledge  of  the  grantee;  and  it  will 
not  lend  any  assistance  to  .the  grantee.  Cecil  v.  Butcher,  2  Jac.  <&  Walk. 
r)73.  The  deed  may  operate  by  a  presumed  assent,  until  a  dissent  appears, 
and  then  it  becomes  inoperative;  for  no  person  can  be  made  a  grantee  against 
his  will,  and  without  his  agreement.  Thompson  v.  Leach,  2  Vent.  198.  3 
Preston  on  Abstracts,  104. 

(a)  Souverbyei'.  Arden,  1  Johns.  Ch.  Rep.  240.  Scrugham  v.  Wood,  15  Wen- 
dell, 545.  Jones  r.  Jones,  6  Conn.  Rep.  111.  Doe  v.  Knight,  5  Barnw.  & 
Cress.  671.  S.  C.  8  Dow  &  Ryland,  348.  In  these  cases  the  authorities  are 
collected  and  reviewed;  and  the  last  of  these  cases  considered  the  doctrine 
in  the  text  as  requiring  an  extended  discussion.  It  goes  over  the  same 
ground,  and  through  the  same  authorities,  in  1826,  which  had  been  done  at 
New  York,  in  1814.  In  this  last  case  it  was  held,  that  if  a  deed  be  signed, 
sealed,  and  declared,  by  the  grantor,  in  the  presence  ot  the  attesting  wit- 
nesses, to  be  delivered  as  his  deed,  it  is  an  eflffcCtual  delivery  if  there  be 
nothing  to  qualify  the  delivery,  notwithstanding  the  grantee  was  not  present, 
nor  any  person  on  his  behalf,  and  the  deed  remained  under  the  control  of  the 
grantor.  And  more  certainly  would  this  be  the  case  if  the  delivery  be  to  a 
third  person,  for  the  use  of  the  grantee,  though  such  third  person  be  not  the 
agent  of  the  grantee,  and  the  grantee  should  not  receive  the  deed,  nor  know 
of  its  existence  until  after  the  death  of  the  grantor. 

(b)  By  the  New  York  Revised  Statutes,  vol.  i.  ^/56,  sec.  1,  and  762,  sec.  36, 
all  conveyances  of  lands,  tenements,  and  hereditaments,  and  chattels  real, 
except  leases  for  a  term  not  exceeding  three  years,  must  be  recorded.  The 
same  law  in  Massachusetts,  but  the  exception  reaches  to  leases  not  exceed- 
ing seven  years.  3fass.  Revised  Statutes  of  1835.  The  iisage  of  recording 
deeds  in  the  records  of  the  towns  where  the  lands  lay,  prevailed  trom  the 
early  settlement  of  New  England.  By  the  laws  of  Massachusetts,  in  1641, 
all  deeds  of  conveyance,  whether  absolute  or  conditional,  were  ro(iuired  to 
be  recorded,  that  "neither  creditors  might  be  defrauded,  nor  courts  troubled 
with  vexatious  suits  and  endless  contentions."  Holmes^  Annals^  vol.  i.  261. 
In  the  Plymouth  colony,  conveyances,  including  mortgages  and  leases,  were 
required  to  be  recorded  as  early  as  1636;  in  Connecticut  in  1639;  in  New 

'*  A  delivery  of  a  deed  after  the  grantor's  death  is  of  no  effect.  Jackson  v. 
Leek,  12  Wend.  107;  Fay  v.  Richardson,  7  Pick.  91:  Fisher  v.  Hall,  41  N.  Y. 
423. 

See,  also,  as  to  what  the  courts  have  held  to  be  a  sufficient  delivery. 
Rogers  v.  Carey.  47  Mo.  232;  Elimore  r.  Marks.  39  Vt.  538:  Rivard  v.  Wal- 
ker, 39  Ills.  413;  Somers  v.  Pumphrey.  24  Ind.  240;  People  v.  Bostwick,  32 
N.  Y.  445. 
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not  recorded,  they  are  good,  and  pass  the  title  as  against  the 
grantor  and  his  heirs,  and  devisees,  and  they  are  void  only  as  to 
subsequent  bona  fide  purchasers  and  mortgagees,  whose  deeds 
shall  be  first  recorded  (a)/^  The  English  law  prevails,  gener- 
ally, in  this  country,  that  notice  of  the  deed  by  the  subsequent 
purchaser,  previous  to  his  purchase,  will  countervail  the  effect  of 

the  registry,  and  destroy  his  pretension  as  a  bona  fide 
[*457]  purchaser    (6).     In    several    *of   the   states,    as   New 

Hampshire,  Vermont,  Connecticut,  Georgia,  Ohio,  lUi- 

Jersey  in  1676,  1683,  and  1698;  in  North  Carolina  in  1715;  and  in  Virginia 
from  the  earliest  perio*].  Roylie's  Historical  3Iemoir,  vol.  i.  239.  See,  also, 
ibid.  vol.  ii.  112.  1  TrunihulVs  History  of  Connecticut,  121.  Learning  and 
Spicer's  New  Jersey  Collections,  153,  368,  382,  541.  5  Verger's  Rep.  ]24.  1 
Henning's  Stat.  248.  In  addition  t.)  other  conveyances  in  Virginia,  all  deeds 
of  settlement  upon  marriage,  vvherein  lands,  money,  or  personal  thing  shall 
be  settled,  are  void  as  to  all  creditors  and  subsequent  purchasers  unless  re- 
corded.    Revised  Code  of  Virginia,  vol.  i.  319.     . 

(a)  Vance  v.  M'Nairy,  3  Yerger,  711.  Shields  r.  Mitchell,  10  ibid.  1. 
Morris  v.  Ford,  4  Dev.  Rep.  418.  When  the  statutes  speak  of  an  unregistered 
deed  as  being  void,  as  against  a  subsequent  purchaser  for  valuable  considera- 
tion, they  mean  a  bona  fide  purchaser  for  valuable  consideration.  Jackson  v. 
Burgott,  10  Johns.  Rep.  462,  463.     Van  Rensselaer  v.  Clark,  17  Wendell.  25. 

(6)  Huist  V.  Hurst,  2  Wash.  Cir.  Rep.  74.  State  of  Connecticut  v.  Bradish, 
14  3fass.  Rep.  296.  Griffith's  Register.  4  Greenhaf  20.  Tait  v.  Crawford.  1 
M' fiord's  Rep.  265.  Cabiness  v.  Mahon.  2  ibid.  2*73.  Story.  J.,  in  West  v. 
Randall,  2  Mason's  Rep.  206.  Colby  v.  Kennistou,  4  N.  H.  Rep.  262.  Mont- 
gomery V.  Dorion,  6  ibid.  254.  See,  also,  supra,  p.  171.  Tuttle  v.  Jackson, 
6  Wendell,  213.  Hewes  v.  Wiswell,  8  Greenleaf,  94.  Ricks  v.  Doe,  2  Blackf. 
Ind.  Rep.  346.  Morton  v.  Robards,  4  Dana,  258.  By  the  New  York  Revised 
Statutes,  vol.  i.  756,  sec.  1.  conveyances  not  recorded  are  void,  ^nly  as  against 
a  subsequent  purchaser,  in  good  faith,  and  for  a  valuable  consideration,  of 
the  same  estate,  or  any  portion  thereof,  whose  conveyance  shall  be  first  duly 
recorded.  This  was  adopting  the  doctrine  in  Jackson  v.  Burgott,  10  Johns. 
Rep.  457.  Jackson  v.  Phillips,  9  Cowen's  Rep.  94.  Same  v.  Post,  ibid.  120. 
In  Maine,  also,  a  deed  not  acknowledged  or  recorded  is  good  against  the 
grantor  and  his  heirs.  La  wry  v.  Williams,  13  Maine  Rep.  281.  In  Mary- 
land, a  deed  must  be  duly  acknowledged  and  recorded,  in  order  to  be  valid, 
even  as  between  the  grantor  and  grantee;  though,  if  the  omission  to  record  it 
be  unintentional,  the  deed  may  be  restored  by  a  record,  under  the  sanction 
of  a  decree  in  chancery,  except  as  against  bona  fide  purchasers  and  creditors. 
The  registry  acts  in  that  state  are  as  early  as  1715  and  1766.  In  Rhode  Is- 
land, a  deed  not  acknowledged  and  recorded,  is  void,  except  as  between  the 
parties  and  their  heirs.  In  Kentucky,  a  deed  unrecorded  is  good  as  against 
a  subsequent  purchaser  with  notice,  but  not  as  to  creditors,  unless  they  had 
notice  of  it  when  their  debts  respectively  were  contracted.  Graham  r. 
Samuel,  1  Dana's  Ken.  Rep.  166.  In  Indiana,  a  voluntary  deed,  though  not 
recorded,  is  good  against  a  subsequent  voluntary  grantee.  Way  v.  Lyon.  3 
Blackf.  Rep.  76.  The  registry  acts  only  act  upon  the  legal  title  and  leave 
equities  untouched.  The  omi.ssion  to  record  the  deed  does  not  impair  the 
grantee's  equity.  Lord  Hardwicke,  in  Le  Neve  v.  Le  Nete,  3  Atk.  646. 
Morton  v.  Robard,  4  Dana's  Ken.  Rep.  258. 

'*  But  the  registration  of  a  deed  is  notice  to  those  only  who  claim  title 
through  or  under  the  grant  in  the  recorded  deed.  Losej  v.  Simpson,  11  N. 
J.  Eq.  246;  Ely  v.  Wilcox,  20  Wise.  530. 
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nois,  and  Indiana,  two  witnesses  are  required  to  the  execution  of 
the  deed;  and  probably  the  deed  would  not  be  deemed  sufficiently 
authenticated  for  recording,  without  the  signature  of  the  two 
witnesses.  In  Delaware,  Tennessee,  and  South  Carolina,  two 
witnesses  are  necessary,  when  the  deed  is  to  be  proved  by  wit- 
nesses. There  is,  likewise,  a  fixed  period  of  time  allowed,  in 
many  of  the  states,  for  to  have  the  deed  recorded,  as,  for  instance, 
one  year  in  Delaware,  Tennessee,  Georgia,  and  Indiana;  eight 
months  in  Virginia;  six  months  in  Pennsylvania,  Maryland,  North 
and  South  Carolina,  Illinois,  and  Ohio;  three  months  in  Missouri, 
Alabama,  and  Mississippi;  and  fifteen  days  in  New  Jersey  (a). 
In  the  other  states,  where  there  is  no  prescribed  time,  the  deed 
must  be  recorded  in  a  reasonable  time;  and  when  a  deed  is  re- 
corded within  the  reasonable,  or  the  limited  time,  it  has  relation 
back  to  the  time  of  execution,  and  takes  efi'ect  according  to  the 
priority  of  the  time  of  execution,  and  not  according  to  the  prior- 
ity of  the  registry  (b). 

The  mode  of  proof,  and  the  coercion  of  the  attendance  of  wit- 
nesses for  that  purpose,  and  the  officers  vested  with  authority  to 
take  and  certify  the  proof,  and  the  effect  of  such  proof, 
all  depend  upon  the  local  laws  of  the  several  *  states,  f  *  458  ] 
In  all  the  states,  (except  in  Louisiana,  where  the  law  is 
peculiar  on  this  subject.)  femes  covert  are  competent  to  convey 
real  estate,  with  the  consent  of  their  husbands,  who  are  to  be 
parties  to  the  conveyance;  and  the  wife  is  to  be  separately  and 
privately  examined  by  the  officer,  respecting  the  free  execution  of 
the  deed.  This  private  examination  seems  to  be  required  in  all 
the  states,  with  the  exception  of  Massachusetts,  Connecticut,  and 
perhaps  one  or  two  others.'"  The  Ne2V  York  Revised  Statutes  (c) 
contain  minute  and  specific  directions  on  the  subject  of  the  proof 

(«)  The  fifteen  days  in  New  Jersey,  under  the  statute  of  June  5,  1820,  was 
an  amendment  of  former  statutes,  which  allowed  the  time  of  six  months  to 
have  conveyances  recorded.  Elmer^s  Dig.  86.  As  between  tlie  parties,  a 
deed  is  valid  and  binding  without  being  recorded.  Den  v.  Richman,  1 
Green'H  N.  J.  Rep.  43.  A  judgment  creditor  is  not  a  purchaser  within  the 
purview  of  the  act.     Ihid.  55. 

(6)  Brown  v.  Balridge,  1  Meig''s  Tenn.  Rep.  \. 

(c)  Vol.  i.  756—763. 

'^  To  guard  against  imposition  in  recording  instruments  which  may  have 
been  improperly  obtained,  all  the  states  except  Illinois  and  Kansas,  require 
that  the  free  and  voluntary  execution  should  be  acknowledged  or  proved  be- 
fore certain  courts  or  officers,  and  a  certificate  thereof  be  appended  to  each 
deed  which  shall  be  offered  for  record.  As  to  the  law  in  the  two  above  states, 
see  Reed  v.  Kemp,  16  Ills.  445;  Simpson  v.  Mundee,  3  Kans.  181. 
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and  recording  of  conveyances  of  real  estate.  They  make  no 
provision  as  to  the  number  of  witnesses,  or  as  to  the  time  of  re- 
cording; and,  consequently,  the  common  law  rule  applies,  (and 
the  statute  expressly  assumes  it,)  that  one  witness  is  sufficient, 
or  the  acknowledgment  before  the  officer  without  any  wit- 
ness (a).  The  deed  must  be  recorded  with  due  diligence;  and 
deeds  are  to  be  recorded  in  the  order,  and  as  of  the  time,  when 
delivered  to  the  clerk  for  that  purpose;  and  they  have  effect  ac- 
cording to  the  priority  of  the  registry  (6).  The  statute  leaves 
the  question  of  notice  to  supply  the  place  of  registry,  as  the  rule 
existed  before  in  our  own,  and  in  the  English  law  (c);  and  it  ap- 
plies to  convey ences  of  chattels  real,  as  well  as  of  free- 
[  *  459  ]  hold  estates,  *  except  leases  for  a  term  not  exceeding 
three  years.  In  Maryland,  as  in  New  York,  attesting 
witnesses  are  not  requisite  to  the  validity  of  a  deed  (d). 

In  England,  the  practice  of  recording  deeds  is  of  local,  and 
very  limited  application.  It  applies  to  the  Bedford  level  tract, 
to  the  ridings  of  Yorkshire,  and  to  the  county  of  Middlesex. 
Daring  the  period  of  the  English  commonwealth,  there  was  an 
effort  to  establish  county  registers  for  recording  deeds  throughout 
England.  The  ancient  policy  was  in  favour  of  the  entire  publicity 
of  transfers  of  land,  by  the  fine  of  record,  the  livery  under  the 

(a)  In  Alabama,  a  deed  of  lands  is  valid,  without  any  subscribing  wit- 
ness, or  record,  if  it  can  otherwise  be  satisfactorily  proved.  Robertson  r.  Ken- 
nedy, 1  SfewarVs  Rep.  245.  It  was  declared,  in  the  case  of  Norman  v.  Wells, 
17  iVendelVs  Rep.  143,  that  it  is  not  sufficient  for  a  subscribing  witness  to  a 
deed  to  prove  it  by  stating  that  the  party  acknowledged  the  execution  of  it, 
but  he  must  state  that  he  saw  the  execution  of  the  deed. 

(h)  The  statute  of  New  York  gives  priority  to  the  conveyance  which  "shall 
be  first  duly  recorded;"  but  it  adds,  that  it  shall  be  "  considered  as  recorded 
from  the  time  of  the  delivery  to  the  clerk  for  that  purpose."  A  provision  to 
the  same  effect  is  in  the  Mass.  Revised  Stahdes  for  1835,  though  no  doul)t  the 
previously  existing  rule  of  law  was  the  same.  This  prevents  the  question, 
which  Mr.  Bell  says  has  arisen  in  Scotland,  between  a  sasine  first  transcribed, 
though  Jast  presented,  and  a  sasine  which,  by  the  minute  book,  is  proved  to 
have  been  first  presented,  though  last  transcribed.  He  admits,  however, 
the  better  construction  of  the  statute  to  be,  that  the  minute  book,  of  the  time 
of  the  presentation  of  the  instrument,  was  intended  to  be  the  regulator  of  the 
order  of  preference  by  priority.  1  BelVs  Com.  679.  In  Moore  v.  Collins,  3 
Dev.  N.  C.  Rep.  126,  a  deed  delivered  to  the  clerk  for  registry  within  {lie 
time  limited  by  the  statute,  but  not  registered  until  after  the  time,  by  reason 
of  the  death  of  the  clerk,  was  held  to  bo  avaihible  as  if  registered  when  de- 
livered. But  subse(|uently,  on  a  reargumcnt  in  the  same  case,  the  former 
decision  was  overruled,  and  it  was  held,  that  a  deed  so  registered  after  the 
six  months,  was  void  as  to  the  creditors  of  the  bargainor  under  tlie  act  of 
1820.     4  Dm  '.{84. 

(c)  Jackson  *'.  Burgott,  10  Johns.  Rep.  157,  and  vide  supra,  p.  456. 

(d)  Wickes  r.  Caulk,  5  Ifarr.  d- Johns.  36. 
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feoflFmeDt  the  enrolment  of  a  bargain  and  sale  and  the  attornment 
under  the  grant.  But  the  ingenuity  of  conveyancers,  and  the  gen- 
eral and  natual  disposition  to  withdraw  settlements,  and  the  do- 
mestic arrangements,  from  the  idle  curiosity  of  the  public,  have 
defeated  that  policy.  In  Scotland,  the  old  feudal  forms,  and  the 
sasine,  or  symbolical  tradition  of  the  land  are  retained.  The  "  earth 
and  stone,"  or  "  clap  and  happer,"  or  "  net  and  coble,"  the  emble- 
matical symbols  of  the  field,  or  mill,  or  fishery,  are  delivered,  with 
due  solemnity,  to  the  proxy  of  the  purchaser.  The  instrument 
of  sasine  or  infeftment  reciting  the  transaction,  is  recorded;  and 
that  constitutes  the  title  (a). 

*  IV.   Of  the  component  parts  of  a  deed.  [  *  460  ] 

A  deed  consists  of  the  names  of  the  parties,  the  con- 
sideration for  which  the  land  was  sold,  the  description  of  the 
subject  granted,  the  quantity  of  interest  conveyed,  and,  lastly, 
the  conditions,  reservations,  and  covenants,  if  any  there  be. 

( 1. )   Of  the  form  of  the  deed. 

"The  Saxons,  in  their  deeds,"  said  Sir  Henry  Spelman  (6), 
"  observed  no  set  form,  but  used  honest  and  perspicuous  words 
to  express  the  thing  intended  with  all  brevity,  yet  not  wanting 
the  essential  parts  of  a  deed,  as  the  names  of  the  donor  and 
donee,  the  consideration,  the  certainty  of  the  thing  given,  the 
limitation  of  the  estate,  the  reservation,  and  the  names  of  the 
witnesses."  This  brevity  and  perspicuity,  so  much  commended 
by  Spelman,  has  become  quite  lost,  or  but  dimly  perceived,  in 
the  cumbersome  forms  and  precedents  of  the  English  system  of 

{a)  Erskine's  Inst.  208,  sec.  36.  BelV.s  Com.  vol.  i.  21,  674—680.  Freehold, 
but  not  leasehold  property,  is  recorded  in  Scotland,  in  a  public  register;  and 
the  notarial  instrument  must  be  registered  within  sixty  days,  to  render  it 
effectual  against  purchasers  and  creditors.  The  English  real  property  com- 
missioners circulated,  in  1829,  a  great  number  of  questions  on  the  expediency, 
extent,  and  value,  of  a  general  register,  in  England,  of  conveyances.  In  the 
summer  of  1830,  in  their  second  report  to  the  king,  the  commissioners  recom- 
mended the  establishment  of  a  general  registry  of  deeds  and  instruments  re- 
lating to  land,  excepting  leases  not  exceeding  twenty  years  at  rack-rent. 
They  considered,  that  such  a  provision  would  contribute  greatly  to  the 
security  of  title,  and  the  cheapness  and  facility  of  the  transfer  of  lands:  and 
it  w^as  warranted  by  the  practice  of  several  parts  of  the  continent  of  Europe, 
as  well  as  of  Scotland,  Ireland,  and  these  United  States.  A  majority  of  the 
commissioners  were  also  for  abolishing  the  doctrine  of  notice,  in  respect  to 
the  registry  of  conveyances,  and  were  for  declaring,  that  actual  notice  of  an 
unregistered  deed  should  not  aftect  the  priority  of  a  registered  deed  for  val- 
uable consideration,  either  at  law  or  in  equity  ! 

(6)  Spehnan^s  Works,  by  Bishop  Gibson,  234. 
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conveyancing.  The  Saxons  commenced  their  deeds  according  to 
the  form  of  a  modern  bond,  or  of  an  indenture  in  the  first  person, 
as  given  by  Littleton  (a),  by  a  general  appeal  to  all  men  to  whom 
the  contract  might  be  presented,  for  its  truth  and  authenticity  (6). 
Deeds  were  afterwards  executed  by  both  parties ;  and  though  that 
practice  is  now  generally  disued,  the  present  English  forms  of 
conveyance,  and  the  forms  in  New  York,  and  in  those  parts  of  the 
United  States  which  adhere  the  tiaost  to  the  English  practice, 
still  retain  the  language  of  a  mutual  contract,  executed  by  both 
parties;  and  each  of  them  is  supposed,  by  the  fiction  implied  in 
the  more  formal  parts  of  the  indenture^  to  retain  a  copy. 
[  *461]  *But  the  essential  parts  of  a  conveyance  of  land  in  fee 
are  very  brief,  and  require  but  few  words.  If  a  deed  of 
feoffment,  according  to  Lord  Coke  (c),  be  without  premises,  hab- 
endum, tenendum,,  reddendum.,  clause  of  warranty,  &c.,  it  is  still 
a  good  deed,  if  it  gives  lands  to  another,  and  to  his  heirs,  without 
saying  more,  provided  it  be  sealed  and  delivered,  and  be  accom- 
panied with  livery. 

In  the  United  States,  generally,  the  form  of  a  conveyance  is 
very  simple.  It  is  usually  by  bargain  and  sale,  and  possession 
passes  ex  vi  facti,  under  the  authority  of  the  local  statute,  with- 
out the  necessity  of  livery  of  seisin,  or  reference  to  the  statute  of 
uses.  In  Delaware,  Virginia,  and  Kentucky,  deeds  operate  under 
the  statute  of  uses,  as  they  did  in  New  York  prior  to  the  first  of 
January,  1830,  when  the  revised  statutes  went  into  operation.  In 
Massachusetts,  under  the  provincial  act  of  9  Wm.  III.,  a  simple 
deed  of  conveyance,  wibhout  any  particular  form,  and  without 
livery  of  seisin,  was  made  efiPectual,  provided  the  intention  was 
clearly  declared  {d). 

I  apprehended  that  a  deed  would  be  perfectly  competent,  in 
any  part  of  the  United  States,  to  convey  the  fee,  if  it  was  to  be  to 
the  following  effect:  "I,  A.  B.,  in  Consideration  of  one  dollar  to 
me  paid  by  C.  D.,  do  bargain  and  sell  (or,  in  New  York,  grant)  to 
C.  D.,  and  his  heirs^  (in  New  York,  Virginia,  &c.  the  words,  and 

(a)  Litt.  sec.  372. 

(6)  Spelman,  237. 

(c)  Co.  Litt.  7,  a. 

{d)  Story,  J.,  in  Darant  c.  Ritchie,  4  Mdson's  Rep.  57.  But  deeds  operat- 
ing by  way  of  raising  a  use,  under  the  statute  of  uses,  are  also  a  valid  mod* 
of  conveyance  in  the  New  England  states.  French  t;.  French,  3  N.  H.  Rep. 
239.     Parsons,  Ch.  J.,  6  Mans.  Rep.  32. 
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his  heirs,  may  be  omitted,)  the  lot  of  land,  (describe  it,)  witness 
my  band  and  seal,  &c."  (a).  But  persons  usually  attach  so  much 
importance  to  the  solemnity  of  forms,  which  bespeak  care  and  re- 
flection, and  they  feel  such  deep  solicitude  in  matters  that  con- 
cern their  valuable  interests,  to  make  "  assurance  doubly  sure," 
that,  generally,  in  important  cases,  the  purchaser  would  rather 
be  at  the  expense  of  exchanging  a  paper  of  such  insig- 
nificance *  of  appearance,  for  a  conveyance  surrounded  [  *  462  ] 
by  the  usual  outworks,  and  securing  respect,  and  checking 
attacks,  by  the  formality  of  its  manner,  the  prolixity  of  its  pro- 
visions, and  the  usual  redundancy  of  its  language.  The  English 
practice,  and  the  New  York  practice,  down  to  the  present  time, 
have  been  in  conformity  with  the  opinion  of  Lord  Coke,  that  it  is 
not  advisable  to  depart  from  the  formal  and  orderly  parts  of  a 
deed,  which  have  been  well  considered  and  settled  (b). 

(a)  A  similar  deed  held  valid.     2  Dana^s  Ken.  Rep.  23. 

(6)  In  the  North  American  Review  for  October,  1840,  p.  313,  there  is  given 
a  copy  of  an  Egyptian  deed,  in  the  Greek  language,  and  under  seal,  with  a 
certificate  of  registry  in  a  public  office  annexed,  and  executed  in  the  year  106, 
B.  C,  or  more  than  a  century  before  the  christian  era.  It  was  written  on 
papyrus,  and  found  deposited,  in  good  preservation,  in  a  tomb  in  Upper 
Egypt,  by  the  side  of  a  mummy,  (probably  that  of  Nechutes  the  purchaser,) 
and  contains  the  sale  of  a  piece  of  land  in  the  city  of  Thebes.  It  has  the 
brevity  and  simplicity  of  the  Saxon  deeds  so  much  commended  by  Spelman. 
It  gives  the  names  and  titles  of  the  sovereigns  in  whose  time  the  instrument 
was  executed,  viz:  Cleopatra,  and  Ptolemy,  her  son,  surnamed  Alexander. 
It  describes  with  precision  the  ages,  stature,  and  complexion,  by  way  of 
identity,  of  each  of  the  contracting  parties,  as  for  instance,  Pamonthes,  one 
of  the  male  grantors,  "aged  about  45,  of  middle  stature,  dark  complexion, 
handsome  person,  bald,  round-faced,  and  straight-nosed;"  and  Semmuthis, 
one  of  the  female  grantors,  "aged  about 22  years,  of  middle  size,  yellow  com- 
plexion, round-f;iced,  flat-nosed,  and  of  quiet  demeanor."  It  then  goes  on 
to  state  that  the  four  grantors  (two  brothers  and  two  sisters.)  have  SOLD  out 
of  the  piece  ot  land  belonging  to  them  in  the  southern  part  of  the  Memnoneia, 
eight  thousand  cubits  of  vacant  ground,  one-fourth  part  of  the  whole.  The 
bounds  are  on  the  south  by  the  royal  street,  on  the  north  and  east  by  the 
land  of  Pamonthes,  and  Bokon  of  Hermis,  his  brother,  and  the  common  land 
of  the  city;  on  the  west  by  the  house  of  Tephis,  the  son  of  Chalomn;  a  canal 
running  through  the  middle,  leading  from  the  river.  These  are  the  abutters 
on  all  sides.  Nechutes  the  less,  the  son  of  Asos,  aged  about  40  years,  of 
middle  stature,  yellow  complexion,  cheerful  countenance,  long  face,  and 
straight  nose,  with  a  scar  upon  the  middle  of  his  forehead,  has  bought  the 
same  for  one  talent  of  brass  money.  The  vendors  being  the  acting  salesmen, 
and  warrantors  of  the  sale.  Nechutes  the  purchaser  has  accepted  the  same. " 
There  seems  to  be  no  doubt  of  the  authenticity  and  age  of  the  instrument 
in  the  minds  of  the  distinguished  German,  French  and  English  scholars,  and 
profound  antiquaries,  who  have  studied  the  subject,  or  by  the  learned  au- 
thor of  the  article  in  the  American  Review,  and  it  is  one  of  the  most  curious, 
instructive,  and  interesting  legal  documents,  that  has  been  rescued  from  the 
ruins  of  remote  antiquity. 
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(2.)   Of  the  parties. 

The  parties  must  be  competent  to  contract,  and  truly  and  suf- 
ficiently described.  A  grant  to  the  people  of  a  county  has  been 
held,  in  New  York,  to  be  void,  because  the  statute  enabling  su- 
pervisors of  counties  to  take  conveyances  of  land,  applied  only  to 
conveyances  made  to  them  by  their  official  name  (a).  So,  a  grant 
to  the  inhabitants  of  a  town  not  incorporated,  is  void  (6).  But 
conveyances  are  good  in  many  cases,  when  made  to  a  grantee  by 
a  certain  designation,  without  the  mention  of  either  the  christian 
or  surname,  as  to  the  wife  of  I.  S.,  or  to  his  eldest  son,  for  id  est 
certum,  quod  potest  reddi  certum  (c). 

(3.)    Of  the  consideration. 

A  consideration  is  generally  held  to  be  essential  to  a  good  and 
absolute  deed;  though  a  gift,  or  voluntary  conveyance  will  be  ef- 
fectual as  between  the  parties,  and  is  only  liable  to  be  questioned 
in  certain  cases,  when  the  rights  of  creditors  and  subsequent  pur- 
chasers are  concerned." 

The  English  statutes  of  13  Eliz.,  c.  5,  and  27  Eliz.,  c.  4,  against 
fraudulent  gifts  and  conveyances,  being  made  before  the 
[  *463  ]  settlement  of  this  country,  and  being  in  affirmance  *of 
the  principles  and  rules  of  the  common  law,  (d),  may 
be  considered  as  part  of  the  common  law  which  accompanied  the 
emigration  of  our  ancestors.  They  have  been  re-enacted  in  many 
of  the  states  in  nearly  the  same  terms  (e).     The  first  of  these 

(o)  Jackson  v.  Cory,  8  Johns.  Rep.  385. 

(6)  Hornbeck  v.  Westbrook,  9  Johns.  Rep.  73. 

(c)  Co.  Lilt.  3,  a. 

{d)  Lord  Mansfield,  Cowp.  Rep.  434,  and  see  supra,  vol.  ii.  440. 

(e)  The  territorial  act  of  Michigan,  of  April  ]'2,  1827,  has  adopted  the  Eng- 
lish statutes  nearly  verbatim.  Those  statutes  are  in  force  in  Pennsylvania, 
except  certain  sections,  which  are  inapplicable;   and  the  rule  that  a  deed 

"  It  may  be  stated  as  the  prevailing  doctrine,  First,  that,  to  sustain  a  deed 
of  bargain  and  sale  requires  a  pecuniary  or  valuable  consideration;  Stcond, 
except  in  Massachusetts  to  sustain  a  deed  of  covenant  to  stand  seised  reiiuires 
a  good  consideration  using  that  term  in  its  technical  sense,  as  denoting  the 
regard  which  is  supposed  to  arise  from  consanguinity  or  marriage  Ix^tweon 
the  parties;  Third,  that  if  there  is  no  consideration  expressed  in  tlie  deed, 
whatever  the  consideration  was,  it  may  be  j)roved  aliunde;  and  if  one  con- 
sideration be  expressed,  any  other  inconsistent  with,  or  repugnant  to  the  one 
expressed  may  be  proved  in  a  similar  way;  and.  Fourth,  that  althougli  it  is 
always  competent  to  control  the  fact  stated  in  the  deed  as  t<)  the  amount  oi- 
thing  paid,  in  a  question  involving  the  recovery  of  the  purchase  money;  or 
fis  a  measure  of  damages  in  an  action  upon  the  covenants  in  tlie  deed,  it  is 
not  competent  to  contradict  the  acknowle<lgment  of  a  consideration  paid,  ia 
order  to  affect  the  validity  of  the  deed,  in  creating  or  passing  a  title  to  the 
estate  thereby  granted.     3  Washburn  on  Keal  Property,  392. 
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statutes  relates  to  creditors,  and  it  has  been  already  alluded  to  in 
a  former  volume  (a).  The  last  statute  relates  only  to  purchasers 
of  lands,  and  it  is  settled  in  England,  that  a  voluntary  convey- 
ance will  be  deemed  to  have  been  made  with  fraudulent  views,  and 
set  aside  in  favour  of  a  subsequent  purchaser  for  a  valuable  con- 
sideration, even  though  he  had  notice  of  the  prior  deed  (6).  But 
this  is  a  severe  construction  of  the  statute;  and  it  has  been  sup- 
posed to  be  more  reasonable  and  just  to  sustain  bona  fide  volun- 
tary conveyances,  as  against  purchasers  with  actual  notice,  and 
who  are  intentionally  defeating  the  fair  claims  and  expectations 
of  a  prior  grantee  (c).  The  English  doctrine  was  applied  in  the 
case  of  Sterry  v.  Arden  (d),  to  the  case  of  a  voluntary  convey- 
ance as  against  a  subsequent  purchaser,  v/ith  implied  notice  only 
of  the  prior  deed;  and  it  was  there  held,  that  such  a  conveyance 
might  be  made  binding  by  matter  subsequent  and  intervening  be- 
tween the  voluntary  conveyance  and  the  purchase.  In  Cathcart 
V.  Robinson  (e),  the  construction  of  the  statute  came  into  discus- 
sion before  the  Supreme  Court  of  the  United  States;  and  it  was 
held,  that  the  principle  of  the  construction  of  the  statute  of  27 
Eliz.,  which  prevailed  in  England  at  the  commencement  of  the 
American  revolution,  went  no  further  than  to  hold  the  subse- 
quent sale  to  be  presumptive,  and  not  conclusive  evidence  of  a 
fraudulent  intent  in  making  the  prior  voluntary  conveyance;  and 
the  court  declined  to  adopt  and  follow  the  subsequently 
established  construction  *  at  Westminster  hall  {g).  The  [  *  464  ] 
English  statutes  have  with  us  undergone  some  alteration 
in  their  language  and  operation.       By  the  statute  law  of  New 

void  in  part  by  statute,  is  void  in  toto,  does  not  apply  to  contracts  and  deeds 
fraudulent  under  those  statutes  by  construction  only.  1  Ashmead,  212.  The 
general  court  of  the  old  Plymouth  colony  in  1682,  provided  by  statute  against 
fraudulent  conveyances,  with  remarkable  precision  and  brevity,  by  enacting 
that  "all  deceitful  or  fraudulent  alienations  of  lands  or  other  estates,  shall 
be  of  no  validity  to  defeat  any  man  from  any  due  debts,  just  claims,  title,  or 
possession."     Plymouth  Colony  Laws,  edit.  1836,  by  Brigham,  p.  200. 

{a)  Supra,  vol.  ii.  p.  440,  442. 

(6)  Doe  V.  Manning,  9  Easfs  Bep.  59,  where  all  the  cases  are  elaborately 
reviewed. 

(c)  Master  of  the  Rolls,  in  Buckle  v.  Mitchell,  18  Ves.  110.  See,  also,  ibid. 
88,  89.     Hudnal  v.  Wilder,  4  Jf  Cord's  Bep.  294. 

(d)  1  Johns.  Ch.,  Bep.  261. 

(e)  5  Peters'  U.  S.  Bep.  264. 

[g)  The  better  American  doctrine  seems  now  to  be,  that  voluntary  con- 
veyances of  land,  bona  fide  made,  and  not  originally  fraudulent,  are  valid 
against  subsequent  purchasers.  Jackson  v.  Town,  4  Cowen,  603,  604.  Ricker 
V.  Ham,  14  Mass.  Bep.  139.     Cathcart  v.  Robinson,  5  Peters'  U.  S.  Bep.  280. 
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York,  it  is  declared  (a),  that  every  conveyance  of  any  estate  or 
interest  in  lands,  made  with  intent  to  defraud  prior  or  subsequent 
purchasers  for  a  valuable  consideration,  are  void  as  against  them, 
unless  they  had  actual  or  legal  notice  of  the  fraud,  at  the  time  of 
the  purchase;  and  even  then  the  conveyance  is  void  as  against 
such  purchaser,  if  the  grantee  in  the  voluntary  conveyance,  or  the 
person  to  be  benefited  by  it,  was  privy  to  the  fraud.  So,  every 
conveyance,  with  a  power  of  revocation  or  alteration  reserved  to 
the  grantor,  is  equally  fraudulent  and  void,  as  against  such  pur- 
chasers (6).  It  is  even  made  a  misdemeanour  to  be  a  party  or 
privy  to  any  conveyance  or  assignment  of  any  interest  in  lands, 
goods,  or  things  in  action,  or  of  any  rents  or  profits  issuing  there- 
from, or  to  any  charge  on  any  such  estate  or  interest,  with  intent 
to  defraud  prior  or  subsequent  purchasers,  or  to  delay,  hinder,  or 
defraud  creditors  (c).  But  it  is  declared,  that  no  conveyance  or 
charge  shall  be  deemed  fraudulent,  as  against  creditors  or  pur- 
chasers, solely  on  the  ground  that  it  was  not  founded  on  a  valua- 
ble consideration  (d).  It  is  now  the  settled  American  doctrine, 
that  a  bona  fide  purchaser,  for  a  valuable  consideration,  is  pro- 
tected under  the  statutes  of  13  and  27  Eliz.,  as  adopted  in  this 
country,  whether  he  purchases  from  a  fraudulent  grantor,  or  a 
fraudulent  grantee;  and  that  there  is  no  difference  in  this  respect 
between  a  deed  to  defraud  subsequent  creditors,  and  one  to  de- 
fraud subsequent  purchasers  (e). 

(a)  New  York  Revised  Statutes,  vol.  ii.  134. 

(6)  If  a  vendee  be  guilty  of  actual  fraud  in  procuring  a  title  to  land,  no 
title  pa.sses  to  him,  whether  the  sale  be  private  or  judicial.  The  sale  is  abso- 
lutely null  and  void  to  all  intents  and  purposes.  Sands  v.  Codwise,  4  Johns. 
Rep.  536,  598.  Gilbert  v.  Hoffman,  2  Watts,  66.  The  Connecticut  statute  of 
frauds  is  short  and  comprehensive,  and  declares  void  all  fraudulent  convey- 
ances of  lands  or  chattels,  and  all  bonds,  suits,  judgments,  or  contracts,  with 
intent  to  avoid  any  debt  or  duty,  as  against  the  party  injured.  Statutes  of 
Connecticut,  1838,  ch.  300. 

(c)  New  York  Revised  Statutes,  vol.  ii.  690,  sec.  3. 

{d)  Ibid.  vol.  ii.  137,  sec.  4. 

(e)  Anderson  v.  Roberts,  18  Johns.  Rep.  515.  Bean  v.  Smith,  2  Mason,  252. 
Bridge  v.  Eggleston,  14  Mass.  Rep.  245.  Martin  v.  Cowles,  1  Dei\  &  Battle, 
29.  Somes  v.  Brower,  2  Pick.  184.  Thompson  v.  M'Lean,  1  Ashmead,  129. 
Violett  V.  Violett,  2  Dana's  Ken.  Rep.  324.  Price  v.  Jenkin,  4  Watts.  85.  If 
the  grantee,  however,  knows  when  he  takes  hi.s  deed,  that  the  object  of  the 
grantor  is  to  defraud  others,  the  deed  is  void,  though  he  may  give  a  full  con- 
sideration. Edgall  r.  Lowell,  4  Vtrmont  Rep.  405.  By  the  English  statute 
of  3  and  4  William  IV.,  c.  27,  sec.  26,  property  is  not  recoverable  on  account 
of  fraud  from  nhona  ^Repurchaser  for  valua})l('  consideration,  who  has  not 
assisted  in  such  fraud,  and  had  not  notice  of  it.  But  if  a  i>nr('h.'is('r  gives  a 
full  and  fair  price,  and  takes  posseasion,  yet.  if  it  l)e  done  for  the  piirjmse  of 
defeating  creditors  or  their  pending  execution,  it  is  an  act,  fraudulent  and 
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The  consideratioQ  of  a  deed  must  be  good  or  valuable,  and  not 
partaking  of  any  thing  immoral,  illegal,  or  fraudulent.  It  is  a 
universal  rule,  that  it  is  unlawful  to  contract  to  do  that  which  it 
is  unlawful  to  do;  and  every  deed  and  every  contract  are  equally 
void,  whether  they  be  made  in  violation  of  a  law  which  is  malum 
in  se,  or  only  malum  prohibitum  (a).  A  good  consideration  is 
founded  upon  natural  love  and  afPection  between  near  relations 
by  blood  (6);  but  a  valuable  one  is  founded  on  some 
thing  deemed  valuable,  *  as  money,  goods,  services,  or  [  *  465  ] 
marriage.  There  are  some  deeds,  to  the  validity  of 
which  a  consideration  need  not  have  been  stated.  It  was  not  re- 
quired, at  common  law,  in  feoffments,  fines,  and  leases,  in  con- 
sideration of  the  fealty  and  homage  incident  to  every  such  con- 
veyance. The  law  raised  a  consideration  from  the  tenure  itself, 
and  the  solemnity  of  the  act  of  conveyance.  The  necessity  of 
a  consideration  came  from  the  courts  of  equity,  where  it  was 
held  requisite  to  raise  a  use;  and  when  uses  were  introduced  at 
law,  the  courts  of  law  adopted  the  same  idea,  and  held,  that  a 
consideration  was  necessary  to  the  validity  of  a  deed  of  bargain 
and  sale.^^  It  has  been  long  the  settled  law,  that  a  consideration 
expressed  or  proved,  was  necessary  to  give  effect  to  a  modern 
conveyance  to  uses  (c).  The  consideration  need  not  be  ex- 
pressed in  the  deed,  but  it  must  exist.  No  use  will  be  raised  in 
a  covenant  to  stand  seised,  or  by  bargain  and  sale  upon  a  general 
consideration,  as  by  the  words  "for  divers  good  considerations," 
but  in  such  cases  a  sufficient  consideration  may  be  averred  (d). 

void.  Lord  Mansfield,  in  Worseley  r.  De  Mattos,  1  Burr.  474,  475.  In  Jones 
V.  Powles,  3  Mijhie  <&  Keenc,  581,  the  ma.ster  of  the  rolls,  held,  that  the  rule 
that  a  purchaser  for  valuable  consideration,  without  notice,  was  protected  by 
the  legal  estate,  extended  to  cases  where  the  title  was  impeached  by  secret 
acts  of  vendor,  or  by  false  assertions  of  vendor,  provided  the  purchased  title 
was  clothed  with  possession,  and  the  falsehood  could  not  be  detected  by  rea- 
sonable diligence. 

(a)  Aubert  v.  Maze,  2  Bos.  <&  Pull  371.  Ribbans  v.  Crickett,  ibid.  264. 
Watts  V.  Brooks,  3  Vcs.  612.  Bank  of  the  United  States  v.  Owens,  2  Peters' 
U.  S.  Rep.  527. 

(&)  The  relation  of  grandfather  and  granddaughter  is  within  the  requisite 
relation.     Stovail  v.  Barnett,  4  Lit.  Ken.  Pep.  207. 

(c)  Lord  V.  Spillet,  2  Atk.  Pep.  148.  Jackson  v.  Alexander,  3  Johns.  Rep. 
491.     Preston  on,  Ahairacis.  v()l.  iii.  13,  14. 

{d)  Mildmay's  case,  1  Co.  175.  a.     Stevens  v.  Griffith,  3  Vermont  Rep.  448. 

^^  The  better  doctrine  appears  to  be,  that  any  valuable  consideration,  a 
quid  pro  quo.,  acknowledged  or  proved,  will  be  sufficient  to  sustain  a  deed  of 
bargain  and  sale.  Jackson  r.  Leek,  19  Wend.  339.  Den  v.  Hanks,  5  Iredell, 
30. 
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It  is  sufficient  if  the  deed  purports  to  be  for  money  received  or 
value  received,  without  mentioning  the  certainty  of  the  sum;  and 
if  any  sum  is  mentioned,  the  smallest  in  amount  or  value  will  be 
sufficient  to  raise  the  use  (a).  The  consideration  has  become  a 
matter  of  form,  in  respect  to  the  validity  of  the  deed  in  the  first 
instance,  in  a  court  of  law;  and  if  the  deed  be  brought  in  ques- 
tion, the  consideration  may  be  averred  in  pleading,  and  supported 
by  pr©of.  If  a  consideration  be  expressed  in  the  deed,  the  grantor 
is  estopped,  and  cannot  be  permitted  to  aver  against  it,  unless 
there  be  fraud  or  illegality  in  it;  and  then  be  may  show  it  (6).'^ 
The  receipt  of  the  consideration  money  is  usually  mentioned  in 
the  deed;  and  Mr.  Preston  says  (c),  that  if  the  receipt 
[  *  466  ]  of  it  be  not  endorsed  upon  the  deed,  it  *  will,  in  trans- 
actions of  a  modern  date,  be  presumptive  evidence  that 
the  purchase  money  has  not  been  paid,  and  impose  upon  a  future 
purchaser  the  necessity  of  proving  payment,  in  order  to  rebut  the 
presumption  of  an  equitable  lien  in  favour  of  the  seller  for  his 
purchase  money.  I  have  no  idea  that  the  courts  of  justice  in  this 
country  would  tolerate  any  such  presumption  in  the  first  instance, 
from  the  mere  circumstance  of  the  omission  to  endorse  on  the 
deed  the  receipt  of  payment,  for  that  ceremony  is  not  now  the 
American  practice.    . 

(4.)    The  description  of  the  estate. 

In  the  description  of  the  land  conveyed,  the  rule  is,  that  known 
and  fixed  monuments  control  courses  and  distances.  So,  the  cer- 
tainty of  metes  and  bounds  will  include,  and  pass  all  the  lands 
within  them,  though  they  vary  from  the  given  quantity  expressed 
in  the  deed.  The  least  certain  and  material  parts  of  the  descrip- 
tion must  yield  to  those  which  are  the  most  certain  and  material, 
if  they  cannot  be  reconciled;  though,  in  construingr  deeds,  the 
courts  will  give  effect  to  every  part  of  the  decription,  if  practi- 

(a)  Fisher  V.  Smith,  Maoris  Rep.  569.  Jackson  v.  Rchoonmaker,  2  Johns.  Rep. 
230.  Jackson  v.  Alexander,  3  ibid.  491.  Cheney  v.  Watkins,  1  Harr.  d- 
Johns.  527. 

{b)  Collins  V.  Blantern,  2  Wils.  347.  Paxton  v.  Pophani.  9  IJast,  408.  But 
the  grantor  is  not  estopped  to  prove  that  there  were  other  considerations  than 
the  one  expressed.     Emraons  v.  Littlefield,  3  Maine  Re},.  238. 

(c)  Abstracts,  vol.  i.  72,  299.     Ibid.  vol.  iii.  15. 

**  Now,  in  each  of  our  states,  we  have  in  practical  use  but  a  .single  form  of 
deed;  requiring,  if  ])otween  stransrers,  a  valuable  consideration.  Kirkpatrick 
V.  Taylor,  13  111.  207.  lUackerby  v.  irolt(m,  5  Dana,  520.  Ford  v.  Elling- 
wood,  3  Mot.  (Ky.)  3.-,9. 
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cable. ^°  Where  natnral  and  ascertained  objects  are  wanting,  and 
the  course  and  distance  cannot  be  reconciled,  the  one  or  the  other 
may  be  preferred,  according  to  circumstances.  If  there  be  nothing 
to  control  the  course  and  distance,  the  lino  is  run  by  the  needle  (a). 
The  mention  of  quantity  of  acres,  after  a  certain  description  of 
the  subject  by  metes  and  bounds,  or  by  other  known  Kpecifica- 
tion,  is  but  a  matter  of  description,  and  does  not  amount  to  any 
covenant,  or  aflford  ground  for  the  breach  of  any  of  the  usual 
covenants,  though  the  quantity  of  acres  should  fall  short 
of  the  given  *  amount  (b).  Whenever  it  appeas  by  the  [*467  ] 
definite  boundaries,  or  by  words  of  qualification,  as 
"  more  or  less,"  or  as  "  containing  by  estimation,"  or  the  like,  that 
the  statement  of  the  quantity  of  acres  in  the  deed  is  mere  matter 
of  description,  and  not  of  the  essence  of  the  contract,  the  buyer  takes 
the  risk  of  the  quantity,  if  there  be  no  intermixture  of  fraud  in 
the  case  (c).  So,  according  to  the  maxim  of  Lord  Bacon,  falsa  de- 
monstratio  non  nocet,  when  the  thing  itself  is  certainly  described ; 
as  in  the  instance  of  the  farm  called  A.,  now  in  the  occupation 
of  B. ;  here  the  farm  is  designated  correctly  as  farm  A. ;  but  the 
demonstration  would  be  false  if  C,  and  not  B.,  was  the  occupier, 


(a)  Jackson  v.  Staats,  2  Johns.  Cas.  350.  Trammell  v.  Nelson,  2  Harr.  <& 
ITHenry,  4.  Pernam  v.  Weed,  6  Mass.  Rep.  331.  M'lver  v.  Walker,  9 
CrancWs  Rep.  173.  Preston  v.  Bowmar,  6  Wlieat.  Rep.  580.  Colelough  v. 
Richardson,  1  M' Cord's  Rep.  167.  Welch  v.  Phillips,  ibid.  215.  Brooks  v. 
Tyler,  2  Vermont  Rep.  348.  Clark  v.  Wethey,  19  Wendell,  320.  The  rules  of 
law  as  to  the  location  of  lands  by  description  in  deeds,  and  as  to  the  resort 
of  the  secondary  evidence  of  the  declarations  and  acts  of  the  parties,  when 
the  primary  evidence  fails,  are  clearly  stated  in  this  last  case. 

(6)  Mann  v.  Pearson,  2  Johns.  Rep.  27.  Smith  r.  Evans,  6  Binney's  Rep. 
102.  Powell  V.  Clark,  5  Mass.  Rep.  355.  And  see  1  Aiken's  Rep.  325,  to  the 
same  point.  Jackson  v.  Moore,  6  Cowen's  Rep.  706.  Allison  v.  Allison.  1 
Verger's  Tenn.  Rep.  16. 

(c)  Stebbins  v.  Eddy,  4  Mason's  Rep.  414.  If  land  be  sold  by  certain  bounds 
or  for  so  much  for  the  entire  parcel,  which  is  per  arersionem,  in  the  language 
of  the  civilians,  as  for  a  field  enclosed,  or  an  island  in  a  river,  which  is  a 
distinct  and  entire  object,  any  surplus  of  land  over  the  quantity  given  be- 
longs to  the  vendee.  Innis  v.  McCrummin,  12  Martin's  Louis.  Rep.  425, 
Lesassier  v.  Dashiell,  13  Louis.  Rep.  151.  Potheir,  Traite  du  Cont.  de  Vente, 
No.  255.  A  very  great  diflference  (as  thirty-three  per  cent,  for  instance)  be- 
tween the  actual  and  the  estimated  quantity  of  acres  of  land  sold  in  the  gross, 
would  entitle  a  party  to  relief  in  chancery,  on  the  ground  of  ffross  mistake. 
Quesnel  v.  Woodlief,  2  Hen.  <£•  3Tu)if.  173,  note.  Nelson  v.  Matthews,  2  ibid. 
364.  Harrison  v.  Talbot,  2  Dana's  Keu.  Rep.  258.  In  the  last  ca.se,  the 
series  of  Kentucky  decisions  on  the  subject  are  ably  reviewed. 

^^  A  deed  is  to  be  construed  Mith  reference  to  the  actual  rightiul  state  of 
the  property  at  the  time  of  its  execution.  Pollard  v.  Maddox,  28  Ala.  325. 
Richardson  v.  Palmer,  38  N.  H.  218.  Stanley  v.  Green,  12  Cal.  148.  Abbott 
V.  Abbott,  51  Me.  581.     KarmuUer  v.  Krotz,  18  Iowa,  356. 
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and  yet  it;  would  not  vitiate  the  grant  (a).  Some  things  will 
pass  by  the  conveyance  of  land  as  incidents  appendant  or  ap- 
purtenant thereto  (b).  This  is  the  case  with  the  right  of  way  or 
other  easement  appurtenant  to  land  (c).  So,  also,  if  the  owner  of 
a  mill  and  dam,  and  certain  lands  overflowed  by  the  dam,  sells 
the  mill  with  all  its  privileges  and  appurtenances,  the  pur- 
chaser may  continue  the  dam  with  the  same  head  of  water  (d). 
And  if  a  house  or  store  be  conveyed,  every  thing  passes  which 
belongs  to,  and  is  in  use  for  it  as  an  incident  or  appurtenance  (e). 
A  conduit,  conveying  water  to  the  lands  sold  from  another  part 
of  the  lands  of  the  grantor,  will  pass  as  being  necessary  or  q'Masi 
appendant  thereto  (/).  So,  a  race-way,  conducting  water  from  a 
mill  on  to  another  part  of  the  grantor's  land,  has  been  held  to 
pass  by  a  conveyance  of  land  with  the  mill  thereon  (g).  Upon 
a  conveyance  of  land  and  delivery  of  possession,  it  has  been 
adjudged  that  the  growing  grain  does  not  pass  to  the  vendee,  for  it 

is  deemed  to  be  personal  estate  (h).  A  contrary  rule  was, 
[  *  468  ]  *however,  previously  declared  in  Foote  v.  Colvin  (^);  and 

was  likewise  admitted  in  Kittredge  v.  Woods  (k).  If  the 
land  be  sold  without  any  reservation  of  the  crops  in  the  ground, 
the  law  is  strict  as  between  vendor  and  vendee;  and  I  apprehend 
the  weight  of  authority  to  be  in  favour  of  the  existence  of  the 
rule  that  the  conveyance  of  the  fee  carries  with  it  whatever  is  at- 

(a)  Blague  v.  Gould,  Cro.  C.  447,  473.  Jackson  v.  Clark,  7  Johns.  Bep.  217. 
Howell  V.  Saule,  5  Mason'ii  Rep.  410. 

(6)  Co.  Litt.  56,  121,  b.  152,  307,  a.     Comyn's  Dig.  Grant.  E.  11. 

(c)  Kentr.  Waite,  10  Pick.  138.  Story  v.  Odin,  12  Mass.  Rep.  157.  See, 
also,  Bayley,  J.,  in  Canham  v.  Fisk,  2  TyrwhiVs  Bep.  153,  157.  and  supra,  vol. 
iii.  420. 

{d)  Blaine's  Lessee  v.  Chambers,  1  Serg.  &  Batole,  169.  Pickering  v.  Sta- 
ples, 5  ibid.  107.  Tilghman.  Ch.  J.,  Strickler  v.  Todd,  10  ibid.  63.  Oakley 
V.  Stanley,  5  Wendell,  523.     Hathorn  v.  Stinson,  1  Fairfield,  224. 

(c)  United  States  v.  Appleton,  1  Sumner^ s  Rep.  492.  When  the  use  of  a 
thing  is  granted,  everything  is  granted  by  which  the  grantee  may  have  and 
enjoy  the  use.  Twisden,  J.,  in  Pomfret  v.  Ricroft,  1  Saund.  321,  323;  and 
this  IS  according  to  the  sound  maxim  of  the  common  law,  that  aliquis  quod 
concedit,  concedere  vidctur  ct  id,  sine  quo  res  ipsa  esse  non  potuit. 

(/)  Nicholas  V.  Chamberlaine,  Cro.  J.  121. 

[g)  N.  Ips.  Factory  v.  Hatchelder,  3  N.  II.  Rep.  190.  The  term  appurtenances 
signifies  something  appertaining  to  another  thing  as  princi])al,  and  which 
passes  as  incident  to  the  principal  thing,  and  which  is  of  a  different  but  con- 
gruous nature.  Ijand  cannot  be  appurtenant  to  land.  Harris  v.  Elliot,  10 
Peters^  U.  S.  Bep.  25.      United  States  r.  Harris,  1  Sumner,  37. 

Mistakes  of  facts  in  recitals  of  deeds,  given  by  official  men  who  sell  under 
judicial  authority,  may  be  exphiined.     CHover  c.  liulfin.  «  Ohio  Hep.  255. 

{h)  Smith  V.  Johnson,  1  Peait.  Rep.   471. 

(i)  H  Johns.  Rep.  216. 

(k)  3  N.  //.  Bep.  503. 
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tached  to  the  soil,  be  it  grain  growing,  or  any  thing  else;  and  that 
it  leaves  exceptions  to  the  rule  to  rest  upon  reservations  to  be 
made  by  the  vendor.  The  rule  was  so  understood  and  declared 
in  Crews  v.  Pendleton  (a).  A  reservation  is  a  clause  in  a  deed, 
whereby  the  grantor  reserves  some  new  thing  to  himself  out  of 
the  thing  granted,  and  not  in  esse  before  (ft) ;  but  an  exception  is 
always  of  a  part  of  the  thing  granted,  or  out  of  the  general  words 
and  description  in  the  grant.  It  is  repugnant  to  the  deed,  and 
void,  if  the  excepted  part  was  specifically  granted,  as  if  a  person 
grants  two  acres,  excepting  one  of  them  (c).  The  exception  is 
good  when  the  granting  part  of  the  deed  is  in  general  terms,  as 
in  the  grant  of  a  messuage  and  houses,  excepting  the  barn  or 
dove-house;  or  in  the  grant  of  a  piece  of  land,  excepting  the 
trees  or  woods;  or  the  grant  of  a  manor,  excepting  a  close,  ex  verba 
generali  aliquid  excipitur.  If  the  exception  be  valid,  the  thing 
excepted  remains  with  the  grantor,  with  the  like  force  and  effect, 
as  if  no  grant  had  been  made  (d), 

(5.)   Of  the  habendum. 

This  part  of  the  deed  was  originally  used  to  determine  the  in- 
terest granted,  or  to  lessen,  enlarge,  explain,  or  qualify  the 
premises.  But  it  cannot  perform  the  office  of  devesting  an  estate 
already  vested  by  the  deed;  for  it  is  void  if  it  be  repugnant  to  the 
estate  granted  (e).  It  has  degenerated  into  a  mere  useless  form; 
and  the  premises  now  contain  the  specification  of  the  estate 
granted,  and  the  deed  becomes  effectual  without  any  habendum. 
If,  however,  the  premises  should  be  merely  descriptive,  and  no 

(a)  1  LdgWa  Virg.  Rep.  297.  Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394. 
Wilkins  v.  Vashbinder,  7  ihid.  378,  S.  P.  and  the  case  of  Smith  v.  Johnson, 
alluded  to  in  the  text  is  overruled. 

(6)  An  incident  to  a  grant  may  be  the  subject  of  a  reservation,  as  the  re- 
servation of  a  mill  site,  and  the  right  to  erect  mill-dams,  and  the  use  ot 
streams  of  water  ;  but  the  reservation  is  inoperative,  until  the  grantor  exer- 
cises his  right.  Thomp.son  v.  Gregory,  4  Johns.  Hep.  81 .  Provost  v.  Calder^ 
2  Wendell,  51.     Dygest  ??.  Matthews,  11  ibid.  35. 

(c)  Co.  Litt.  47,  "a.     Plowd.  153,  a. 

{d)  Ive  I'.  Saras,  Cro.  E.  521.  2  Eoll.  Abr.  455.  The  exception  required 
by  the  New  York  Statutes  (Aet  of  25th  February.  1789,  c.  32,  and  of  2>!th' 
February,  1789,  c.  44.  Xew  York  Revised  Statutes,  vol.  i.  198,)  in  patents 
of  all  gold  and  silver  mines,  is  an  instance  of  a  valid  exception  within  the 
rules  of  the  common  law.  The  doctrine  of  exceptions  in  a  deed  is  fully  stated* 
in  Shephard^s  Touch,  by  Preston,  78;  and  see,  also,  Lord  Ch.  J.  Denman's  ex- 
position of  the  distinction  between  a  reservation  and  an  exception.  D(*c  c 
Lock,  4  Neville  &  Manning,  807. 

(e)  2  Blacks.  Com.  298.  Goodtitle  v.  Gibbs,  5  Barnw.  cC-  Cress.  709.  Deu- 
ver  V.  liice,  3  Battles  N.  C.  Rep.  433. 
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estate  be  mentioned,  then  the  habendum  becomes  eflBcient  to  de 
clare  the  intention ;  and  it  will  rebut  any  implication  arising  from 
the  silence  of  the  premises. 

(6.)  Of  the  usual  covenants  in  a  deed. 

The  ancient  warranty  was  a  covenant  real,  or  one  concerning 
the  realty,  whereby  the  grantor  of  an  estate  of  freehold,  and  his 
heirs,  were  bound  to  warrant  the  title;  and  either  upon 
[  *  469  ]  voucher,  or  by  judgment  *  in  a  writ  of  wan^antia  chartce^ 
to  yield  other  lands  to  the  value  6f  those  from  which 
there  had  been  an  eviction  by  a  paramount  title  (a).  The  heir 
of  the  warrantor  was  bound  only  on  condition  that  he  had,  as 
assets,  other  lands  of  equal  value  by  descent  Lineal  warranty 
was  where  the  heir  derived  title  to  the  land  warranted,  either 
from  or  through  the  ancestor  who  made  the  warranty;  and  col- 
lateral warranty  was  where  the  heir's  title  was  not  derived  from 
the  warranting  ancestor;  and  yet  it  barred  the  heir  from  claiming 
the  land  by  any  collateral  title,  upon  the  presumption  that  he 
might  thereafter  have  assets  by  descent  from  or  through  the  an- 
cestor; and  it  imposed  upon  him  the  obligation  of  giving  the  war- 
rantee other  lands  in  case  of  eviction,  provided  he  had  assets  (b). 
These  collateral  warranties  were  deemed  a  great  grievance;  and, 
after  successive  efforts  to  be  relieved  from  them,  the  statute  of  4 
Anne,  c.  16,  made  void  not  only  all  warranties  by  any  tenant  for 
life,  as  against  any  person  in  reversion  or  remainder,  but,  as 
against  the  heir,  all  collateral  warranties,  by  any  ancestor  who  had 
no  estate  of  inheritance  in  possession.  The  statute  of  Anno  was 
re-enacted  in  New  York  in  1788,  ard  adopted  in  Rhode  Island 
as  early  as  1749  (c);  but  the  Neiv  York  Revised  Statutes  (d)  have 
made  a  more  thorough  reformation,  for  they  have  abolished  both 

(a)  Co.  Lift  3G5,  a. 

(6)  2  Blacks.  Com.  301,  302.  In  the  case  of  a  conveyance  of  land -svith  war- 
ranty, and  assets  descend  to  the  heir  of  the  grantor  of  greater  value  than  the 
land,  and  that  heir  be  a  female  who  marries,  her  husband  is  rebutted,  on  the 
principle  of  avoiding  circuity  of  action,  from  claiming  the  land  under  a  title 
paramount  t^  that  of  the  grantor;  for  in  case  of  his  recovery  the  purchaser 
would  have  an  action  on  tlie  warranty  against  him  and  his  wife.  Bates  v. 
Norcross,  17  Pick.  Rep.  14. 

(c)  See  1  Sumner^H  Rep.  258 — 2()3.  In  Virginia,  according  to  the  construc- 
tion of  the  act  of  1785,  (1  Rer.  Code,  c.  13,  p.  24,)  all  warranties,  lineal  or 
collateral,  which  descend  without  a.sset»s  are  void  a.s  to  the  heirs,  but  all  war- 
ranties, whether  commenced  by  disseisin  or  otherwise,  are  valid  agniust  the 
heirs  of  the  warrantors,  so  far  as  assets  descend  from  the  warrantors.  2 
Tucker^a  Black  303,  note  8.     Lovuix^h  Digest,  vol.  ii.  247. 

(d)  Vol.  i.  739,  sec.  141. 
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lineal  and  collateral  warranties,  with  all  their  incidents,  and  made 
heirs  and  devisees  answerable  upon  the  covenant  or  agreement  of 
the  ancestor  or  testator,  to  the  extent  of  the  lands  descended  or 
devised  (a).  The  settled  rule  of  the  common  law  is,  that  an  ex- 
press covenant  will  restrain  or  destroy  a  general  implied  cove- 
nant (6);  but  the  New  York  statutes  have  further  declared  (c), 
that  no  covenants  shall  be  implied  in  any  conveyance  of  real 
estate,  whether  such  conveyance  contain  special  cove- 
nants *  or  not.  These  provisions  leave  the  indemnity  \  *470] 
of  the  purchaser  for  failure  of  title,  in  cases  free  from 
fraud,  to  rest  upon  the  express  covenants  in  the  deed;  and  they 
have  wisely  reduced  the  law  on  this  head  to  certainty  and  pre- 
cision, and  dismissed  all  the  learning  of  warranties,  which  abounds 
in  the  old  books,  and  was  distinguished  for  its  abstruseness  and 
subtle  distinctions.  It  occupies  a  very  large  space  in  the  Com- 
mentaries of  Lord  Coke,  and  in  the  notes  of  Mr  Butler;  and  there 
was  no  part  of  the  English  law  to  which  the  ancient  writers  had 
more  frequent  recourse,  to  explain  and  illustrate  their  legal  doc- 
trines. Lord  Coke  declared  "  the  learning  of  warranties  to  be  one 
of  the  mOst  curious  and  cunning  learnings  of  the  law  ;  "  but  it  is 
now  admitted  by  Mr.  Butler  to  have  become,  even  in  England,  in 
most  respects,  a  matter  of  speculation  rather  than  of  use.  The 
ancient  remedy  on  the  warrantia  chartce  had,  however,  this  valu- 
able incident  :  when  the  warrantor  was  vouched,  and  judgment 
passed  against  the  tenant,  the  latter  obtained  judgment  simul- 
taneously against  the  warrantor,  to  recover  other  lands  of  equal 
value.  This  was  the  consolidation  of  the  original  action  with  the 
remedy  over,  without  the  expense  and  delay  of  a  cross  suit  (d). 

(a)  The  statute  of  Anne  does  not  appear  to  have  been  jijenerally  or  Ibrniall y 
re-enacted  in  our  American  statute  hiws,  because  the  hiw  of  lineal  and  col- 
lateral warranties  never  has  been  generally  adopted  in  onr  American  juris- 
prudence. 

{!))  Noke's  case.  4  Co.  80.  Deering  v.  Farrington,  1  Mod.  Rep.  113.  Mer- 
rill V.  Frame,  4  Taunt.  Rep.  329.  Frost  r.  Kaymond,  2  Caines,  188.  Weiser 
V.  Weiser.  5  Watts,  279.  Line  f.  St^ephenson,  4  Binqham^ h  N.  C.  Rep.  678. 
S.  C.  o  ibid.  183. 

(c)  New  York  Reprised  Statutes,  vol.  i.  738,  sec.  140. 

(</)  By  the  civil  law,  and  also  by  that  of  France,  and  by  the  Louisianian 
code,  if  the  buyer,  who  is  sued,  fails  to  cite  his  vendor  in  warranty,  the  lat- 
ter is  not  liable  for  the  costs  and  damages  resulting  from  defending  the  ai'tion. 
The  vendor  called  in  warranty  may  either  defend  tlie  suit,  or  abandon  the 
defence  if  he  deems  it  hopeless.  The  S]ianish  law  went  to  a  severer  extent. 
and  by  it  the  buyer,  who  failed  ti)  cite  his  vendor  in  warranty,  lost  all  re- 
course on  him.     Delacroix  v.  Ceuas,  20  Marlin^a  Louis.  Rep.  356. 
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The  remedy  by  the  ancient  warranty  never  had,  as  I  presume, 
any  practical  existence  in  any  part  of  the  United  States,  and  per- 
sonal covenants  have  superseded  the  old  warranty;  and  they  do 
not  run  with  the  land,  but  affect  only  the  covenantor,  and  the  as- 
sets in  the  hands  of  his  representatives  after  his  death  (a).  The 
remedy  is  by  an  action  of  covenant   against  the  grantor,  or  his 

real  or  personal  representatives,  to  recover  a  compensa- 
[  *  471  ]  tion  in  damages  for  the  land  *  lost  upon  eviction  for 

failure  of  title  (b).  Upon  eviction  of  the  freehold,  no 
personal  action  of  covenant  lay  at  common  law  upon  the  warranty. 
The  party  had  only  his  writ  of  warrantia  chartoe  upon  his  war- 
ranty, to  recover  a  recompense  in  value  to  the  extent  of  his  free- 
hold. But  if  the  eviction  did  not  defeat  the  freehold,  and  only 
interrupted  the  possession  for  a  term,  as  by  lease  for  years,  in 
that  case  the  party  evicted  might  have  covenant  (c).  The  intro- 
duction of  the  personal  covenants  in  lieu  of  the  ancient  warranty, 
has  done  away  the  value  of  this  distinction;  and  the  usual  per- 
sonal covenants  inserted  in  a  conveyance  of  the  fee,  are,  1.  That 
the  grantor  is  lawfully  seised;  2.  That  he  has  good  right  to  con- 
vey; 3.  That  the  land  is  free  from  encumbrances;  4.  That  the 
grantee  shall  quietly  enjoy;  5.  That  the  grantor  will  warrant  and 
defend  the  title  against  all  lawful  claims.  The  covenants  of  seisin, 
and  of  a  right  to  convey,  and  against  encumbrances,  are  personal 

(a)  It  has  been  doubted,  in  Virginia,  whether  a  pure  warraniin  charts', 
would  lie  in  that  state,  since  voucher  was  done  away  by  statute.  The  tecli- 
nical  words  of  a  warranty  were  Ego  et  hcredcs  met  warrantizahimus  in  perpe- 
iuum.  But  it  was  held,  that  the  covenant,  in  a  deed  of  bargain  and  sale,  that 
the  grant* 'r  would  warrant  and  forever  defend,  was  a  j>eisonal  covenant,  and 
the  bargainee  Wiis  not  driven  to  his  ancient  writ  of  warrantia  chnrtic.  Tabb  v. 
Bingford,  4  Leigh,  132.  The  covenant  of  warranty,  says  Mr.  Justice  Story, 
in  Stoddard  v.  Gibbs,  1  Sumner^ s  Eep.  263,  is,  in  this  country,  deemed  a  per- 
sonal covenant  and  may  not  authorize  a  recovery  over  of  the  value  troni  the 
heir,  if  he  has  assets,  in  a  warrantia  chartm,  but  only  in  an  action  of  covenant; 
yet  that  does  not  prevent  the  covenant  of  warranty  from  operating  as  a  bar 
to  the  title  of  the  heir  by  way  of  rebutter,  when  it  descends  upon  him  fi-om 
the  warranting  ancestor. 

(h)  If  land  be  taken  by  statute  for  public  purposes,  upon  compensation 
being  made,  such  an  eviction  is  not  by  reason  of  defect  of  title,  and  is  not 
within  the  meaning  of  the  covenant  for  quiet  enjoyment.  Frast  jj.  Earnest, 
4  WJiarton,  86. 

(c)  Pincombe  v.  Rndge,  IloharVs  Rep.  3.  Yelv.  139,  S.  C.  If  the  grantee 
accepts  a  deed  witliout  covennnts,  and  the  case  be  free  from  fraud,  he  can- 
not recover  back  the  consideration  m(mey,  thougli  tlie  title  fiils.  Frost  r. 
Kaymond,  2  Caines^  Rep.  18h.  Yeates,  J..  in  1  Srrg.  d'-  /iair/c.  117.  Com- 
monwealth v.  M'Clanachan,  4  Randolph,  4S-2.  Abbott  *'.  Alb-n.  ^1  Johns.  Ch. 
Rep.  523.  Emerson  v.  County  |)f  W..  <)  (ireenleaf  88.  Lighty  v.  Sliorb,  3 
Penn.  Rep.  4r)2.     Krause  v.  Kcigcl,  2  Wharton,  385. 
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covenants,  not  running  with  the  land,  or  passing  to  the  assignee; 
for,  if  not  true,  there  is  a  breach  of  them  as  soon  as  the  deed  is 
executed,  and  they  become  choses  in  action,  which  are  not  tech- 
nically assignable.  But  the  covenant  of  warranty,  and  the  cove- 
nant for  quiet  enjoyment,  are  prospective,  and  an  actual  ouster 
or  eviction  is  necessary  to  constitute  a  breach  of  them.  They 
are,  therefore,  in  the  nature  of  real  covenants,  and  they  run  with 
the  land  conveyed,  and  descend  to  heirs,  and  vest  in  assignees,  or 
the  purchaser  (a).  The  distinction  taken  in  the  American  cases  is 
supported  by  the  general  current  of  English  authorities, 
which  assume  the  principle  that  covenant  does  not  *  lie  [  *  472  ] 
by  an  assignee,  for  a  breach  done  before  his  time  (b). 
on  the  other  hand  it  was  decided  by  the  K.  B.,  in  Kingdon  v. 
Nottle  (c),  that  a  covenant  of  seisin  did  run  with  the  land,  and 

(a)  Greenby  v.  Wilcox,  2  Johns.  Rep.  1.  Kerr  v.  Shaw,  I'S  ihid.  236.  Booth 
V.  Stark,  1  Conn.  Rep.  244.  Mitchell  v.  Warner,  5  ihid.  497.  Withy  v.  Mum- 
ford,  5  Coiven\s  Rep.  137.  Birney  v.  Hanii,  3  MarshalVs  Rep.  324.  Innis  v. 
Agnew,  1  Ohio  Rep.  389.  Parson,  C.  J.,  in  Marstou  c.  Hobbs,  2  3IasH.  Rtp. 
439.  Bickford  v.  Page,  ibid.  455.  Chapmau  v.  Holmes,  5  Halsted^s  Rep.  20. 
Garfield  v.  Williams,  2  Vermont  Rep.  327. 

{}))  Lewis?'.  Ridge,  Cro.  iiJ.  863.  Comi/n^sDig.  tit.  Covenant,  B.  3.  Andrew 
V.  Pearce,  4  Bos.  &  Pull.  158.  Covenants  which  run  with  the  land,  are  ex- 
ceptions to  the  rule  of  the  common  law  that  choses  in  action  cannot  be  as- 
signed. They  cannot  be  separated  from  the  land,  and  transferred  without 
it,  but  they  go  with  the  land,  as  being  annexed  to  the  estate,  and  bind  the 
parties  in  respect  to  the  privity  of  estate.  But  this  is  to  be  understood  with 
the  qualification  that  the  covenants  will  pass  where  the  possession  goes  from 
one  person  to  another  by  deed,  and  there  is  afterwards  a  total  failure  of  title, 
and  a  subsequent  eviction.  Beddoe  v.  Wadsworth.  21  Wendell.  120,  The 
assignee,  by  reason  of  the  privity  of  estate,  is  entitled  to  the  benefit  of,  and 
is  bound  by  all  covenants  running  with  the  land.  Spencer's  case,  5  Co.  17 
b.  Thus,  if  a  lessor  grants  over  his  reversion,  he  shall  not  have  an  action 
for  reut  due  after  his  assignment,  for  the  privity  of  contract  follows  the 
estate.  Walker's  case,  3  Co.  22.  And  the  assignee  or  purchaser  of  a  cove- 
nant of  warranty  running  with  the  land,  who  is  evicted,  may  sue  any  one 
or  more  of  the  covenantors,  whether  immediate  or  remote,  but  he  must  show 
a  damage  to  himself  from  the  breach  alleged,  by  first  nuiking  satisfaction 
upon  his  own  covenant  to  the  person  evicted:  in  like  manner  as  the  holder 
of  negotiable  paper  may  sue  his  immediate  or  any  prior  endorser,  after  he 
has  taken  up  the  paper  from  the  holder  below  him.  Kingdon  r.  Nottle,  1 
Maule  (S:  Selw.  353.  4  ibid.  53.  AVithv  r.  Mumford,  5  Coiren'sRep.  137.  Mark- 
land  V.  Crump,  1  Dev.  i&  Battle,  94.'  In  Norman  v.  Wells,  17  Wnidell,  136, 
Mr.  Justice  Cowen  discusses  at  large  the  doctrine  of  inherent  covenants 
running  with  the  land,  and  of  an  assignable  character,  in  contradistinction 
to  those  which  are  collateral  or  personal.  The  numerous  authorities  are 
fully  and  ably  reviewed  from  the  leading  authority  of  Spencer's  case,  3  Co. 
16,  and  that  of  Bally  r\  Wells,  3  Wils.  27,  which  is  a  condensation  of  there- 
solutions  in  the  other,  and  he  concluded  that  to  rendei- a  covenanl  available 
to  the  assignee  of  a  lease,  it  must  be  touching  or  concerning  the  thing  de- 
mised, as  effecting  the  value  of  the  reversion,  or  the  term,  or  influencing  the 
rent. 

(c)  1  Maule  <£•  Selv.  355.     4  ibid.  53.     In  Ohio,  the  covenant  of  seisin,  when 
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the  assignee  might  sue,  on  the  ground  that  want  of  seisin  is  a 
continual  breach.  The  reason  assigned  for  this  last  decision  is 
too  refined  to  be  sound.  The  breach 'is  single,  entire,  and  perfect, 
in  the  first  instance.  It  is,  however,  to  be  regretted,  that  the 
technical  scruple  that  a  chose  in  action  was  not  assignable,  does 
necessarily  prevent  the  assignee  from  availing  himself  of  any, 
or  all  of  the  covenants.  He  is  the  most  interested,  and  the  most 
fit  person  to  claim  the  indemnity  secured  by  them,  for  the.  com- 
pensation belongs  to  him,  as  the  last  purchaser,  and  the  first  suf- 
ferer. 

The  general  covenant,  that  the  grantor  will  warrant  and  defend 
the  title,  (and  which  is  usually  the  concluding  and  sweeping  cove- 
nant in  a  deed,)  is  also  a  personal  covenant,  binding  on  the  per- 
sonal representatives  of  the  covenantor;  and  it  is  not  a  covenant 
real,  in  the  sense  of  the  old  feudal  law,  confining  the  remedy  to 
voucher,  or  ivan^antia  chartce.  The  ancient  remedy  is  inadequate 
and  inexpedient;  and  has  become  entirely  obsolete  (a).  The 
distinction  between  the  covenants  that  are  in  gross,  and  cove- 
nants that  run  with  the  land,  (and  which  are  covenants  real, 
annexed   to   or   connected   with    the   estate,    and    beneficial    to 

the  owner  of  it,  and  to  him  only,)  would  seem  to  rest 
[*473]  principally  on  this  ground,  *  that  to  make  a  covenant 

run  with  the  land,  there  must  be  a  subsisting  privity  of 
estate  between  the  covenanting  parties  (b).  A  covenant  to  pay 
rent  or  to  produce  title  deeds,  or  for  renewal,  are  covenants  of 
the  latter  character,  and  they  run  with  the  land  (c).^'     All  cove- 

the  covenantor  is  in  possession  claiming  title,  is  held  to  be  a  real  covenant 
running  with  the  land.  But  if  he  be  not  in  possession,  and  the  title  be  de- 
fective, it  is  in  the  nature  of  a  personal  covenant,  and  is  broken  as  soon  as 
made,  and  never  attaches  to  the  land.  Admr.  of  Backus  v.  M'Coy,  :J  Ohio 
iJc/?.  211.  This  was  in  ^iccordance  with  the  English  decisions,  in  j^fnule  ifc 
Sehcyn;  but  those  decisi»>ns  have  been  severely  criticised,  and  condennied, 
by  the  supreme  court  of  Connecticut,  in  Mitchell  v.  Warner,  5  Conn.  Hep. 
497. 

(a)  Parsons,  Ch.  J.,  in  Gore  r.  Brazier,  .'i  ^fa.ss.  R<p.  544,  545,  and  in  Mars- 
ton  V.  liobbs,  2  ibid.  438.  Townsend  v.  Morris,  fi  Coweu^A  Rep.  \'2.:\;  and 
Tilgham,  Ch.  J.,  in  Bender  v.  Fromberger.  4  Dall.  Rep.  442.  A  covenant  to 
execute  and  deliver  a  good  and  sufficient  deed  of  the  land  in  fee,  means  an 
operative  and  effectual  conveyance,  one  that  carries  with  it  a  good  and  suf- 
ficient title.  Clute  v.  Robinson.  2  Johns.  Rep.  595.  Judscm  v.  Wass,  11  ihitf. 
625,     Carpenter  r.  Bailey,  17  Wendell,  244. 

(h)  Lord  Kenyon,  in  VVebb  v.  ivussell,  'A  Term  Rep.  402.  Lord  Kllen- 
Ixmuigh,  in  Stevenson  v.  Lainlianl,  2  Kasi'n  Rep.  580.  Roach  »'.  Wadli;un,  <> 
ibid.  289.     Bayley,  J.,  in  Paul  r.  Nurse,  8  liarnw.  «C-  Cres.^.  48(). 

(c)  Spencer's  case,  5  TV/.  1(1,  a.      Vyvyati  v.  .Arthur,  1    linrnie.  tC-  (\e»s.  41(>. 

''"  A  covenant  of  seisin   is  not  one   which   can  be  tnmsrci  red    from   one 
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nants  concerning  title  run  with  the  land,  with  the  exception  of 
those  that  are  broken  before  the  land  passes  (a). 

There  are  implied,  as  well  as  express  covenants  concerning 
land,  and  the  former  run  with  the  land.  The  grant  of  a  water 
course  implies  a  covenant  by  the  grantor  not  to  disturb  the  grantee 
in  the  enjoyment  of  it.  Any  disturbance  in  the  enjoyment  of 
property  contrary  to  the  grant  of  the  party  creating  the  disturb- 
ance, is  a  breach  of  covenant  (6).  In  Pennsylvania,  Delaware, 
Illinois,  Indiana,  Missouri,  Mississippi,  and  Alabama,  it  is  de- 
clared by  statute,  that  the  words  grant,  bargain,  and  sell,  in  con- 
veyances in  fee,  shall,  unless  specially  restrained,  amount  to  a 
covenant  that  the  grantor  was  seised  of  an  estate  in  fee,  freed 
from  encumbrances  done  or  sufiPered  by  him,  and  for  quiet  enjoy- 
ment as  against  his  acts.  But,  in  Grantz  v.  Ewalt  (c),  it  was  ad- 
judged, that  those  words,  in  the  Pennsylvania  statute  of  1715, 
(and  the  decision  will  equally  apply  to  the  same  statutory  lan- 
guage in  the  other  states,)  did  not  amount  to  a  general  warranty, 
but  merely  to  a  covenant  that  the  grantor  had  not  done  any  act, 

Vernon  v.  Smith,  5  Barmo.  &  Aid.  1.  Roe  v.  Hayley,  12  EasVs  Rep.  469. 
Covenant  for  rent  will  not  lie  against  the  assignee  of  the  lessee,  if  he  assigns 
his  interest  in  the  premises  before  the  rent  becomes  due.  Paul  v.  Nurse,  8 
Bamw.  &  Cress.  486.  The  assignee  is  liable  only  for  covenants  broken 
while  he  continues  assignee.  He  is  liable  only  on  the  privity  of  estate; 
and  he  may  discharge  himself  of  liability  for  subsequent  breaches,  by  assign- 
ing to  another.  Lekeux  v.  Nash,  Str.  Rep.  1221.  Valliant  v.  Dodemede,  2 
Atk.  Rep.  546.  Chnrcbwardens  v.  Smith,  3  Burr.  Rep.  1271.  Taylor  r.  Shum, 
1  Bos.  &  Pull.  21.  Armstrong  v.  Wheeler,  9  Cmcen's  Rep.  88.  But  he  is  lia- 
ble for  a  brea(;h  incurred  in  his  own  time,  though  the  action  be  not  com- 
menced until  after  he  has  assigned  the  premises.  Harley  v.  King,  2  Cromp- 
ion,  Meeson  d-  Roscoe,  18.  Tlie  Xrv)  York  Revised  Slaiuies,  vol.  i.  747,  sec.  24, 
would  seem  impliedly  to  have  destroyed  all  remedy  by  action  by  assignees 
of  lessees  against  assignees  of  lessors  upon  covenants  against  encumbrances, 
or  relating  to  the  title  or  possession  of  the  premises  demised.  There  must 
have  been  some  mistake  in  the  arrangement  or  language  of  the  section,  for 
the  provision  in  the  statute  of  32  Hen.  VIII.  c.  34,  was  adopted  in  all  the 
prior  revisions  of  the  statute  law  of  New  York,  and  it  never  could  have  been 
the  intention  to  abolish  it. 

(a)  An  able  writer  in  the  London  ''Law  Mof/azinc,^^  No.  22,  art.  4,  dis- 
cusses the  character  of  the  covenant  for  the  production  of  title  deeds,  and 
concludes  that  the  benefit  of  this  covenant  will  run  with  the  land  of  the 
covenantee,  so  long  as  a  privity  of  estate  subsists  between  the  owners  of  the 
several  estates  to  which  the  deeds  relate,  but  no  longer. 

(6)  Russell  V.  Gulwell,  Ore.  E.  657.  Bayley,  J.,  in  Seddon  v.  Senate,  15 
EasVs  Rep.  78,  79. 

(c)  2  Binney^s  Rep.  95. 


grantee  to  another  grantee  of  the  land  in  relation  to  which  it  is  made;  that 
is,  it  is  not  a  covenant  which  runs  with  the  estate.  Swasev  r.  Brooks.  30 
Vt.  692:  Baker  r.  Hunt,  40  111.  266;  Fitzhngh  r.  Ooghan.  2  J.  J.  Marsh, 
429;  Wilson  v.  Cochran,  46  Pa.  St.  229;  Hall  v.  Plaine,  14  Ohio  St.  422. 
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nor  created  any  encumbrance,  whereby  the  estate  might  be  de- 
feated. Upon  this  construction,  the  words  of  the  stat- 
[*474]  ute  *are  devested  of  all  dangerous  tendency;  and  they 
amount  to  no  more  than  did  the  provision  in  the  Eng- 
lish statute  of  6  Anne,  c.  35,  sec.  30,  upon  the  same  words.  It 
may  not  be  very  ioconvenient  that  those  granting  words  should 
imply  a  covenant  against  the  secret  acts  of  the  grantor;  but  be- 
yond that  point,  there  is  great  danger  of  imposition  upon  the 
ignorant  and  the  unwary,  if  any  covenant  be  implied,  that  it  is 
not  stipulated  in  clear  and  precise  terms.  In  New  York,  it  was 
decided,  in  Frost  v.  Raymond  (a),  and  proved  by  an  examination 
of  the  authorities,  that  the  words  "  grant,  bargain,  sell,  alien,  and 
confirm,"  did  not  imply  a  covenant  of  title  in  a  conveyance  in  fee; 
though  the  word  "grant,"  or  the  word  "demise,"  would  imply  a 
covenant  of  title,  in  a  lease  for  years.  The  word  "  give,"  it  was 
also  shown,  in  that  case,  would  amount  to  an  implied  warranty 
during  the  life  of  the  feoffor  (h).  But  this  doctrine,  though 
deemed  sound,  and  applicable  in  those  states  which  continue  to 
be  governed  on  this  point  by  the  common  law,  has  ceased  to  have 
any  operation  in  New  York,  under  the  provisions  in  the  Revised 
Statutes.  In  North  Carolina,  the  words  "give,  grant,  bargain, 
sell,"  &c.,  have  been  denied"  to  imply  any  warranty  of  title  (c); 
and  this  is  the  conclusion  which  sound  policy  would  dictate.  To 
imply  covenants  of  warranty  from  the  granting  words  in  a  deed, 
is  making  those  words  operate  very  often  as  a  trap  to  the  unwary. 
The  measure  of  damages,  in  actions  on  these  personal  cove- 
nants, is  regulated,  in  some  degree,  by  the  rule  on  the  ancient 
warranty.  At  common  law,  upon  voucher,  or  upon  the  writ  of 
warrantia  chartoe,  the  demandant  recovered  of  the  warrantor,  or 
heir,  other  lands,  of  equal  value  with  the  lands  from 
[*475]  which  the  feoffee  was  evicted.  The  value  *  was  com- 
puted as  it  existed  when  the  warranty  was  made;  so 
that,  though  the  land  had  afterwards  become  of  increased  value, 
by  the  discovery  of  a  mine,  or  by  buildings,  or  otherwise,  yet  the 

(a)  2  Cainea'  Rep.  188. 

(6)  The  case  of  Graiinis  v.  Clark,  8  Coxven''i<  Rep.  36,  is  to  the  same  effect, 
relative  to  the  words  grant  and  daninc;  and  in  an  action  on  tliose  covenants, 
it  is  not  necessary  to  aver  an  eviction.  Covenant  will  lie  on  the  word  ijmni 
in  the  assif^nment  of  a  lease.  liakcr  v.  Harris,  1  Pnri/ iir  Davison,  'M\0.  So, 
the  word  demhe,  in  a  lease,  implies  a  covenant  for  title  and  for  (juiet  enj«)y- 
ment,     J jine  v.  Stephenson,  '>   Iii»(f?iam^s  .V.  (\  Rep.  "i^A. 

(c)  Pricketa  v.  Dickens,  1  Murphy' h  Rep.  343.      Powell  t'.  T.yles,  ibid.  MH. 
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warrantor  was  not  to  render  in  value,  according  to  the  then  state 
of  things,  but  as  the  land  was  when  he  made  the  warranty  (a). 
And  when  personal  covenants  were  introduced,  as  a  substitute 
for  the  remedy  on  the  voucher  and  warranty,  the  ostablished 
measure  of  compensation  was  not  varied  or  afiFected.  The  buyer, 
on  the  covenant  of  seisin,  recovers  back  the  consideration  money 
and  interest,  and  no  more.  The  interest  is  to  countervail  the 
claim  for  mesne  profits,  to  which  the  grantee  is  liable,  and  is,  and 
ought  to  be,  commensurate  in  point  of  time  with  the  legal  claim 
to  mesne  profits.  The  grantor  has  no  concern  with  the  subse- 
quent rise  or  fall  of  the  land  by  accidental  circumstances,  or  with 
the  beneficial  improvements  made  by  the  purchaser,  who  cannot 
recover  any  damages,  either  for  the  improvements  or  the  in- 
creased value.  This  appears  to  be  the  general  rule  in  this  coun- 
try (6).  But,  on  the  covenant  of  warranty,  the  measure  of 
damages,  in  Massachusetts  and  Maine,  is  the  value  of  the  land  at 
the  time  of  eviction  (c).  This  may  greatly  exceed  the  value  and 
the  price  of  the  land,  at  the  time  of  the  sale;  but  the  rule  was 
adopted  in  the  first  settlement  of  the  country,  when  the  value 
of  the  land  consisted  chiefly  in  the  improvements 
*  made  by  the  occupants;  and  if  the  warranty  would  not  [  *476  ] 
have  secured  to  them  the  value  of  those  improvements, 
it  would  not  have  been  of  much  benefit  to  them.  In  other  states, 
the  measure  of  damages,  on   a  total  failure  of  title,  even  on  the 

(a)  Bradon,  de  Warrantia,  lib.  5,  c.  13,  sec.  3.  Bro.  tit.  Voucher,  pi.  W). 
Ibid.  tit.  Becouver  in  Value,  pi.  59.  Year  Book,  30  PMw.  III.,  14  1>.  Ibid. 
19  Hen.  VI  ,  46,  a.  CA,  a.     Ballet  v.  Ballet,  Godb.  151. 

(6)  Staats  v.  Ten  Eyck,  3  Caines^  Rep.  111.  Pitcher  y.  Livinj^stou,  4  Johm. 
Rep.  1.  Bennett  v.  Jenkins,  13  ibid.  50.  Marston  r.  Hobbs,  2  Man^.  Rep.  4.33. 
Caswell  V.  Wendell,  4  ibid.  108.  Smith  v.  Strong,  14  Pick.  128.  Bender  v. 
Fromberger,  4  IM.  Rep.  441.  Wilson  r.  Forbes,  2  Dev.  N.  C.  Rep.  30.  Sea- 
more  V.  Harlan,  3  DatuVs  Ken.  Rep.  415.  Tapley  r.  Labeaume,  1  Missouri 
Rep.  552.     Martin  v.  Long,  3  ibid.  391. 

(c)  Gore  v.  Brazier,  3  3fass.  Rep.  523.  Parker,  J.,  in  Caswell  v.  Wendell, 
4  ibid.  108.  Bigelow  v.  Jones,  ibid.  512.  Swatt  v.  Patrick,  3  Fairfield,  1. 
This  was  tbrmerly  the  rule  also  in  South  Carolina.  Liber  v.  Parsons,*!  Bay^s 
Rep.  19.  Gerard  v.  Rivers,  ibid.  205.  Witherspoon  v.  .Anderson,  3  Dess.  Eg. 
Rep.  245.  But  the  rule  is  now  settled  in  South  Carolina,  according  to  the 
English  common  law  doctrine.  Hinning  v.  Withers,  2  Tred.  Const.  Rep.  .')84. 
Ware  v.  Weathnall,  2  M'Cord's  Rep.  413.  Bond  v.  Quattlebaum.  1  ibid.  584, 
and  Statute  of  1824.  In  Louisiana,  the  vendee  on  eviction,  is  allowed  to 
show  the  increased  value  of  the  land  at  the  time  of  eviction  above  the  origi- 
nal price,  and  that  value,  under  certain  qualifications,  may  form  nart  of  the 
damages.  Bissell  v.  Erwiu,  13  Louis.  Rep.  143.  Such  increase  only  is  al- 
lowed as  the  parties  could  have  had  in  contemplation  at  the  time  of  the 
.sale,  and  not  the  enormous  increase  produced  from  luiforescien  or  transient 
caases. 
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covenant  of  warranty,  is  the  value  of  the  land  at  the  execution  of 
the  deed;  and  the  evidence  of  that  value  is  the  consideration 
money,  with  interests  and  costs  (a).  If  the  subsisting  encum- 
brances absorb  the  value  of  the  land,  and  the  quiet  enjoyment  be 
disturbed  by  eviction  by  paramount  title,  the  measure  of  damages 
is  the  same  as  under  the  covenants  of  seisin  and  of  warranty. 
The  uniform  rule  is,  to  allow  the  consideration  money,  with  in- 
terests and  costs,  and  no  more.  If  the  encumbrance  has  not  been 
extinguished  by  the  purchaser,  and  there  has  been  no  eviction 
under  it,  he  will  recover  only  nominal  damages,  inasmuch  as  it 
ia  uncertain  whether  he  would  ever  be  disturbed  (b).  If,  how- 
ever, the  grantor  had  notice  to  remove  the  encumbrance,  and  re- 
fused, equity  would,  undoubtedly,  compel  him  to  raise  it,  and 
decree  a  general  performance  of  a  covenant  of  indemnity,  though 

it  sounds  only  in  damages  (c).  The  ultimate  extent  of 
[  *  477  ]  the  vendor's  responsibility,  *  under  all  or  any    of  the 

usual  covenants  in  his  deed,  is  the  purchase  money,  with 
interest;  and  this  I  presume  to  be  the  prevalent  rule  throughout 
the  Uoited  States  {d). 

If  the  eviction  be  only  of  a  part  of  the  land  purchased,  the 

(a)  See  the  cases  cited  in  note  6.  supra;  and  see,  also,  Talbot  v.  Bedford, 
Cookers  Tenn.  Rep.  447.  Lowther  v.  The  Commonwealth,  1  Harr.  &  Munf. 
202.  Crenshaw  v.  Smith,  5  Munf.  Hep.  415.  Stout  v.  Jackson,  2  Rarid.  Rep. 
132.  Stewart  v.  Drake,  4  Halsted^s  Rep.  139.  Bennett  v.  Jenkins,  13  Jolim. 
Rep.  50.  Phillips  v.  Smith,  North  Carolina  Law  Repository,  475.  Cox  r\ 
Strode,  2  Bibb's  Rep.  272.  Booker  v.  Bell,  3  ibid.  175.  The  rule  in  Virginia 
has  been  fluctuating.  In  Mills  v.  Bell,  3  CalVs  Rep.  326,  it  was  the  value  at 
the  time  of  eviction.  In  Nelson  v.  Matthews,  2  Harr.  <£•  Munf.  164,  it  was 
the  value  at  the  time  of  the  contract;  and  the  discussions  and  decisions  in 
Stout  V.  Jackson,  have  settled  the  rule  in  that  state,  that  tlie  proper  measure, 
of  damages  is  the  value  of  the  land  at  the  time  of  the  warranty;  and  the  pur- 
chaser does  not  recover  of  the  vendor  the  value  of  his  improvenients.  See, 
also,  to  theS.  P.  in  Virginia.  Threlkeld  v.  Fitzhugh,  2  Lei(jh,  451.  The 
party  evicted,  recovers  on  his  warranty,  the  purchase  money,  with  interest, 
from  the  eviction,  and  the  costs  and  damages  thereon.  See,  also,  in  siipjiort 
of  the  general  rule,  Blackwell  v.  The  Justices  ot  Lawrence  County,  1  liUivk- 
ford's  tnd.  Rep.  266,  note.  Sheets  v.  An-drews,  2  ibid.  274.  Admr.  of  Backus 
r.  M'Coy,  3  Ohio  Rep.  221. 

(6)  Prescott  v.  Trueman,  4  Mass.  Rep.  627.  Delavergne  v.  Norris,  7  Johris. 
Rep.  358. 

(c)  Funk  V.  Voneida,  11  Serg.  <fe  Rawle,  109,  where  the  authorities  are  col- 
lected and  enforced,  in  the  learned  opinion  of  Mr.  Justice  Duncan;  and  where 
he  shows  the  ancient  rule,  under  the  writ  of  warrant  ia  ehartir  qui  timet  impli- 
eari. 

{d)  If  the  vendor  has  title,  and  r«'fuses  to  con\ey  according  to  contract,  or 
disables  himself  from  conveying  }>y  selling  to  a  stranger,  the  rule  of  damages 
is  the  value  of  the  land  when  the  conveyance  ought  to  have  been  made. 
Dustin  V.  Newcomer,  H  Ohio  lit  p.  49.  Hopkins  v.  Lee,  6  Wheaton,  109. 
Hopkins  r.  Yowell,  5  Yerfjer's  Hep.  305. 
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damages  to  be  recovered  under  the  covenant  of  seisin,  are  a  rata- 
ble part  of  the  original  price;  and  they  are  to  bear  the  same  ratio 
to  the  whole  consideration,  that  the  value  of  the  land,  to  which 
the  title  has  failed,  bears  to  the  value  of  the  whole  tract.  The 
contract  is  not  rescinded,  so  as  to  entitle  the  vendee  to  recover 
back  the  whole  consideration  money,  but  only  to  the  amount  of 
the  relative  value  of  the  part  lost  (a).  The  French  code  adopts 
the  same  rule  of  compensation  on  eviction  of  part  only  of  the 
subject;  but  it  allows  the  whole  sale  to  be  vacated,  if  the  eviction 
be  of  such  consequence,  relatively  to  the  whole  purchase,  that  the 
purchase  would  not  have  been  made  without  the  part  lost.  This 
has  the  appearance  of  refined  justice;  but  the  prosecution  of  such 
an  inquiry  must,  in  many  cases,  be  very  difficult  and  delusive; 
and  this  part  of  the  provision,  allowing  the  contract  to  be  re- 
scinded, has  been  dropped  in  Louisiana  (6).  The  measure  of 
compensation  for  a  deficiency  in  the  quantity  of  land,  in  the  case 
of  a  sale  by  the  acre,  unattended  with  special  circumstances,  has 
been  assumed,  in  some  cases,  to  be  the  average,  and  not  the  rela- 
tive value  (c).  But  in  cases  of  eviction  of  a  specific  part, 
justice  evidently  requires  that  the  relative,  instead  of 
*  the  average  value,  be  taken  as  the  rule  of  computa-  [  *478  ] 
tion;  for  though  the  part  lost  may  not  be  one- tenth 
part  of  the  quantity  of  land  purchased,  it  may  be  nine-tenths  of 
the  value  of  the  whole;  or  it  may  be  one-half  part  of  the  land 
sold,  and  yet  it  may  be  the  rocky  or  the  barren  part  of  the  farm, 
and  not  one-hundredth  part  of  the  value  of  the  remaining  moiety. 
The  French  law,  prior  to  the  revolution,  gave  to  the  buyer  a 
compensation  for  improvements,  and  the  increased  value  of  the 
land  in  addition  to  the  restitution  of  the  price,  with  interests  and 
costs.  It  was  founded  on  the  Roman  law;  but  the  provision  was 
destitute  of  fixedness  and  precision  (d).  The  Code  Napoleon  (e) 
has  rescued  the  rule  from  the  guidance  of  loose  and  arbitrary 
discretion,  and  reduced  it  to  certainty.     It  allows  the  purchaser, 

(a)  Morris  v.  Phelps,  5  Johns.  Rep.  49.  Guthrie  v.  Pugsleys,  12  ihid.  126. 
Dimmick  v.  Lock  wood,  10  Wendell,  142.  See,  also,  Beauchamp  v.  Damory, 
Year  Book,  29  Edw.  III.,  4  and  13  Edw.  IV.,  3.  Gray  r.  Briscoe.  Noy'sRep. 
142.  Dig.  21,  2,  1,  13.  Ibik.  1,  64,  sec.  3.  Pothier,  Traifr  du  Cont.  de  Ventc, 
No.  99,  139,  142;  all  which  cases  are  cited  in  Morris  v.  Phelps. 

(6)  Code  Napoleon,  art.  1636,  1637.     Civil  Code  of  Louisiana,  No.  2490. 

(c)  2  Harr.  &  Munf.  178.     4  Munf.  332. 

(d)  Pothier,  Traite  de  Cont  de  Vente,  No.  132—141.  Inst.  Dioit  Franf;ois, 
par  Argou,  torn.  ii.  liv.  3,  c.  23. 

(e)  Art.  1630— 164L 
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on  eviction,  to  recover  the  price,  and  the  mesne  profits  which  he 
is  obliged  to  pay  to  the  owner,  and  his  costs  and  expenses,  and 
the  increased  value  of  the  lands,  independent  of  the  acts  of  the 
purchaser,  and  also  the  beneficial  improvements  which  he  may 
have  made.  The  rule  in  the  French  law  does  no^  operate  with 
equality  and  justice.  The  vendor  is  bound  to  pay  for  the  in- 
creased value  of  the  land;  and  yet  if  it  happens  to  be  diminished 
in  value  at  the  time  of  eviction,  the  vendor  is  not  less  bound  to 
refund  the  purchase  money.  The  Civil  Code  of  Louisiana  (a) 
has  closely  copied  the  general  provisions  of  the  French  code  on 
the  subject;  but  it  has  omitted  this  inequality  of  regulation;  and 
and  it  likewise  confines  the  recovery  to  the  price,  mesne  profits, 
costs,  and  special  damages,  (if  any,)  and  beneficial  improvements. 
Both  the  French  and  Louisianian  codes  make  the  seller  pay  even 
for  the  embellishments  of  luxury  expended  on  the  premises,  if  he 

sold  in  bad  faith,  knowing  his  title  to  be  unsound. 
[  *  479  ]  *  The  rule  of  the  common  law,  and  the  one  most  pre- 
valent in  this  country,  appears  to  be  moderate,  just,  and 
safe.  The  French  rule  in  the  code  is  manifestly  unjust.  I  can- 
not invent  a  case,  said  Lord  Kames  (6),  where  the  maxim  cujus 
commodum  ejus  debet  esse  incommodum  is  more  directly  applica- 
ble. If  the  price  at  the  time  of  the  eviction  be  the  standard  for 
the  buyer,  it  ought  to  be  equally  so  for  the  seller.  The  hardship 
of  the  doctrine,  that  the  seller  must  respond,  in  every  case,  for 
the  value  of  the  land  at  the  time  of  eviction,  and  for  useful  im- 
provements, consists  in  this,  that  no  man  could  ever  know  the 
extent  of  his  obligation.  He  could  not  venture  to  sell  to  a  wealthy 
or  enterprising  purchaser,  or  in  the  vicinity  of  a  growing  town, 
without  the  chance  of  absolute  ruin  (c).  The  want  of  title,  in 
cases  of  good  faith,  is  usually  a  matter  of  mutual  error;  for  the 
buyer  investigates  the  title  when  he  buys;  and  the  English  rule 
would  appear  to  be  the  most  practicable,  certain,  and  benign  in 
its  application. 

The  manner  of  assigning  breaches  on  these  various  covenants, 
depends  upon  the  character  of  the  covenant.  In  the  covenant  of 
seisin,  and  in  the  covenant  that  the  covenantor  has  good  right  to 
convey,  it  is  sufficient  to  allege  the  breach  by  negativing  the 


(o)  Art.  2481—2490. 

■Principles  of  Equity,  vol.  1.  289. 
hid.  vol.  i.  288—303. 
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words  of  the  covenant  (a).  But  the  covenants  for  quiet  enjoy- 
ment, and  of  general  warranty,  require  the  assignment  of  a  breach 
by  a  specific  ouster  or  eviction  by  a  paramount  legal  title  (b). 
So,  in  the  case  of  the  covenant  against  encumbrances,  the  encum 
brance  must  be  specifically  stated.  These  are  some  of  the  gen- 
eral and  universally  acknowledged  rules,  that  apply  to  the  sub- 
ject; and  it  has  been  held  not  to  be  necessary  to  allege  an  ouster, 
or  eviction,  on  a  breach  of  a  covenant  against  encumbrances,  but 
only  that  it  is  a  valid  and  subsisting  encumbrance.  A  paramount 
title,  in  a  third  person,  or  a  public  highway  over  the  land,  are 
held  to  be  encumbrances  within  the  meaning  of  the  cov- 
enant (c);  though  the  existence  *of  such  a  public  high-  [  *480] 
way  would  not  be  a  breach  of  the  covenant  of  seisin  (d). 

V.   Of  the  several  species  of  conveyances. 

Sir  William  Blackstone  (e)  divides  conveyances  into  two  kinds, 
viz.  conveyances  at  common  law,  and  conveyances  which  receive 
their  force  and  efficacy  from  the  statute  of  uses.  The  first  class 
is  again  subdivided  into  original  or  primary,  and  derivative  or 
secondary  conveyances. 

As  some  of  those  conveyances  have  grown  obsolete  and  as  the 
principles  which  constitute  and  govern  all  of  them  have  been  al- 
ready discussed,  it  will  not  be  requisite  to  do  more  than  take  a 
cursory  view  of  those  which  are  the  most  in  practice,  and  of  the 
incidental  learning  connected  with  the  subject. 

(1.)    Of  feoffment 

Feoffment  was  the  mode  of  conveyance  in  the  earliest  periods 

(rt)  It  has  been  held  in  some  of  the  states,  that  the  covenant  of  seisin  was 
satisfied,  if  the  grantor  was  seised  in  fact,  claiming  a  fee.  Manton  v.  Hobbs, 
2  MasH.  Rep.  433.  Twambly  v.  Hinkev,  4  ihid.  441.  Pre&cott  v.  Trueman, 
ibid.  627.  Willard  v.  Twitchell,  1  N.  H.  Rep.  111.  But  other  decisions -hold 
that  there  must  be  a /f^'rtif  seisin  in  fee  to  answer  the  covenant.  Lock  wood 
V.  Sturdevant,  6  Conn.  Rep.  305.  Richardson  r.  Dorr,  5  Vermord  Rep.  1 ;  and 
these  latter  decisions  contain,  it  is  apprehended,  the  true  rule  of  the  com- 
mon law. 

(6)  Kortz  V.  Carpenter,  5  Johm.  Rep.  120.  Norman  r.  Wells,  17  Wendell, 
160.  Mitchell  v.  Warner,  5  Conn.  Rep.  497,  522.  Beddoe  v.  Wadswortli,  21 
Wendell,  120.  But  a  judgment  of  eviction,  or  a  decree  devesting  the  grantee 
of  his  right,  is  sufficient  to  sustain  the  action  upon  the  warranty,  without 
showing  an  actual  removal  from  the  land.  Hanson  r.  Buckner,  4  Dana^s 
Ken.  Rep.  254. 

(c)  Prescott  v.  Trueman,  4  Mass.  Rep.  627.  Kellogg  v.  IngersoU,  2  ibid.  97. 
Prichard  v.  Atkinson,  3  N.  H.  Rep.  335. 

(d)  Whitbeck  v.  Cook,  15  Johns.  Rep.  483. 

(e)  Com.  vol.  ii.  309. 
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of  the  common  law.  It  signified,  originally,  the  grant  of  a  feud 
or  fee;  but  it  became,  in  time,  to  signify  the  grant  of  a  free  in- 
heritance in  fee,  respect  being  had  to  the  perpetuity  of  the  estate 
granted,  rather  than  to  the  feudal  tenure.  Nothing  can  be  more 
concise,  and  more  perfect  in  its  parts,  than  the  ancient  charter  of 
feoffment.  Tt  resembles  the  short  and  plain  forms  now  commonly 
used  in  the  New  England  states.  The  feofiment  was  likewise 
accompanied  with  actual  delivery  of  possession  of  the  land,  termed 
livery  of  seisin.  The  notoriety  and  solemnity  of  the  livery  were 
well  adapted  to  the  simplicity  of  unlettered  ages,  by  making 
known  the  change  of  owners,  and  preventing  all  obscurity  and 
dispute  concerning  the  title.  The  actual  livery  was  performed 
by  entry  of  the  feoffer  upon  the  land,  with  the  charter  of  feoff- 
ment, and  delivering  a  clod,  turf,  or  twig,  or  the  latch  of  the 
door,  in  the  name  of  seisin  of  all  the  the  lands  contained 
{  *  481]  in  the  deed.  The  ^ceremony  was  performed  in  the  pres- 
ence of  the  peers,  or  freeholders  of  the  neighborhood,  who 
were  the  vassals  of  the  feudal  lord,  and  who  might  afterwards*  be 
called  on  to  attest  the  certainty  of  the  livery  of  seisin  (a). 

The  charter  itself  was  not  requisite.  The  fee  was  capable  of 
being  conveyed  by  mere  livery  in  the  presence  of  the  vicinage. 
The  livery  was  equivalent  to  the  feudal  investiture  of  the  inherit- 
ance, for  it  created  that  seisin  which  became  an  inflexible  doc- 
trine of  the  common  law.  And  if  the  feoffor  was  not  able  to  enter 
upon  the  land,  livery  was  made  within  view  of  it,  with  a  direction 
to  the  feoffee  to  enter,  and  if  the  actual  entry  afterwards,  in  the 
time  of  the  feoffor,  took  place,  it  was  a  good  livery  in  law  (b). 

The  feoffment  operated  upon  the  possession  without  any  regard 
to  the  estate  or  interest  of  the  feoffor;  and  though  he  had  no 
more  than  a  naked,  or  even  tortious  possession,  yet,  if  the  fe- 
offor had  possession,  the  feoffment  had  the  transcendant  efficacy 
of  passing  a  fee  by  reason  of  the  J i very,  and  of  working  an  actual 
disseisin  of  the  freehold.  It  cleared  away  all  defeasible  titles, 
devested  estates,  destroyed  contingent  rpmainders,  extinguished 
powers,  and  barred  the  feoffor  from  all  future  right,  and  possi- 
bility of  right,  to  the  land,  and  vested  an  estate  of  freehold  in  the 
feoffee  (c).     In  this  respect  the   feoffment  differed  essentially 

(a)  Co.  Liil.  48,  a.     2  Blacks.  Com.  315,  316. 
(6)  Litt.  sec.  419,  421.     Co.  Liti.  48,  b. 

(c)  Co.  JAtt.  9,  a.  49,  a.  3(?7,  a.     Litt  599,  611,  698.      West.  Symh.  sec.  251. 
8hep.  Touch.  20:J,  204.     Butler's  notes  285,  and  317,  to  Co.  Litt.  lib.  X 
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from  a  fine,  or  common  recovery;  for  the  conusor  in  the  fine,  and 
the  tenant  to  the  prcecipe^  must  be  seised  of  the  freehold,  or  of  an 
estate  in  fee,  or  for  life,  otherwise  the  fine  or  recovery  may  be 
avoided. 

The  doctrine  of  disseisin  forms  a  curious  and  instructive  part 
of  the  old  feudal  law  of  tenures;  and  it  has  led,  in  modern  times, 
to  very  extended  and  profound  discussions.  This  branch 
of  the  work  would  probably  appear  to  the  *  student  to   [  *  482  ] 
be  left  too  incomplete,  without   taking  some  notice  of 
this  ancient  and  vexatious  learning. 

Seisin  was  the  completion  of  the  feudal  investiture,  by  which 
the  tenant  was  admitted  into  the  feud,  and  performed  the  rites  of 
homage  and  fealty.  He  then  became  actual  tenant  of  the  free- 
hold. Disseisin,  in  fact,  was  the  violent  termination  of  this 
seisin,  by  the  actual  ouster  of  the  feudal  tenant,  and  the  usurpa- 
tion of  his  place  and  relation.  It  was  a  notorious  and  tortious 
act  on  the  part  of  the  disseisor,  by  which  he  put  himself  in  the 
place  of  the  disseisee,  and  in  the  character  of  tenant  of  the  free- 
hold, made  his  appearance  at  the  lord's  court.  A  wrongful  entry 
was  not  a  disseisin,  provided  the  rightful  owner  continued  in 
possession;  for  it  was  a  just  and  reasonable  intendment  of  law, 
that  when  two  persons  were  at  th&  same  time  in  possession,  the 
seisin  was  adjudged  to  be  in  the  rightful  owner  (a).  It  was  the 
ouster,  or  tortious  expulsion  of  the  true  owner  from  the  posses- 
sion, that  produced  the  disseisin.  There  was  a  distinction  be- 
tween dispossession  and  disseisin,  for  disseisin  was  a  wrong  tc 
the  freehold,  and  made  in  defiance  and  contempt  of  the  true  owner. 
It  was  an  open,  exclusive,  adverse  entry  and  expulsion;  whereas 
dispossession  might  be  by  right,  or  by  wrong;  and  it  was  neces- 
sary to  look  at  the  intention  in  order  to  determine  the  character 
of  the  act.  These  general  principles  seem  to  be  admitted  in  all 
the  more  modern  authorities,  on  each  side  of  the  Atlantic,  on  this 
subject,  whatever  difference  of  opinion  there  may  be  in  the  ap- 
plication of  them  (b). 

(a)  Litt  sec.  701. 

(&)  Litt.  sec.  279.  Holt,  Ch.  J.,  Anon.,  1  Salk.  Rep.  246.  Taylor  v.  Horde, 
1  Burr.  Rep.  60.  Cowp.  Rep.  689.  S.  C.  William  v.  Thomas,  12  EasVs  Rep. 
141.  Jerwitt  v.  Weare,  3  Price^s  Ex.  Rep.  575.  Smith  v.  Biirtis,  (i  Johns.  Rep. 
147.  Proprietors  of  Kennebec  Purchase  v.  Springer,  4  3fass.  Rep.  416.  Pro- 
prietors V.  Leboree,  2  Greenleafs  Rep.  283.  Varick  v.  Jackson,  2  WenddVa 
Rep.  166.     Prescott  v.  Nevers,  4  Mas&n^n  Rep.  326. 
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There  were  two  kinds  of  disseisin;  the  one  was  a  disseisin 
in  fact,  and  the  other  a  disseisin  by  construction  of 
[  *  483  ]  *  law.  The  latter  could  be  created  in  many  ways,  with- 
out forcible  and  violent  ouster;  as  by  feofiPment  with 
livery,  by  entry  under  an  adverse  lease,  or  by  a  common  recovery, 
or  by  levying  a  fine.  Whether  the  disseisin  was  effected  by 
actual  expulsion,  or  by  a  constructive  ouster,  the  legal  conse- 
quences upon  the  title  were  the  same  (a).  But  the  doctrine  of 
disseisin  by  election,  depending  upon  the  pleasure  of  the  true 
and  injured  owner,  and  whether,  for  the  sake  of  the  remedy,  he 
would,  or  would  not,  elect  to  consider  himself  disseised,  has  been 
extensively  applied  to  these  desseisins  in  construction  of  law. 
It  has  led  to  a  great  deal  of  discussion  and  controversy  between 
the  adherents  to  the  ancient  and  rigid  doctrines  of  desseisin,  and 
the  advocates  for  the  melioration  of  that  theory  in  its  adaptation 
to  the  state  of  modern  manners  and  improvements  since  the  fall 
of  the  feudal  system.  The  question  on  the  efficacy  of  the  ancient 
feoffment  came  into  view,  and  led  to  enlarged  discussion,  in 
Taylor  \.  Horde  (6);  and  the  writings  of  the  distinguished  prop- 
erty lawyers,  such  as  Butler  and  Preston,  have  shed  a  great  deal 
of  light  and  learning  upon  the  character  and  operation  of  that 
celebrated  species  of  conveyance. 

By  the  doctrine  of  the  feudal  law,  no  person  who  had  less  than 
a  life  estate  was  deemed  a  freeholder,  and  none  but  a  freeholder 
was  considered  to  have  possession  of  the  land.  The  possession 
of  a  termor  for  years,  was  the  .possession  of  the  freeholder  under 
whom  he  held,  and  who  was  exposed  to  lose  the  possession  by  the 
negligence  or  treachery  of  the  termor.  If  he  had  left  it  vacant,  or 
permitted  himself  to  be  disseised,  or  undertook  to  alien  it,  or 
claimed  a  fee,  or  affirmed  the  title  to  be  in  a  stranger,  the  freeholder 
lost  the  possession,  which  was  nearly  synonymous  to  f  ree- 
[  *  484  ]  hold.  *  The  possession  of  the  termor  at  will,  or  at  suffer- 
ance, was  equally  the  possession  of  the  freeholder.  Per- 
sons in  possession  without  a  right,  as  tenants  by  disseisin,  deforce- 
ment, abatement,  and  intrusion,  could  also  transfer  the  possession 
and  freehold  by  livery  of  seisin.     The  livery  operated  upon  the 

ia)  If  one  tenant  in  common  enters  under  a  recorded  deed  upon  land, 
claiming  the  entirety  in  fee,  and  exercises  notorious  and  avowed  acts  of  ex- 
clusive ownership,  such  acts  of  ownership  amount  to  a  disseisin  of  his  co- 
tenants.     Prescott  V.  Nevere,  4  Mason's  Rep.  326. 

(6)  1  Burr.  Rep.  60. 
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possession ;  and  it  could  not  be  made  by  a  person  in  possession 
without  transferring  the  freehold.  The  transfer  was  of  itself  a 
feoffment;  and  no  writing  was  required,  and  no  greater  estate  in 
the  feoffor  than  mere  possession.  When  charters  were  introduced, 
it  was  the  livery,  and  not  the  charter,  that  worked  the  transfer  of 
the  fee.  The  feoffment  was  originally  required  to  be  made  in 
the  presence  of  the  peers  of  the  lords'  court,  (pares  curicc,)  and 
the  eutry  of  the  feoffee  was  recorded  in  the  lords'  court.  When 
this  solemnity  and  notoriety  were  disused  by  the  time  of  Henry 
II.,  the  transfer  lost  much  of  its  dignity  and  certainty. 

The  feoffment  was  supposed,  by  the  court  of  K.  B.,  in  Atkyns 
V.  Horde,  to  have  lost,  on  account  of  that  change,  much  also  of  its 
peculiar  efficacy.  But  Mr.  Butler  does  not  accede  to  the  accuracy 
of  this  opinion.  The  ancient  efficacy  of  the  feoffment  was,  that 
it  created  an  estate  of  freehold,  though  none  was  zn  the  feoffor  at 
the  time  of  the  feoffment;  and  there  is  nothing,  be  observes,  in 
the  history  of  the  English  law,  to  show  when  and  how  it  was 
lost.  The  doctrine  in  the  time  of  Bracton  was,  that  every  per- 
son who  had  possession,  however  slender  or  naked  that  possession 
might  be,  as  that  of  a  tenant  at  will,  or  by  sufferance,  or  a  guar- 
dian; or  however  tortious  his  possession  might  be,  as  the  posses- 
sion of  a  desseisor  or  intruder,  he  was,  nevertheless  considered  to 
be  in  the  seisin  of  the  fee,  and  to  be  enabled  by  feoffment  and 
livery  to  transfer  it  to  another.  The  disseisor  became  a  good 
tenant  to  the  demandant's  prcecipe  and  a  freeholder  de  facto,  in 
spite  of  the  true  owner  (a).  The  same  efficacy,  by  means  of 
the  possession  in  the  feoffor,  and  livery  of  seisin  to 
the  feoffee,  was  *  imputed  to  the  feoffment,  by  Per-  [*485J 
kins.  Coke,  and  others  (6);  and  the  ancient  doctrine,  as 
it  existed  when  Bracton  wrote,  has  been  continued  to  modern 
times,  giving  to  the  feoffment  its  primitive  operation.  Disseisins 
by  election  are  those  acts  which  are  no  disseisins  unless  the  party 
chooses  to  consider  them  to  be  such,  and  which  are  not  in  them- 
selves disseisins.  The  disseisin  which  is  produced  by  a  feoff- 
ment, answers  every  discription  of  an  actual  disseisin.  Whether 
the  feoffment  be  made  by  a  person  seised  of  an  estate  of  freehold, 
or  by  a  person  having  only  the  possession,  as  a  tenant  for  years, 

(a)  Bracton,  lib.  2,  c.  5,  sec.  3,  4. 

(b)  Co.  Lift.  48,  b.  49.  a.     2  Inst.  412,  413.     Bullock  r.  Dibler,  Popham's 
Hep.  38.     Perkins,  sec.  222. 
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at  will,  or  by  sufferance,  the  effect  was  the  same.  The  disseisin 
gave  to  the  feoffee,  against  every  person  but  the  disseisee,  an  im- 
mediate estate  of  freehold,  with  its  rights  and  incidents;  so  that 
the  wife  of  the  feoffee  became  entitled  to  dower,  and  the  husband 
to  his  curtesy;  and  a  descent  to  the  heir  of  the  feoffee  tolled  the 
entry  of  the  disseisee.  The  tenant  was  expelled  from  his  fee, 
and  the  feoffee  usurped  his  feudal  place  and  relation;  and  he 
became  a  good  tenant  to  the  proecfpe  of  every  demandant;  though 
•  the  true  owner's  right  of  entry  upon  him  was  not  taken  away. 
The  uniform  language  of  the  books  which  treat  of  disseisins  by 
feoffments,  considers  the  feoffee  as  having  an  immediate  estate  of 
freehold,  and  as  having  acquired  a  seisin  in  fee  as  against  strang- 
ers. The  disseisin  produced  by  a  feoffment,  meant,  according  to 
Mr.  Butler  and  Mr.  Preston,  an  actual  disseisin,  and  not  one  at 
the  election  of  the  party;  and  the  feoffee  continued  vested  with 
the  freehold  until  the  disseisee,  by  entry  or  action,  regained  his 
possession;  and  of  that  right  of  entry,  or  of  action,  he  might  be 
barred  in  process  of  time. 

The  character  and  effect  of  a  feoffment  and  disseisin,  accord- 
ing to  the  ancient  and  strict  notion  of  them,  were  ably  illus- 
trated and  supported  by  Mr.  Knowler,  in  his  argument 
[  *  486  ]  *in  Taylor  y.  Horde  (a).  The  doctrine  of  the  court,  in 
that  case,  was  somewhat  different  from  the  view  which 
Mr.  Butler  has  given  of  the  operation  of  a  feoffment.  The  opinion 
of  Lord  Mansfield  has  been  much  questioned  by  him  and  others, 
who  deny  that  the  efficacy  of  the  feoffment  is  lost;  and  they  in- 
sist that  it  does  still  vest  an  actual  estate  of  freehold  by  disseisin. 
According  to  Mr.  Preston  (6),  whenever  a  person  enters  into 
land  without  title,  and  claims  a  fee,  he  is  a  disseisor,  and  acquires 
a  seisin  in  fee.  So,  if  a  termor  makes  a  feoffment,  he  gains  a 
freehold  by  disseisin.  The  great  struggle  which  commenced  with 
Lord  Mansfield,  between  the  courts  at  Westminster,  and  the  ad- 
herents of  the  ancient  consequences  of  a  feoffment,  is  that  the 
latter  are  teUacious  of  holding  the  feoffment  to  its  primitive 
operation,  by  which  it  passed  a  fee,  by  wrong  as  well  as  by  rierht, 
and  disseised  the  true  owner;  whilst  the  former  are  disposed  to 
check,  as  much   as  possible,  the  application  of  the  unreasonable 

{a)  1  Burr  Rep.  00.    Mr.  Preston  says,  that  the  ar^nment  of  Mr.  Knowler, 
and  not  tlie  doctrinoof  Lord  Mansfield,  states  the  law  most  correctly. 
[h)   PrcHton  on  AbHtrncia,  vol.  ii.  :Ji)0,  :j})2. 
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and  noxiouH  qualities  of  the  feoffment,  and  confine  its  operation 
within  the  bounds  of  truth  and  justice.  The  doctrine  in  Taylor  v. 
Horde  was,  that  if  a  tenant  for  life  or  years  should  make  a  feoff- 
ment, the  lessor  might  still  elect  whether  he  would  consider  him- 
self disseised;  and  that,  except  in  the  special  instance  of  a  fine 
with  proclamations,  there  was  no  case  in  which  the  true  owner 
mi^ht  not  elect  to  be  deemed  not  disseised,  provided  his  entry 
was  not  taken  away.  In  Jerritt  v,  Weare  (a),  the  court  of  ex- 
chequer were  disposed  to  follow  the  spirit  of  the  case  of  Taylor 
V.  Horde^  and  disarm  the  doctrine  of  disseisin  of  much  of  its 
ancient  severity,  and  formidable  application.  They  adopted  the 
doctrine  in  Blunden  v.  Baugh  (6),  that  whether  there 
was  an  actual  disseisin  or  not  *  depended  upon  the  [*487] 
character  and  intention  of  the  act.  A  lease  for  years  to 
a  stranger,  by  a  tenant  at  will  rendering  rent,  was  held,  in  the 
case  from  Croke,  to  be  a  disseisin  only  at  the  election  of  thfe 
owner;  and,  in  the  exchequer  case,  a  lease  by  a  stranger,  and 
entry  under  it  by  the  lessee,  was  put  upon  the  same  ground. 
Every  disseisin  is  a  trespass,  but  every  trespass  is  not  a  disseisin. 
A  manifest  intention  to  oust  the  real  owner  must  clearly  appear, 
in  order  to  raise  an  act  which  may  be  only  a  trespass  to  the  bad 
eminence  of  disseisin. 

In  Goodright  v.  Forester  (c),  the  court  censured  and  condemned 
tbe  ancient  doctrine  of  estates  arising  by  disseisin,  as  they  did 
also  in  Jerrit  v.  Weare.  The  opinion  of  Lord  Mansfield  re- 
ceived still  more  decided  confirmation  by  the  unanimous  de- 
cision of  the  K.  B.  in  Doe  v.  Lynes  (d).  It  was  there  held, 
that  a  feoffment  did  not  operate  to  destroy  a  term  for  years,  when 
made  without  the  consent  of  those  who  had  the  term.  Lord 
Tenterden  declared,  that  there  was  so  much  good  sense  in  the 
doctrine  of  Lord  Mansfield,  that  he  should  be  sorry  to  find  any 
ground  for  saying  it  could  not  be  supported.  A  feoffment  by  a 
stranger  would  be  void,  if  there  was  a  lessee  for  years  in  posses- 
sion, who  did  not  assent  to  it.  To  attempt  to  turn  a  term  into  a 
wrongful  fee  with  all  its  inequitable  consequences,  by  the  old  ex- 
ploded notion  of  the  transcendant  operation  of  a  feoffment,  was 
pointedly  condemned.     The  nature  of  a  feoffment  and  disseisin 

(a)  '3  Pnce's  Ex.  Rep.  575. 
(6)  Oro.  a  302. 

(c)  1    Taunt.  Rep.  578. 

(d)  3  Barnw.  <&  Oress,  388. 
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were  said  to  be  materially  altered  since  Littleton  wrote.  The 
good  sense  and  liberal  views  which  dictated  the  decision  in  Tay- 
lor V.  Horde,  seem  to  have  finally  prevailed  in  Westminster  Hall, 
notwithstanding  the  strong  opposition  which  that  case  met  with 
from  the  profession.  The  courts  will  no  longer  endure  the  old  and 
exploded  theory  of  desseisin.  They  now  require  something  more 

than  mere  feoffments  and  leases,  to  work,  in  every  case, 
[  *  488  ]  the  absolute  and  perilous  consequences  of  a  *  disseisin 

in  fact.  Those  acts  are  a  disseisin  only  at  the  election 
of  the  real  owner,  and  are  not,  in  all  cases,  absolutely  and  in- 
evitably sa.  It  will  depend  upon  the  intention  of  the  party,  or 
it  will  require  overt  acts  that  leave  no  room  to  inquire  about  in- 
tention, and  which  amount  to  actual  ouster  in  spite  of-  the  real 
owner.  Mr.  Preston,  in  his  discussion  of  titles  under  seisin  and 
disseisin  (a),  adheres  to  the  strict  doctrines  of  the  old  common 
law;  and  he  severely  condemns  the  judgment  in  Taylor  v.  Horde, 
as  "  confounding  the  principles  of  law,  and  producing  a  system 
of  error."  Mr.  Butler,  also,  though  more  temperately,  and  more 
ably,  attacks  its  conclusions,  while  he  admits  the  case  was  de- 
cided with  much  consideration,  and  infinite  ability.  These  writers 
serve,  at  least,  to  show  the  spirit  of  free  inquiry,  and  of  uncom- 
promising hostility  to  innovation,  which  animates  the  Eoglish 
property  lawyers,  and  impels  them  to  stand  watchful  and  intrepid 
sentinels  over  the  ancient  jurisprudence.  While  we  admire  their 
independence  and  patriotism,  we  think  that  it  would  be  deeply 
to  be  lamented,  if  we  were  obliged,  at  this  day,  to  call  into  prac- 
tice the  extravagant  consequences  of  disseisin,  after  feudal  ten- 
ures, and  the  assurance  by  feoffment  itself,  and  the  reasons  which 
gave  such  tremendous  effects  to  disseisins,  had  all  become  lost 
and  buried  in  oblivion  (6). 

(a)  Preston  on  Abstracts,  vol.  ii.  279 — 296. 

(6)  I  presume  Mr.  Preston  to  be  the  same  counsel  who  argued  the  cause 
of  Goodright  v.  Forester,  in  the  exchequer  chamber,  in  1809.  1  Taunt.  Rep. 
578.  In  that  case  Sir  James  Mansfield,  in  delivering  the  judgment  of  the 
court,  observed,  that  if  the  doctrine  of  estates  arising  by  disseisin  was  such 
as  had  been  stated  by  Mr.  Preston,  he  should  lament  that  the  law  was  such. 
"Our  ancestors,"  he  observed,  "got  into  very  odd  notions  on  these  subjects, 
and  were  induced,  by  particular  cases,  to  make  estates  giow  out  of  wrongful 
acts."  It  is  presumed  that  Mr.  Preston  is  also  the  same  counsel  who  argued 
the  cause  of  Jerrittr.  Weare,  before  the  court  of  exchequer,  in  1817.  3  Ptice^s 
Ex.  Rep.  575.  In  that  case.  Baron  Graham,  in  delivering  the  opinion  of  the 
court,  observed,  that  the  principle  of  the  decision  in  Taylor  v.  Horde,  rested 
on  a  foundation  not  to  be  shaken;  and  he  spoke  with  even  reprehensible 
harshness  of  the  eftort  to  revive  the  old  doctrine  of  disseisin  in  its  unmiti- 
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*  In  this  country,  the  decision  of  Lord  Mansfield  has  [  *  489  ] 
not  met  with  entire  approbation;  and  the  late  and  learned 
Chief  Justice  Parsons  declared,  that  his  lordship  had  not  gone  to 
the  bottom  of  the  matter,  and  had  puzzled  himself  unnecessarily. 
I  cannot  acquiesce  in  the  accuracy  of  this  censure;  and  it  appears 
to  me,  that  Lord  Mansfield  gave  to  a  desseisin,  founded  on  the 
operation  of  a  feoffment,  as  much  efficacy  as  it  was  entitled  to 
receive,  in  this  improved  age  of  the  English  law  (a). 

The  conveyance  by  feoffment,  with  livery  of  seisin,  has  long 
since  become  obsolete  in  England;  and  though  it  has  been,  in  this 
country,  a  lawful  mode  of  conveyance,  it  has  not  been  used  in 
practice.  Our  conveyances  have  been  either  under  the  statute  of 
uses,  or  short  deeds  of  conveyance  in  the  nature  of  the  ancient 
feoffment,  and  made  effectual,  on  being  duly  recorded,  without 
the  ceremony  of  livery.  The  New  York  Revised  Sta- 
tutes (b)  have  expressly  *  abolished  the  mode  of  convey-  [  *490] 
ing  lands  by  feoffment,  with  livery  of  seisin,  and  in 
Illinois  and  Missouri,  a  feoffment,  deed,  or  conveyance,  in  writ- 
ing, passes  the  estate  without  livery  of  seisin  (c). 

(2.)  Of  grant. 

This  was  a  common  law  conveyance,  and  applied  to  incorporeal 
hereditaments,  such  as  reversions,  rents,  and  services;  and,  not 
being  of  a  tangible  nature,  and  existing  only  in  contemplation 
of  law,  they  could  not  be  conveyed  by  livery  of  seisin.  Such 
rights  were  said  to  lie  in  grant,  and  not  in  livery,  and  they  were 

gated  force.  Mr.  Preston  was  not  dismayed  nor  diverted  from  his  opinions 
by  that  decision;  and  he  says,  in  the  preface  to  his  third  volume  on  Abstracts 
of  Title,  that  he  has  stated  his  propositions  on  disseisin,  though  that  decision 
was  before  him,  with  the  fullest  conviction  of  their  accuracy.  It  is  pre- 
sumed further,  that  Mr.  Preston  is  the  same  person  who,  as  counsel,  once 
more  brought  up  and  enforced  his  tenacious  opinions  on  the  efficacy  of  feoff- 
ment working  a  disseisin,  and  creating  a  wrongful  fee;  and  the  K.  B.,  in 
Doe  V.  Lynes,  (3  Barnw.  &  Cress.  388,)  very  peremptorily  rejected  them.  His 
views  on  this  subject,  as  laid  down  in  his  treatises  on  property,  may  there- 
fore be  considered  as  essentially  expelled  from  Westminster  Hall. 

{a)  It  is  to  be  regretted,  that  the  learned  judge,  who  delivered  the  opin- 
ion in  Prescott  v.  Nevers,  (4  3fnson^s  Rep,  326,)  did  not  then  find  a  proper  oc- 
casion to  investigate  the  subject  of  disseisin  at  large,  upon  which,  he  says, 
he  had  bestowed  his  researches  at  an  early  period  of  his  professional  life. 
There  is  no  person  living  who  would  have  done  more  complete  justice  to  the 
subject;  for  that  eminent  judge  never  handles  a  question  on  any  part  of  the 
science  of  law,  without  examining  it  in  all  its  relations,  with  equal  candour 
and  freedom,  and  fervour  and  force,  and  leaving  it  completely  exhausted.  • 

{h)  Vol.  i.  738,  sec.  136.     See,  also,  post,  496,  note. 

(c)  Revised  Laws  of  Illinois,  edit.  1833.  Perry  v.  Price,  1  Missouri  Rep. 
553. 
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conveyed  simply  by  deed  (a).  There  was  this  essential  difference 
between  a  feoffment  and  a  grant;  while  the  former  carried  de 
struction  in  its  course,  by  operating  upon  the  possession,  without 
any  regard  to  the  estate  or  interest  of  the  feoffor,  the  latter  be- 
nignly operated  only  upon  the  estate  or  interest  which  the 
grantor  had  in  the  thing  granted,  and  could  lawfully  convey  (6). 
Feoffment  and  grant  were  the  two  great  disposing  powers  of 
transfer  of  land,  in  the  primitive  ages  of  the  English  law. 

To  render  the  grant  effectual,  the  common  law  required  the 
consent  of  the  tenant  of  the  land  out  of  which  the  rent,  or  other 
incorporeal  interest,  proceeded;  and  this  consent  was  called  at- 
tornment It  arose  from  the  intimate  alliance  between  the  lord 
and  vassal  existing  under  the  feudal  tenures.  The  tenant  could 
not  alien  the  feud  without  the  consent  of  the  lord,  nor  the  lord 

part  with  his  seignory  without  the  consent  of  the  ten- 
[  *491  ]  ant  (c).     The  necessity  *of  the  attornment  was  partly 

avoided  by  the  modern  modes  of  conveyance  under  the 
statute  of  uses;  and  it  was,  at  last,  completely  removed  by  the 
statutes  of  4  and  5  Anne,  c.  16,  and  11  George  11.  c.  19;  and  it 
has  been  equally  abolished  in  these  United  States.  The  New 
York  Revised  Statutes  (d),  have  rendered  the  attornment  of  the 
tenant  unnecessary  to  the  validity  of  a  conveyance  by  his  land- 
lord; though,  to  render  him  responsible  to  the  grantee,  for  rent 
or  otherwise,  he  must  have  notice  of  the  grant.  Nor  will  the 
attornment  of  a  tenant  to  a  stranger  be  valid,  unless  made  with 
his  landlord's  consent,  or  in  consequence  of  a  judgment  or  de- 
cree, or  to  a  mortgagee  after  forfeiture  of  the  mortgage  (e). 

(a)  Co.  Litt.  9,  b.  172.  a. 

(6)  Litt.  sec.  608,  609. 

(c)  \Vrig1it  on  TcmireH,  171.  Mr.  Butler,  in  his  note  272,  to  Co.  Litt.  lib.  3, 
while  he  admits  that  this  doctrine  formerly  prevailed  in  England,  says,  that 
it  did  not  prevail  to  an  equal  extent  on  the  continent;  and  the  lord  might 
transfer  his  whole  lee,  without  the  consent  of  the  vassal;  and  the  vassal  ])e- 
Ciime,  by  such  transfer,  the  tenant  of  the  new  lord,  Mr.  llallam,  in  treating 
of  the  feudal  system  on  the  continent,  during  the  middle  ages,  passes  over 
Bo  very  important  a  point,  with  only  a  general  remark,  that  tJte  connection 
between  the  two  parties,  under  the  feudal  tenure,  tvere  m  intimate,  that  it  could  not 
he  dissolved  by  either,  without  requiring  the  other'' s  consent ;  and  he  refers  to  no  au- 
thority for  his  assertion.  Hallam  on  the  Middle  Ages,  vol.  i.  102.  8ir  Martin 
Wright  refers  to  the  book  of  feuds,  {Feud.  lib.  2,  tit.  34,  sec.  1,)  where  we 
have  these  words:  ex  eadem  lege  descendit  quod  Dominus  sine  voluntate  vasmlli 
feudum  at ienarc  non  potest.  Kut  the  book  of  feuds  admits  that  this  check 
upon  the  lord  did  not  prevail  at  Milan.     Mediolani  non  obtinet. 

{d)  Vol.  i.  7.39,  sec.  146. 

(e^  Neiv  york  Revised  Statutes,  vol.  i.  744,  sec.  3. 
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The  New  York  Revised  Statutes  have  given  to  deeds  of  convey- 
ance of  the  inheritance  or  freehold,  the  denomination  of  grants; 
and,  though  deeds  of  bargain  and  sale,  and  of  lease  and  release 
may  continue  to  be  used,  they  are  to  be  deemed  grants.  That 
instrument  of  conveyance  is  made  competent  to  convey  all  the 
estate  and  interest  of  the  grantor,  which  he  could  lawfully  con- 
vey; and  it  passes  no  greater  or  other  interest  (a).  I  should  pre- 
sume that,  under  the  New  York  statute,  the  operative  word  of 
conveyance  is  grant,  and  that  no  other  word  would  be  held  essen- 
tial; but,  as  other  modes  of  conveyance  operate  equally  as  grants, 
any  words,  showing  the  intention  of  the  parties  to  con- 
vey, would  be  sufficient  (6).  The  policy  of  *  changing,  [  *  492  ] 
by  statute,  the  denomination  of  the  usual  deeds  of  con- 
veyance of  the  freehold,  and  resolving  them  all  into  grants,  may 
admit  of  some  question.  In  the  English  law,  and  in  the  law  of 
this  country,  grants  are  understood  to  apply  specifically  to  the 
conveyance  of  incorporeal  hereditaments,  and  to  letters  patent 
from  government.  This  is  the  usual  understanding  and  applica- 
tion of  the  term,  with  the  profession,  and  with  the  country  at 
large.  Doctor  Tucker  said,  that  the  word  grant  when  applied  to 
lands  in  Virgina,  was  synonymous  with  patent.  There  would 
seem  to  have  been  no  necessity  that  the  name  of  the  ordinary 
and  familiar  conveyance,  by  bargain  and  sale,  should  have  been 
dismissed  and  absorbed  in  the  word  grant.  The  deed  of  bargain 
and  sale  might  have  been  declared  to  operate  as  heretofore,  by  a 
transfer  of  the  title,  without  the  necessity  of  the  theory  of  rais- 
ing a  use  (c). 

It  will  be  unnecessary  to  enlarge  upon  conveyances  of  a  special 
or  secondary  character,  as  exchange,  partition,  confirmation,  sur- 
render, assignment,  and  defeasance;  and,  without  dwelling  upon 

(a)  New  York  Revised  Sfntutes,  vol.  i.  738,  sec.  137,  138,  142,  143.  So,  in 
Tennessee  the  statutory  deed  operates  as  a  grant  to  pass  nothing  but  what 
the  bargainor  may  lawfully  .sell,  and  the  title  passes,  not  by  force  of  the  .sta- 
tute of  uses,  but  of  the  registered  deed.     Miller  v.  Miller,  1  Meigs'  Rep.  484. 

(6)  Lord  Coke  says,  that  the  word  grant  {concessi)  may  amount  to  a  grant, 
a  feoffment,  a  gift,  a  lease,  a  relea.se,  a  confirmation,  a  surrender,  <S:c.; 
and  it  is  in  the  election  of  a  party  to  use  it  to  which  of  these  purposes  he 
will.  Co.  Lilt.  301 ,  b.  The  word  convey,  or  the  word  assign,  or  the  word 
trnmfer,  would  probably  be  sufficient.  It  is  made  the  duty  of  the  courts, 
in  the  construction  of  every  instrument  conveying  an  estate,  "  to  carry  into 
effect  the  intent  of  the  parties;"  and  that  intent  may  as  certainly  appear  by 
these  words  as  by  any  other. 

[c)  Mr.  Humphreys,  in  his  Outlines  of  a  Code,  proposed  that  the  name  of  all 
deeds  should  be  conveyance,  and  the  operative  word  convey. 
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them,  I  shall  proceed  at  once  to  the  consideration  of  conveyances, 
which  owe  their  introductioi;i,  and  universal  practice,  to  the  sta- 
tute of  uses. 

(3.)  Of  the  covenant  to  stand  seised  to  uses. 
By  this  conveyance,  a  person  seised  of  lands,  covenants  that 
he  will  stand  seised  of  them  to  the  use  of  another.  On  executing 
the  covenant,  the  other  party  becomes  seised  of  the  use  of  the 
land,  according  to  the  terms  of  the  use;  and  the  statute 
[  *493  ]  of  uses  immediately  operates,  and  annexes  *  the  posses- 
sion to  the  use.  This  conveyance  has  the  same  force 
and  effect  as  a  common  deed  of  bargain  and  sale;  but  the  great 
distinction  between  them  is,  that  the  former  can  only  be  made 
use  of  among  near  domestic  relations,  for  it  must  be  founded  on 
the  consideration  of  blood  or  marriage.  No  use  can  be  raised  for 
any  purpose  by  this  conveyance,  in  favour  of  a  person  not  within 
the  influence  of  the  domestic  consideration;  and  it  makes  no  dif- 
ference whether  the  grantee,  if  he  be  a  stranger  to  the  considera- 
tion, is  to  take  on  his  own  account,  or  as  a  mere  trustee  for  some 
of  the  family  connections.  He  is  equally  incompetent  to  take  (a). 
The  existence  of  another  consideration,  in  addition  to  that  of 
blood  or  marriage,  will  not  impede  the  operation  of  the  deed. 
Covenants  to  stand  seised  are  a  species  of  conveyance  said  to  be 
no  longer  in  use  in  England  (6),  as  no  use  would  vest  in  a 
stranger,  to  whom  the  consideration  of  blood  did  not  extend  (c). 
They  owe  their  efficacy  to  the  statute  of  uses;  and,  in  New  York, 
the  statute  of  uses  is  abolished,  and  no  mention  is  made  of  tbis 
conveyance.  But  if  the  covenant  to  stand  seised  be  founded  on 
the  requisite  consideration,  it  would  be  good  as  a  grant,  for  there 
could  be  no  dispute  about  the  intention;  and  it  is  admitted,  that 
in  a  covenant  to  stand  seised  any  words  will  do,  that  sufficiently 
indicate  the  intention  (d).  It  is  a  principle  of  law,  that  if  the 
form  of  the  conveyance  be'  an  inadequate  mode  of  giving  effect 
to  the  intention,  according  to  the  letter  of  the  instrument,  it  is  to 

(a)  Lord  Paget's  case,  1  Leon.  Rep.  195.  1  Co.  154,  a.  Wiseman's  case,  2 
Co.  15.  Smith  v.  Ridley,  Cro.  C.  529.  Hore  v.  Dix,  1  Sid.  Rep.  25.  Jack- 
son V.  Sebring,  16  Johns.  Rep.  515. 

(6)  2  Saunders  on  Uses  and  Trusts,  82.  But  this  species  of  conveyance  is 
not  unknown  in  practice  in  this  country.  Jackson  v.  Sebring,  supra.  Fiencli 
V.  French,  3  N.  H.  Rep.  239. 

(c)  Cross  r.  Faustenditch,  Cro.  J.  181. 

(d)  Doe  V.  Salkeld,  Willes'  Rep.  673. 
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be  construed  under  the  assumption  of  another  character,  so  as  to 
give  it  effect.  Cum  quod  ago  non  valet  ut  ago,  valeaf  quantum 
valere  potest.  The  qualification  to  this  rule  is,  that  the  instru- 
ment must  partake  of  the  essential  qualities  of  the  deed 
assumed;  and,  therefore,  no  instrument  can  *  operate  as  [  *  494] 
a  feoffment  without  livery,  either  shown  or  presumed; 
nor  as  a  grant,  unless  the  subject  lies  in  grant;  (as  it  now  does 
in  New  York  in  all  cases  of  the  freehold,)  nor  as  a  covenant  to 
stand  seised,  without  the  consideration  of  blood  or  marriage;  nor 
as  a  bargain  and  sale,  without  a  valuable  consideration.  If  there 
be  no  lease  to  make  the  deed  good  as  a  release,  and  no  livery  to 
make  it  good  as  a  feoffment,  it  may  operate  as  a  bargain  and  sale, 
or  a  covenant  to  stand  seised,  provided  there  be  the  requisite  con- 
sideration (a). 

(4.)  Of  lease  and  release. 

This  is  the  usual  mode  of  conveyance  in  England,  because 
it  does  not  require  the  trouble  of  enrolment.  It  was  contrived 
by  Sergeant  Moore,  at  the  request  of  Lord  Norris,  for  a  particu- 
lar case,  and  to  avoid  the  unpleasant  notoriety  of  livery,  or  at- 
tornment. It  was  the  mode  universally  in  practice  in  New  York 
until  the  year  1788.  The  revision  of  the  statute  law  of  the  state 
at  that  period,  which  re-enacted  all  the  English  statute  law 
deemed  proper  and  applicable,  and  which  repealed  the  British 
statutes  in  force  in  New  York  while  it  was  a  colony,  removed  all 
apprehension  of  the  necessity  of  enrolment  of  deeds  of  bargain 
and  sale,  and  left  that  short,  plain,  and  excellent  mode  of  convey- 
ance to  its  free  operation.  The  consequence  was,  that  the  con- 
veyance by  lease  and  release,  which  required  two  deeds  or  instru- 
ments, instead  of  one,  fell  immediately  into  total  disuse,  and  will 
never  be  revived. 

The  lease  and  release,  when  used  as  a  conveyance  of  the  fee, 
have  the  joint  operation  of  a  single  conveyance.  The  first  step 
was  to  create  a  small  estate,  as  a  lease  for  a  year,  and  vest  pos- 
session of  it  in  the  grantee.  In  a  lease  at  comom  law, 
actual  entry  was  requisite,  to  vest  the  possession,  *  and  [*  495  ] 
enable  the  lessee  to  receive  a  release  of  the  reversion. 
To   avoid   the   necessity  of  actual   entry,  the  lesser  estate  was 


(a)  Doe  V.  Salkeld,  Willes'  Rep.  673.     Preston  on  Abstracts,  vol.  i.  71,  312. 
Ibid.  vol.  iii.  23,  24.     Cheney  v.  Watkins,  1  Harr.  <&  Johns.  527. 
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created  by  a  bargain  and  sale  under  the  statute  of  uses,  and 
founded  on  a  nominal  pecuniary  consideration.  The  bargain 
raised  the  use,  and  the  statute  immediately  annexed  the  posses- 
sion to  the  use;  and  the  lessee,  being  thus  in  possession  by  the 
operation  of  the  statute,  was  enabled  to  receive  a  release  of  the 
reversion.  The  release  was  a  conveyanQe  at  common  law,  and 
operated  by  way  of  enlargement  of  the  estate;  and,  thus,  by  the 
operation  of  the  lease,  by  way  of  bargain  and  sale,  under  the  sta- 
tute of  uses,  and  by  the  operation  of  the  release  at  common  law, 
the  title  was  conveyed. 

If  the  lease  is  not  to  operate,  under  the  statute  of  uses,  as  a 
bargain  and  sale,  then  a  consideration  is  not  hecessary.  As  the 
statute  of  enrolments  of  27  Hen.  VIII.,  did  not  apply  to  terms  for 
years,  the  bargain  and  sale  for  a  pecuniary  consideration  placed 
the  lessee,  before  entry,  in  the  same  situation  with  the  lessee  at 
common  law  after  entry;  and  it  was  early  settled,  that  the  estate 
of  such  a  lessee  was  capable  of  enlargement  by  release,  and  that 
such  a  mode  of  conveyance  was  effectual  (a). 

(5.)   Of  bargain  and  sale. 

This  is  the  mode  of  conveyance  most  prevalent  in  the  United 
States;  and  it  was  in  universal  use  in  New  York  after  1788,  and 
prior  to  the  introduction  of  the  grants  by  the  Revised  Statutes,  in 
January,  1830  (b).  A  bargain  and  sale  was  originally  a  contract 
for  the  conveyance  of  land  for  a  valuable  consideration ;  and 
though  the  land  itself  would  not  pass  without  livery,  the 
[  *496]  contract  was  sufficient  to  raise  a  use,  which  *  the  bar- 
gainor was  bound  in  equity  to  perform  (c).  Nothing 
can  be  more  liberal  than  the  rules  of  law,  as  to  the  words  requi 
site  to  create  a  bargain  and  sale.  There  must  be  a  valuable  con- 
sideration, and  then  any  words  that  will  raise  a  use  will  amount 


(a)  Lutwich  v.  Mitton,  Cro.  J.  604.  Barker  v.  Keat,  6  Mod.  Rep.  249. 
The  second  volume  of  Mr.  Prefiton's  Tiratiae  on  Conveyancing  is  essentially 
devoted  to  the  theory  of  the  law,  as  it  applies  to  the  conveyance  by  lease  and 
release  ;  and  the  subject  is  exhausted,  and  treated  in  attenuated  detail. 

(6)  In  New  Jersey,  deeds  of  bargain  and  sale  without  enrolment  were 
adopted  by  statute  in  1714,  and  always  used.  In  Massachusetts,  conveyance 
is  by  deed,  acknowledged  and  recorded,  without  any  other  act  or  ceremony 
whatsoever;  and  a  deed  of  quit-claim  and  release  is  suflScient  to  pass  all  the 
estate  of  the  grantor,  ecjnally  as  a  bargain  and  sale.  Massackuseitif  Revised 
Statutes,  183.5,  part  2,  tit.  1,  c.  59. 

(c)  Chudleigh's  case,  1  Co.  121,  b. 
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to  a  bargain  and  sale  (a).  After  the  statute  of  uses  was  passed, 
the  use  which  was  raised  and  vested  in  the  bargainee,  by  means 
of  the  bargain,  was  annexed  to  the  possession;  and  by  that  opera- 
tion the  bargain  became  at  once  a  sale,  and  complete  transfer  of 
the  title  (6). 

A  use  may  be  raised  by  feoffment,  as  well  as  by  bargain  and 
sale,  or  covenant  to  stand  seised  to  uses.  But  when  raised  by 
feoffment,  the  feoffor,  having  parted  with  the  legal  estate,  cannot 
stand  seised  to  the  use  of  the  feoffee,  as  the  bargainor  and  cove- 
nantor, who  retain  in  themselves  the  legal  estate,  do  in  the  other 
cases  (c).  Bargain  and  sale,  and  covenant  to  stand  seised,  are 
conveyances  not  adapted  to  settlements;  and  this  is  the  reason  why 
they  have  been  so  generally  disused  in  England.  They  both  re- 
quire  a  consideration;  and  they  could  not  be  applied  to  the  case 
of  persons  not  in  esse,  for  they  had  not  contributed  to  the  con- 
sideration when  the  conveyance  was  made.  The  conveyance  by 
lease  and  release  has  become  the  universal  mode  by  which  pro- 
perty is  conveyed  in  England,  whether  by  way  of  sale,  mortgage, 
or  settlement.  It  has  this  attractive  circumstance  attending  it  : 
it  has  not  the  inconvenience  and  notoriety  of  livery,  which  is  re- 
quisite in  feoffment;  or  of  enrolment,  which  is  required  by  the 
statute  of  27  Hen.  VIII.,  in  a  bargain  and  sale.  It  is,  therefore, 
a  mode  of  conveyance  well  adapted  to  that  secrecy  which  best  ac- 
cords with  the  feelings  connected  with  family  settlements  (d) 

*  (6.)   Of  fines  and  recoveries.  [  *497  ] 

Alienation  by  matter  of  record,  as  by  fines  and  common 

(a)  2  Inst.  672.  Jackson  v.  Fish,  10  Johns.  Rep.  456,  457  ;  and  see  ibid.  505, 
toS.  P. 

(h)  2  Blacks.  Com.  338. 

(c)  Thatcher  v.  Omans,  3  Pick.  Rep.  532. 

(rf)  In  Alabama,  by  statute  in  1812,  conveyances  by  bargain  and  sale,  lease 
and  release,  and  covenant  to  stand  seised,  pass  the  possession  to  the  pur- 
chaser, equally  as  if  he  had  been  enfeoffed  with  livery  of  seisin.  This  dis- 
penses with  the  theory  of  raising  a  use  under  the  statute  of  uses,  and  it  is 
simple  and  intelligible,  and  the  same  operation  is  given  to  a  deed  of  convey- 
ance by  statute  in  other  states,  as  in  Maine,  New  Hampshire,  Massachusetts, 
Vermont,  Delaware.  Illinois,  Ohio,  and  North  Carolina.  The  title  passes 
simply  by  deed  or  writing  without  livery,  or  the  execution  of  a  use.  But 
the  doctrine  of  uses,  under  the  English  statute  of  uses,  has  always  been  con- 
sidered in  Massachusetts  as  with  them  an  existing  modification  of  the  com- 
mon law ;  and  uses  appear  not  to  be  disturbed  under  the  revised  statutes  of 
1836,  and  perhaps  estates  may  still  be  deemed  to  pass  by  way  of  use.  Par- 
sons, Ch.  J.,  Marshall  v.  Fisk,  6  Mass.  Rep.  31.  On  the  other  hand,  in  Ohio, 
the  English  statute  of  uses  was  never  in  force  as  a  rule  of  property.  Helfen- 
stine  V.  Garrard,  7  Ohio  Rep.  275. 
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recoveries,  makes  a  distinguished  figure  in  the  English  code  of  the 
common  assurances  of  the  kingdom.  But  they  have  not  been  in 
much  use  in  any  part  of  this  country,  and  probably  were  never 
adopted,  or  known  in  practice,  in  most  of  the  states.  The  con- 
veyance by  common  recovery  was  in  use  in  Pennsylvania,  Dela- 
ware, and  Maryland,  before  the  American  revolution;  but  it  must 
have  become  obsolete  with  the  disuse  of  estates  tail.  Fines  have 
been  occasionally  levied  in  New  York,  for  the  sake  of  barring 
claims;  but  b^  the  New  York  Revised  Statutes  (a),  fines  and  com- 
mon recoveries  are  now  abolished  (b).  The  English  real  pro- 
perty commissioners,  in  their  report  to  parliament,  in  1829,  pro- 
posed the  abolition  of  fines  and  recoveries  in  England,  and  to 
enable  tenants  in  tail  to  convey  the  fee,  and  to  dock  the  entail  by 
deed  to  be  enrolled  in  the  court  of  chancery.  They  proposed, 
likewise,  to  allow  femes  covert  to  part  with  their  estates  and  in- 
terests in  law  or  equity,  by  deed,  with  the  concurrence  of  their 
husbands,  and  after  a  private  examination  by  an  officer.  The  entire 
disuse  of  common  recoveries  followed,  of  course,  in  this  country, 
upon  the  abolition  of  estates  tail  ;  for  such  a  fictitious  suit,  con- 
sidered as  a  conveyance  of  land  in  cases  allowed  by  law,  is  most 
inconvenient  and  absurd.  And  since  the  acknowledged  and  long  set- 
tled competency  of  a  tenant  in  tail,  to  convey  and  bar  the  issue 
in  tail,  a  more  simple  and  easy  mode  of  conveyance  might  well 
be  contrived  by  the  sages  of  the  law  in  England.  The  convey- 
ance by  fine,  as  a  matter  of  record  transacted  in  one  of  the  highest 
courts  of  common  law,  has  some  great  advantages,  and  merits  a 
more  serious  consideration.  Its  force  and  efPect  are  very  great ; 
and  great  solemnity  is  required  in  passing  it,  because,  said  the 
statute  of  18  Edw.  I.,  "the  fine  is  so  high  a  bar,  and  of  so  great 

force,  and  of  a  nature  so  powerful  in  itself,  that  it 
[  *  498  ]  *  precludes  not  only  those  who  are  parties  and  privies 

to  the  fine,  and  their  heirs,  but  all  other  persons  in  the 
world,  who  are  of  full  age,  out  of  prison,  of  sound  memory,  and 

(a)  Vol.  ii.  343,  sec.  24. 

(ft)  They  were  abolished  by  statute  in  New  Jersey,  in  1799.  Elmer^s  Dig. 
90.  The  conveyances  by  fine  and  common  recovery  continued  to  be,  as  law- 
ful assurances,  part  of  the  law  of  Pennsylvania,  down  to  1835;  and  in  what 
way  they  were  to  be  dealt  with  was  under  the  consideration  of  the  commis- 
sioners appointed  to  revise  the  civil  code.  It  appears  that  fines  and  recoveries 
remained  still  lawful  conveyances  at  the  publication,  in  1837,  of  Purdon^s 
Digest  of  the  Laws  of  Pcnmj/lmnia,  thouf>;h  the  statute  of  1799  allowed  estates 
tail  to  be  barred  by  the  ordinary  conveyance  of  estates  in  fee  simple. 
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within  the  four  seas,  the  day  of  the  fine  levied,  unless  they  put 
in  their  claim  within  a  year  and  a  day."  This  bar  by  non-claim 
was,  afterwards,  by  the  statute  of  4  Hen.  VII.,  extended  to  live 
years.  These  statutes,  and  this  bar  of  non-claim  after  five  years, 
were  re-enacted  in  New  York,  and  continued  in  force  until  Janu- 
ary, 1830  :  and  common  recoveries  were  equally  recognized  by 
statute  as  a  valid  mode  of  conveyance,  down  to  this  last- mentioned 
period.  Such  a  formal,  solemn,  and  public  mode  of  conveyance, 
with  such  a  short  bar  by  non-claim,  was  resorted  to  in  special 
cases,  where  title  had  become  complex,  and  the  property  was  of 
great  value,  and  costly  improvements  were  in  immediate  contem- 
plation. Doctor  Tucker  recommended  a  resort  to  it,  in  Virginia, 
on  this  very  account  (a).  In  our  large  cities,  where  land  is  ex- 
ceedingly valuable,  and  very  expensive  erections  are  constantly 
making,  it  may  be  desirable  that  the  certainty  of  the  title  should 
be  established  within  a  shorter  period  than  twenty  years.  This 
is  the  only  objection  that  could  possibly  be  made  to  the  abolition 
of  the  conveyance  by  fine;  for,  as  to  the  notoriety  of  the  transfer, 
it  is  by  no  means  equal  to  the  record  of  a  deed  in  the  county 
where  the  lands  are  situated,  and  where  all  persons  are  accus- 
tomed to  resort,  as  being  the  only  place  for  information.  In  point 
of  fact,  the  levying  a  fine,  with  us,  may  be  considered  to  partake 
of  secrecy,  for  it  never  attracts  public  observation.  But  when  we 
come  to  consider  the  state  and  condition  of  real  property  in  Eng- 
land, where  conveyances  are  not,  in  general,  required  to  be  re- 
corded, a  formal  proposition  to  abolish  fines  was  not  to  have  been 
anticipated.  The  circumstances  of  the  two  countries  are  totally 
difi'er.ent.  I  should  suppose  that  there  must  be  great  veneration 
justly  due  to  a  system  of  transfer  by  record,  which  has  exhausted 
so  much  cultivation,  which  has  been  transmitted  down, 
in  constant  *  activity,  from  distant  ages,  and  on  whose  [  *  499  ] 
foundations  the  best  part  of  English  real  property  re- 
poses. In  Sergeant  Wilson's  Essay  o7i  Fines,  they  are  said  to  be 
"the  strength  of  almost  every  man's  inheritance."  Such  a  great 
innovation  may  have  an  unpropitious  influence  upon  the  character, 
policy,  and  stability  of  the  English  jurisprudence.  It  will,  how- 
ever, favourably  abridge  the  labours  of  students,  and  make  great 
havoc  in  an  English  law  library.     Volume  after  volume,   filled 

(a)    Tucker^a  Blacks,  vol.  ii.  355,  note. 
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with  essays  and  adjudications  upon  fines  and  recoveries,  will  be 
consigned  to  oblivion  (a). 

(a)  Besides  the  extended  view  of  the  law  of  fines  and  recoveries,  in  all  the 
abridgments  of  the  law,  and  in  Sheppard's  ToucJistone,  there  are  the  treatises 
of  Pigott,  Wilson,  Cruise,  Preston,  Bayley,  and  Hands,  on  fines  and  recoveries. 
The  English  put  more  to  hazard,  in  meddling  with  their  jurisprudence, 
than  any  other  Eiiropean  nation;  and  they  ought  to  be  more  jealous  than  any 
other  of  the  spirit  of  innovation  and  codification  which  are  abroad  in  the  land. 
When  a  free  people  have  their  constitution  and  system  of  laws  pretty  well 
established,  construed,  and  understood;  when  their  usages  and  liabitsof  busi- 
ness have  accommodated  themselves  to  their  institutions,  and  especially 
when  they  are  secure  in  their  persons  and  property,  under  an  able  and  im- 
partial administration  of  justice,  they  ought,  above  all  things,  to  beware  of 
theory,  for  "  in  that  way  madness  lies." 

Since  the  above  note  was  penned,  the  statute  of  3  and  4  Wm.  IV.,  c.  74, 
has  swept  away  fines  and  recoveries  in  England,  and  substituted  more  simple 
modes  of  assurance.  The  disposition  of  land  by  tenants  in  tail,  is  to  be  by 
deed,  (as  if  seised  in  fee,)  but  not  by  will  or  contract.  If  by  a  married  wo- 
man, the  disposition  is  to  be  by  deed,  as  if  she  was  a  feme  sole,  provided  it 
be  with  her  husband's  concurrence,  and  be  acknowledged  by  her  separately, 
&c. 
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LECTURE   LXYTIL 

OF  TITLE  BY  WILL  OK  DEVISE. 

A  WILL  is  a  disposition  of  real  and  personal  property  to  take 
efiPect  after  the  death  of  the  testator.  When  the  will  operates 
upon  personal  property,  it  is  sometimes  called  a  testament,  and 
when  upon  real  estate,  a  devise;  but  the  more  general,  and  the 
more  popular  denomination  of  the  instrument,  embracing  equally 
real  and  personal  estate,  is  that  of  last  ivill  and  testament  (a). 
The  definition  of  a  will  or  testament,  given  by  Modestinus  in 
the  Roman  law,  has  been  justly  admired  for  its  precision.  Testa- 
tnentum  est  voluntatis  nostr(p,  justa  sententia  de  eo  quod  quis  post 
mortem  suavn  fieH  velit  (b). 

I.   Of  the  history  of  devises. 

The  law  of  succession  has  been  deemed  by  many  speculative 
writers,  of  higher  and  better  obligation,  than  the  fluctuating,  and 
oftentimes  unreasonable  and  unnatural  distributions  of  human 
will.  The  general  interests  of  society,  in  its  career  of 
wealth  and  civilization,  seem,  however,  *  to  require,  that  [  *  502.  ] 
every  man  should  have  the  free  enjoyment  and  disposi- 
tion of  his  own  property;  for  it  furnishes  one  of  the  strongest 
motives  to  industry  and  economy.  The  law  of  our  nature,  by 
placing  us  under  the  irresistible  influence  of  the  domestic  affec- 
tions, has  sufficiently  guarded  against  any  great  abuse  of  the 
power  of  testamentary  disposition,  by  connecting  our  hopes  and 
wishes  with  the  fortunes  of  our  posterity.  In  the  primitive  age 
of  many  nations,  wills  were  unknown.  This  was  the  case  with 
the  ancient  Germans,  and  with  the  laws  of  Lycurgus,  and  with 
the  Athenians  before  the  age  of  Solon  (c).     But  family  con. 

(a)  Howard,  in  his  Diet,  de  la  Cout.  de  Norm.  vol.  i.  197,  gives  the  true  deri- 
vation of  the  word  devise  :  ^''devise,  [divisa.)  marque  de  division  de  partage  de 
terren;  ce  mot  vient  du  Latin  diverde.'^     Crosley  on  ]Vills,  1,  note. 

(6)  Diff.  28,  1,  1.  Vinnius  thinks,  however,  tliat  it  Avould  he  a  more  per- 
fect definition  to  say,  TeMamenium  est  .^uprema  conte.Htatio  in  id  solenniter  faeia, 
■tit  quern  volumun,  post  mortem  nostram  habeamus  hwredem.  Vinn.  Com.  in  Inst. 
lib.  2.  tit.  10.     Eiym.  sec.  2. 

(c)  Sueee.'isores  sui  eniqite  liheri  et  nullum  tesfamentum.  Taeit.  M.  G.  c.  20. 
Taylor^H  Elem.  oj  the  Civil  Law,  522,  524.  Jones'  Com.  on  Isieus.  According  to 
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venience,  and  a  sense  of  the  absolute  right  of  property,  introduced 
the  use  of  testaments,  in  the  more  advanced  progress  of  nations. 
The  Attic  laws  of  Solon  allowed  the  Athenians  to  devise  their 
estates,  provided  they  had  no  legitimate  children,  and  were  com- 
petent in  mi^d,  and  not  labouring  under  any  personal  disability. 
If  they  had  children,  the  power  to  devise  was  qualified;  and  it 
allowed  the  parent  to  devise  if  the  sons  died  under  the  age  of 
sixteen;  or,  in  the  case  of  daughters,  with  the  condition  that  the 
devisees  should  take  them  in  marriage;  and  no  devisee  was  al- 
lowed to  take  possession  of  the  estate,  except  under  the  adjudi- 
cation of  a  court  of  justice.  The  introduction  of  the  law  of  de- 
vising, by  Solon,  was  accompanied  with  great  fraud  and  litiga- 
tion; though  his  laws  are  said,  by  Sir  AVilliam  Jones,  to  have 

had  the  merit  of  conciseness  and  simplicity  (a). 
[  *  503  I       *  Prior  to  the  time  of  the  decemvirs,  no  Roman  citizen 

could  break  in,  by  will,  upon  the  order  of  succession, 
unless  the  act  was  done  and  permitted  in  the  assembly  of  the 
people.  Bat  wills  were  allowed  at  Rome  by  the  twelve  tables, 
and  they  gave  the  power  to  an  unlimited  extent,  which  was  after- 
wards qualified  by  the  interpretation  and  authority  of  the  tribu- 
nals. They  were  executed  w^ith  great  ceremony,  before  five  citi- 
zens, who  were  to  represent  the  people ;  and  th'e  transaction  was 
in  the  form  of  a  purchase  of  the  inheritance.     They  were,  at  last, 

Vinniu-i,  in  his  Com.  on  the  InstiUitesi,  lib.  2,  tit.  2,  Eiym.  sec.  4,  the  restraint 
upon  the  devise  of  real  estate  existed,  in  his  day,  with  the  Poles,  Swedes, 
Danes,  and  some  parts  of  German3\  Among  the  Jews,  the  father  conld  not 
devise  the  inheritance  from  the  regular  line  of  succession.  Antiquiiics  of  the 
Jewish  Republic,  by  Th.  Lewis,  vol.  iii.  324,  325. 

(a)  Plutarch's  Life  of  Solon,  by  J.  &  W.  Langhorne.  Jones  Istpus,  pref. 
Dis.  on  the  Attic  Imws.  The  speeches  of  Isa.nis  related  chiefly  to  the  abuses 
of  the  law  of  wills.  The  claims  of  heirship  and  of  blood,  were  urged  with 
vehement  eloquence,  against  the  frauds  suggested  in  procuring  wills,  or  the 
bad  passions  which  dictated  them,  or  the  perfidy  which  suppressed  the  re- 
vocation of  them.  Most  of  the  speeches  involve  the  discussion  of  the  allega- 
tion of  a  forged  will;  and  they  are  replete  with  the  bitterest  personal  re- 
proaches, lu  one  of  them,  the  mode  of  procuring  certain  and  infallible 
evidence,  by  the  torture  of  slaves,  iscommended.  These  specimens  of  forensic 
discussion  are  the  most  ancient  monuments  extant  of  the  kind;  but  they  do 
no  honour  to  the  morals  and  manners  ot  the  Athenians.  Cicero  {Orat.  pro. 
L.  Flacco,  sec.  4,  f),)  speaks  most  contemptuously  of  the  character  of  the 
Oreeks  for  probity  and  truth.  The  writings  of  the  Greek  historians,  philo- 
sophers, and  orators,  Thucydides,  Xenophon,  Plato,  Aristotle,  Istvus,  and 
Lysias;  the  striking  details  in  the  profound  and  searching  history  ol  Mit- 
ford,  and  the  testimony  of  St.  Paul,  alTord  abundrtnt  and  sad  proofs  of  the 
corruption  of  ancient  morals.  How.  indeed,  could  sound  morality  and  jmre 
practice  be  expected,  among  a  people  who  had  no  dne  sense  of  the  existence 
and  presence  of  the  Father  of  Liyhts,  from  whom  cometh  dmcn  every  good  and 
very  perfect  gift ! 
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by  the  law  of  the  prsetors,  placed  under  the  burdensome  check  of 
seven  witnesses,  who  were  required  to  affix  their  seals  and  signa- 
tures (a).  The  power  of  devise  was  checked  by  the  Emperor 
Justinian;  and  unless  a  fourth  part  of  the  inheritance  was  re- 
served for  the  children,  they  were  allowed  to  set  aside  the  testa- 
ment as  inofficious,  under  the  presumptive  evidence  of  mental 
imbecility  (6). 

It  seems  to  be  the  better  opinion,  that  lands  were  devisable,  to 
a  qualified  extent,  with  the  Anglo-Saxons.  The  folkland  was 
held  in  independent  right,  and  devisable  by  will  (c ).  But, 
upon  the  establishment  of  the  feudal  system  *  at  the  [  *  504  ] 
Norman  conquest,  lands  held  in  tenure  ceased  to  be  de- 
visable, in  consequence  of  the  feudal  doctrine  of  non- alienation 
without  the  consent  of  the  lord;  for  the  power  of  devising  would 
have  essentially  affected  many  of  his  rights  and  privileges. 
There  were  exceptions  to  the  feudal  restraint  on  wills  existing  as 
to  burgage  tenures,  and  gavelkind  lands  (d).  The  restraint  upon 
the  power  of  devising  did  not  give  way  to  the  demands  of  family 
and  public  convenience,  so  early  as  the  restraint  upon  alienation 
in  the  lifetime  of  the  owner.  The  power  was  covertly  conferred 
by  means  of  the  application  of  uses;  for  a  devise  of  the  use  was 
not  considered  a  devise  of  the  land.  The  devise  of  the  use  was 
supported  by  the  courts  of  equity,  as  a  disposition  binding  in 
conscience;  and  that  equitable  jurisdiction  continued,  until  the 
use  became,  by  statute,  the  legal  estate.  The  statute  of  uses, 
like  the  introduction  of  feuds,  again  destroyed  the  privilege  of 
devising;  but  the  disability  was  removed  within  five  years  there- 

(rt)  Inst  2,  10,  2,  3.  Dig.  50,  16,  120.  Novel,  115.  8  Gibbon's  Hist  78. 
Esprit  des  Loix,  liv.  27. 

(h)  List.  2,  18,  pr.  Ibid.  sec.  1,  2,  3.  Vide  supra,  vol.  ii.  327.  The  French 
civil  code  declares,  that  all  persons  may  dispose  by  will,  excepting  those 
whom  the  law  declares  incapable.     Code  Ciril,  sec.  902. 

(c)  Spclman  on  Feuds,  c.  5.  Wright  on  Tenures,  171.  Bocland  was  granted 
by  charter,  and  was  synonymous  with  inheritance;  and  Sir  Francis  Palgrave 
says,  that'testamentary  dispositions  were  unknown  to  the  Teutons  or  Teu- 
tonic nations,  and  he  is  of  the  highest  authority  as  to  all  Anglo-Saxon  and 
German  antiquities. 

{d)  Launder  v.  Brooks,  Cro.  C.  561.  Co.  Lift  111,  b.  In  Wild's  case,  6 
Co.  16,  it  was  declared,  that,  at  common  law,  lands  were  not  devisable,  ex- 
cept by  custom,  and  in  ancient  cities  andborougfis,  of  houses  and  small  things. 
In  the  reign  of  Henry  II.,  onlj'  one-third  part  of  the  personal  estate  was  de- 
visable. The  other  parts  went  to  the  wife  and  children.  GlanviUe.  lib. 
7,  c.  5,  Blackstone,  who  gives  a  clear  and  succinct  history  of  the  law  of  be- 
quests of  personal  property,  (Comm.  vol.  ii.  491 — 493,)  says  that  we  cannot 
trace  the  precise  time  when  the  old  common  law  restrictions  were  abolished, 
and  the  free  disposition  of  chattels  allowed. 
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after,  by  the  statute  of  wills  of  32  Hen.  VIII.  That  statute  ap- 
plied the  power  of  devising  to  socage  estates,  and  to  two-thirds 
of  the  lands  held  by  knight  service;  and  this  last  and  lingering 
check  was  removed,  with  the  abolition  of  the  military  tenures,  in 
the  beginning  of  the  reign  of  Charles  II.,  so  as  to  render  the  dis- 
position of  real  property  by  will  absolute  (a). 

The  English  law  of  devise  was  imported  into  this  country  by 
our  ancestors,  and  incorporated  into  our  colonial  jurisprudence, 

under  such  modifications,  in  some  instances,  as  were 
[  *505]  deemed  expedient.     Lands  may  bo  devised  by  *will  in 

all  the  United  States;  and  the  statute  regulations  on  the 
subject  are  substantially  the  same,  and  they  have  been  taken 
from  the  English  statute  of  32  Hen.  VHI.  and  29  Charles  II  (6). 
In  order  to  give  a  distinct  view  of  the  outlines  or  elements  of  the 
law  on  the  subject  of  devises,  I  shall  proceed  to  consider  the 
competency  of  the  parties  to  a  devise;  the  things  that  are  devis- 
able; the  solemnities  requisite  to  a  due  execution  of  the  will;  and, 
lastly,  some  of  the  leading  rules  applicable  to  the  construction  of 
devises. 

II.   Of  the  parties  to  a  devise. 

The  general  rule  is,  that  all  persons  of  sound  mind  are  com 
petent  to  devise  real  estate,  with  the  exception  of  infants  and 
married  women.'     This  was  the  provision  in  the  English  statute 

(a)  The  statute  of  wills,  or  a  substitute  for  it,  has  been  adopted  through- 
out the  United  States:  hut  not  its  preamble,  either  in  letter  or  spirit.  That 
preamble  is  a  curiosity,  as  being  a  sample  of  the  most  degrading  and  con- 
temptible servility  and  flattery  that  ever  were  heaped  by  slaves  ui)on  a 
master.  In  Scotland,  down  to  a  very  recent  period,  almost  all  a  man's  her- 
itage, and  a  great  part  of  his  estate  acquired  by  purchase,  could  not  be  de- 
vised from  the  lineal  heir. 

[h]  In  Louisiana,  tlie  power  of  disposition  of  property  by  will  is  limited  to 
two-thirds  of  the  testator's  estate,  if  he  leaves,  at  his  decease,  a  legitimate 
child;  and  to  one-half,  if  he  leaves  two  children;  and  to  one-third,  it  he  leaves 
three,  or  a  greater  number  of  children;  and  to  two-thirds,  if,  having  no  chil- 
dren, the  testator  leaves  a  father,  mother,  or  both.  Under  the  name  of  chil- 
dren, are  included  descendants,  of  whatever  degree  they  be.  Tlie  heirs, 
whose  portions  of  the  estate  is  thus  reserved  to  lliem  by  law,  are  called  jf?.ivd 
heirn,  because  they  cannot  be  disinherited.  exce])t  in  cases  where  the  testator 
has  just  cause  to  disinherit  them,  and  which  cases  are  defined.  Citnl  Code, 
art.  1180,  1481.  1482,  KJOO— IGlT.  There  is  much  good  feeling  and  sympa- 
thy, and  there  is  nothing  unreason  aide,  in  these  very  temperate  checks  upon 
the  unlimited  power  of  devise.  The  law  of  Lt)uisiana  (m  this  subject,  was 
borrowed  easentially  from  the  French  Cieil  Code,  art.  91  :j,  914.  91"). 

^  See  now,  however,  the  statutes  of  the  diflerent  states  rehiting  to  married 
women,  under  most  of  which  they  have  power  to  make  will's  of  real  ami 
personal  estate. 
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of  wills,  and,  I  presume,  the  exceptions  equally  exist  in  this  coun- 
try (a).  But  a  feme  covert,  by  deed  of  settlement  made  prior  to 
her  marriage,  and  vesting  her  estate  in  trustees,  may  be  clothed 
with  a  testamentary  disposition  of  her  lands;  and  a  court  of  chan- 
cery will  enforce  such  a  power  made  during  coverture,  under  the 
name  of  an  appointment,  or  declaration  of  trust.  She 
may  devise  *  by  way  of  execution  of  a  power  (b).  But  [  *  506  ] 
the  will  that  she  makes,  in  such  a  case,  must  be  executed 
with  the  same  solemnities,  as  if  she  had  executed  the  deed  while 
sole  (c).  An  infant  cannot,  in  any  case,  be  enabled  to  devise 
through  the  medium  of  a  power;  and  the  New  York  statute 
specially  excludes  the  exercise  of  a  power  by  a  married  woman 
during  her  infancy  (d). 

Testaments  of  chattels  may  be  made  by  infants  of  the  age  of 
fourteen,  if  males,  and  twelve,  if  females.  This  is  the  English 
rule  (e).  The  laws  of  the  several  states  are  not  uniform  on  this 
point.  In  Virginia  no  person  under  eighteen  years  of  age  can 
make  a  will  of  chattels  (g);  and  by  the  New  York  Revised  Stat- 
in) Stat.  34  and  35  Hen.  VIII.,  c.  5.  New  York  Revised  Slatuifs.  vol.  ii. 
56,  .sec.  1.  In  Virginia,  the  will  of  a  blind  man  was  admitted  to  probate. 
Boyd  V.  Cook,  3  Leif/h,  32.  A  married  woman  is  considered  to  be  incapable 
of  making  a  valid  will  of  lands,  even  with  the  consent  of  her  husband,  and 
without  any  statute  prohibition  to  that  effect.  Osgood  v.  Breed,  12  Mass. 
Rep.  225.  Marston  v.  Norton,  5  N.  11.  Rep.  205.  West  v.  West,  10  Serg.  <fe 
Bawle.  445.  In  Ohio,  (Allen  v.  Little,  5  Hammond'' s  Ohio  Rep.  05.)  Illinois, 
and  Mississippi,  females  are  competent  to  make  a  will  of  real  and  jiersonal 
estate  at  the  age  of  eighteen;  and,  in  I^uisiana,  the  wife,  who  has  Aery  ex- 
tensive privileges,  may  make  a  will  without  the  authority  of  her  linsband. 
Revised  Code  of  3rississippi,  1824,  p.  32.  In  Connecticut,  married  women 
may  dispose  of  their  estates,  real  and  personal,  by  will,  in  the  same  manner 
as  other  persons.     Sfatnfes  of  Conneeticut,  1838,  p.  226, 

(6)  See  vol.  ii.  of  this  work,  171,  and  Netv  York  Revised  Statutes,  vol.  i.  735, 
sec.  110.  By  the  M((ss.  Revised  Statutes,  1835,  the  person,  male  or  lemale, 
must  be  of  the  age  of  eighteen  years  or  upwards  to  make  a  testament  of 
chattels,  and  married  women  cannot  make  any. 

(c)  Casson  v.  Dode,  1  Bro.  99. 

(d)  Neio  York  Revised  Statutes,  vol.  i.  735,  sec.  111. 

(e)  2  Blacks.  Com.  497.  Arnold  v.  Earle,  2  Bep.  tern.  Lee,  by  Fhillimore, 
vol.  ii.  529.  The  English  property  commissioners,  in  their  report  in  April, 
1833,  recommended  a  provision  that  no  infant  be  capable  of  nmking  a  will 
in  any  case:  and,  by  the  statute  of  1  Victoria,  ch.  26,  this  suggestion  is  car- 
ried into  effect,  and  it  is  declared  that  no  will  made  by  a  person  under  age, 
or  by  a  married  woman,  shall  be  valid,  except  such  a  will  as  might  have 
been  made  by  a  married  woman  before  the  pa.^sing  of  the  act;  consequently 
a  married  woman  in  England  may  still  make  a  will  of  personal  estate  with 
her  husband's  consent,  and  a  will  of  real  or  pei'sonal  estate  to  which  she  may 
be  entitled  for  her  separate  use,  and  she  may  also  make  an  appointment  by 
will,  in  pursuance  of  a  power  to  be  executed,  notwithstanding  the  coverture. 

{g)   Revised  Code  of  Virginia,  224. 
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vies  (a),  the  age  to  make  a  will  of  personal  estate  is  raised  up  to 
eighteen  in  males,  and  sixteen  in  females.  Nor  can  a  married 
^oman  make  a  testament  of  chattels,  any  more  than  of  lands,  ex- 
cept under  a  power,  or  marriage  contract  (6).'" 

But  infants,  femes  covert^  and  persons  of  non-sane  memory, 
and  aliens,  may  be  devisees;  for  the  devise  i's  without  considera 
tion  (c).  A  devise  to  the  heir  at  law  is  void,  if  it  gives  precisely 
the  same  estate  that  the  heir  would  take  by  descent  if  the  partic- 
ular devise  to  him  was  omitted  out  of  the  will.  The  title  by  de- 
scent had,  in  that  case,  precedence  to  the  title  by  devise  id).  The 
test  of  the  rule,  says  Mr.  Crosley,  is  to  strike  out  of  the 
[  *  507]  will  the  particular  devise  *to  the  heir,  and  then,  if  with- 
out that  he  would  take  by  descent  exactly  the  same  estate 
which  the  devise  purports  to  give  him,  he  is  in  by  descent,  and 
not  by  purchase  (e).  Even  if  the  lands  be  devised  to  the  heir 
charged  with  debts,  he  still  takes  by  descent;  for  the  charge  does 
not  operate  as  an  alteration  of  the  estate  {g).  Corporations  are 
excepted  out  of  the  English  statute  of  wills;  and  the  object  of  the 

{a)  Vol.  ii.  60.  The  early  statute  law  of  Connecticut  required  the  inlant, 
of  either  sex,  to  be  seventeen,  to  be  competent  to  dispose  of  personal  estate 
by  will.  This  is  still  the  law  of  Connecticut.  Sfatutes,  182\ .  In  Massa- 
chusetts, the  age  to  make  a  will  of  chattels  is  eighteen.  Revised  Statuhs, 
1835.  The  act  of  1831,  in  Ohio,  relating  to  wills,  does  not  include  married 
■women  among  the  persons  incompetent  to  make  a  will,  and  she  is  presumed 
to  have  that  power. 

(h)  2  Blacks.  Com.  498.  Steadman  v.  Powell,  1  Addams^  Eep.  58.  Hood 
V.  Archer,  1  M' Cord's  Rep.  225.  By  the  Revised  Statutes  of  Connecticut,  1821, 
and  of  Illinois,  published  in  1829,  a  married  woman  may  dispose  of  her  sep- 
arate estate,  both  real  and  personal,  by  will,  in  the  same  manner  as  other 
persons. 

(c)  Though  an  alien  may  be  a  devisee,  as  well  as  purchaser,  he  takes  a  de- 
feasible estate.  See  vol.  ii.  61.  The  Neio  York  Revised  Statutes,  vol.  ii.  57, 
sec.  4,  have  judiciously  declared  such  devises  void,  if  to  persons  who  are 
aliens  at  the  death  ol  tlie  testator. 

(d)  Hurst  ?5.  Earl  of  Winchelsea,  1  Wm.  Blacks.  Rep.  187. 

(e)  Crosley' 8  Treatise  on  Wills,  edit.  London,  1828,  p.  101. 

ig)  Allan  v.  Heber,  ,S7/-.  Rep.  1270.  Hurst  v.  Earl  of  Winchelsea,  1  Win. 
Blacks.  Rep.  187.  The  statute  of  3  and  4  Wm.  IV.,  ch.  106,  altered  the 
English  law  in  this  respect,  and  declared  that  on  a  devise  of  lands  by  the 
testator  to  his  heir  at  law,  he  should  be  considered  as  taking  as  devisee,  and 
not  by  descent.     Vide  supra,  p.  412,  note. 

^'*  Kedfield,  J.,  in  Converse  v.  Converse,  21  Yt.  170,  said  of  a  person  desir- 
ing to  make  a  will  that,  "he  must  undoubtedly  retain  sullicient  active 
memory  to  collect  in  his  mind,  without  prompting,  particulars  or  elements 
of  the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a  sufficient 
length  of  time  to  perceive  at  least  their  more  obvious  relntions  to  each  otiior, 
and  to  be  able  to  ibrm  some  rational  judgment  in  relation  to  these.  .Aniong 
these  elements,  he  mentions  the  number  of  the  testator's  children,  their  de- 
serts with  reference  to  conduct  and  capacity,  what  he  has  done  for  them  re- 
flating to  each  other,  and  the  amount  due  and  condition  of  bis  property,  &c. 
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law  was  to  prevent  property  from  being  locked  up  in  perpetuity; 
and  also  to  prevent  languishing  and  dying  persons  from  being 
imposed  upon  by  false  notions  of  merit  or  duty,  to  give  away 
their  estates  from  their  families.''  In  times  of  popery,  said  Lord 
Hardwicke,  the  clergy  got  nearly  half  the  real  property  of  the 
kingdom  into  their  hands,  and  he  wondered  they  had  not  got  the 
whole  (a).  But,  under  the  statute  of  43  Eliz.,  commonly  called 
the  statute  of  charitable  uses,  a  devise  to  a  corporation  for  a 
charitable  use  is  valid  (b).  The  New  York  Revised  Statutes  (c) 
have  turned  the  simple  exception  in  the  English,  and  in  the 
former  statute  of  New  York,  into  an  express  prohibition,  by  de- 
claring, that  no  devise  to  a  corporation  shall  be  valid,  unless  the 
corporation  be  expressly  authorized  to  take  by  devise.  There 
was,  however,  the  same  construction  of  the  pre-existing  stat- 
utes (d);  and,  though  the  English  statute  of  charitable 
*uses  has  not  been  re-enacted  either  in  New  York,  New  [  *  508  J 
Jersey,  Pennsylvania,  or  Maryland,  nor  probably  in  any 
of  the  United  States  (e),  the  better  opinion,  in  point  of  authority, 
would,  however,  seem  to  be,  that  a  devise  of  a  charity,  not  directly 
to  a  corporation,  but  in  trust  for  a  charitable  corporation,  would 
be  good.^     This  is  on  the  principle  that  a  court  of  equity,  inde- 

(a)  Lord  Hardwicke,  1  Vesey,  223. 

(6)  This  was  so  held  in  Flood's  case,  Hoh.  Rep.  136;  and  the  court,  in  that 
case,  admitted  that  the  devise  was  void  in  law,  because  contrary  to  the  stat- 
ute of  wills,  but  that  such  a  devise  in  mortmain  was  clearly  within  the  re- 
lief of  the  statute  of  Elizabeth.  Mr.  Crosley,  in  his  learned  and  able  Treatise 
on  WiUs,  116,  117,  condemns  this  decision,  as  a  strained  construction,  and  a 
repeal  of  the  exception  in  the  statute  of  wills.  The  statute  of  9  Geo.  II.,  c. 
36,  has  since  corrected  this  construction,  and  rendered  all  devises  for  charit- 
able uses  void,  except 'to  the  two  uhi versifies,  and  certain  colleges.  The 
statute  of  9  Geo.  II.  was  not  in  any  sense  a  mortmain  act,  for  it  neither  pro- 
hibited nor  authorized  alienation  in  mortmain,  or  to  a  corporation.  It  only 
avoided  all  devises  to  charitable  uses,  for  at  common  law  it  was  lawful  to 
devise  to  individnals  to  charitable  uses,  and  the  statute  allows  the  application 
of  Y>ro-pert J  htf  deed  to  charitable  purposes.  Its  sole  object  was  to  protect 
persons  in  extremis  from  imposition.  The  Master  of  the  KoUs,  in  Corbyn  v. 
French,  4  Vesey,  427.     Mellick  v.  The  Asylum,  1  Jacob.  Bep.  180. 

(c)  Vol.  ii.  57,  sec.  3. 

(d)  Jackson  v.  Hammond,  2  Caine\s  Cases  in  Error,  337. 

(e)  It  has  not  been  repealed,  but  subsists  in  full  force  in  Kentucky.  Vide 
supra,  vol.  ii.  285. 

'^  In  some  of  the  states,  as  for  instance,  in  New  York,  corporations  may  be 
devisees  only  to  a  limited  extent  as  prescribed  by  statute.  Rev.  vStat.  p't.  2, 
c.  6,  tit.  1,  sec.  3;  see,  also,  Alabama  Code,  1876.  sec.  2275;  Indiana,  Rev. 
Stat.  1881,  sec.  2556;  California,  Hitt.  Codes,  sec.  6275;  Louisiana  Code,  sec. 
1470;  United  States  v.  Fox,  94  U.  S.  315. 

The  United  States  may  be  devisee.   Dickens  v.  United  States,  125  Mass.  311. 

'  No  general  statute  of  mortmain  exists  in  the  United  States,  except  in 
Pennsylvania.     6  Cruise's  Dig.  128,  note.  " 
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pendent  of  statute,  and  upon  the  doctrine  of  the  common  law, 
has  jurisdiction  over  bequests  and  devises  to  charitable  uses;  and 
will  enforce  them,  provided  the  objects  be  sufficiently  definite,  so 
as  to  shut  out  all  arbitrary  discretion  resting  upon  the  doctrine 
of  cy  pres  (a). 

[a)  Orphan  Asylum  Society  v.  M'Cartee,  9  Coweri's  Rep.  437.  Witman  t-. 
Lex.  17  Serg.  &  Eawle.HS.  Lord  Redesdale,  in  Attorney  General  t'.  Mayor  of 
Dublin,  1  Bligh^H  Rep.  347.  Moore  v.  Moore,  4  Dana's  Ken.  Rep.  357.  The 
case  of  Dashiell  r.  Attorney  General,  5  Han.  <£•  Johns.  392,  is  a  strong  au- 
thority in  opposition  to  the  doctrine  of  the  other  American  cases  which  are 
mentioned;  but  in  tliat  case,  there  Mas  no  provision  by  the  will  for  desig- 
nating the  j)oor  who  were  to  be  relieved.  The  object  was  too  indetinite. 
See  the  additional  authorities  cited,  supra,  vol.  ii.  p.  28o — 288,  where  this 
point  is  also  mentioned  and  discussed.  It  is  to  be  regretted,  that  in  the 
recent  revision  of  the  laws  of  New  York,  this  very  interesting  and  vexa- 
tious question  was  not  put  at  rest,  by  an  explicit  provision,  either  in  favour 
of  the  equity  jurisdiction  over  such  charities,  to  the  extent,  perhaps,  of  the 
statute  of  Elizabeth,  or  else  by  an  express  denial  of  a  power  to  devise  a 
charity  to  any  persons  whatever,  in  trust  even  for  a  charitable  C()rp{»ratioD. 
In  Virginia,  in  Gallego  v.  Attorney  General,  3  Leigh,  450,  the  equity  juris- 
diction over  charities  was  elaborately  discussed.  The  English  statute  of 
charitable  uses.  (43  Eliz.)  and  all  the  statutes  of  mortmain,  were  repealed 
long  since  in  Virginia.  There  is  no  statute  restraint  in  that  state  upon 
devises  to  corporations,  and  a  devise  to  a  corporation  for  a  charitable  purpose, 
if  the  charity  be  proper  and  definite,  is  valid.  Lomax^s  Digest,  vol.  iii.  12. 
It  was  held,  in  conformity  with  Ch.  J.  Marshall's  opinion,  in  4  Wheaton,  1, 
that  there  was  no  common  law  jurisdiction  over  devises  to  charitable  uses 
prior  to  the  statute  of  Elizabeth ;  and  that  without  the  aid  of  statute  authority, 
the  courts  of  chancery  had  no  jurisdiction  to  decree  charities  where  the  ob- 
jects or  beneficiaries  were  indefinite  or  uncertain.  President  Tucker,  in  that 
case,  exposed  with  great  force  the  arbitrary  and  unreasonable  nature  of  the 
cy  pres  principle,  when  applied  to  vague  or  indefinite  charities.  On  the 
other  hand,  in  Griffin  v.  (Jraham,  1  Hawkers  N.  C.  Rep.  9(5,  the  testator  gave 
all  the  residue  of  his  estate  to  his  executors  in  trust,  that  out  of  the  rents  and 
profits  they  should  establish  a  school  for  the  maintenance  of  indigent  scholars, 
and  the  trust  was  supported,  though  the  object  was  very  general,  and  not  so 
specific  as  that  in  Dashiell  r.  Attorney  General,  supra.  But  tluMloctrine  of 
execution  cy  j;>res  does  not  prevail  in  North  Carolina;  and  if  the  intention 
of  the  testator,  in  respect  to  a  charity  for  religious  purposes,  cannot  be 
literally  fulfilled,  a  trust  results  for  the  heir,  or  next  of  kin.  as  the  case  may 
be.     M'Auley  v.  Wilson,  1  Bad.  &  Dev.  N.  C.  Equity  Cases.  27(i. 

In  the  case  of  Coster  v.  Lorillard,  in  the  New  York  court  «)f  errors,  in  De- 
cember, 18,35,  Ch.  J.  Savage  said,  that  the  doctrine  of  cy  yjm-^  was  statute  law. 
and  he  cited  several  passages  from  the  New  York  Revised  JStatufcs,  (vol.  i.  748, 
sec.  2.  Ibid.  723,  sec.  17.  Ibid.  720,  sec.  38,)  to  show  that  the  courts  are 
to  (-arry  into  effect  the  intention  of  the  party  to  an  instrument,  as  far  as  it 
can  be  done  consistently  with  law.  He  said,  that  in  that  case,  if  the  trust  had 
been  lawful,  the  estate  in  the  trustees  ought  to  have  been  sustained,  not  dur- 
ing the  natural  lives  of  the  twelve  nephews  and  nieces,  but  (hiring  the  nat- 
ural lives  of  such  two  of  the  nephews  and  niece.s  as  should  soonest  d'w..  See 
the  case,  supra,  j).  273. 

Tlie  doctrine  of  the  English  court  of  chancery  is  much  broader  tlian  any 
that  has  been  inculcated  in  America.  If  abe(|ucst  \h-.  for  charity,  it  matteis 
not  how  uncertain  the  objects  or  jjcrsons  may  ho:  or  whether  tlu^  bc<|U«'st 
can  be  carried  into  exact  execution  or  not;  or  wheth<M'the  persons  who  are 
to  take  be  in  esse  or  not;  or  whether  the  legatee  be  a  corixnation  capal>le  in 
law  to  take  or  not.      In  all  these,  and   the  like  cases,  the  court  will  sustain 
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Witnesses  to  a  will  are  rendered  incapable  of  taking  any  bene- 
ficial interest  under  it,  except  it  be  creditors  whose  debts,  by  the 
will,  are  made  a  charge  on  the  real  estate.  This  was  by  the 
statute  of  25  Geo.  II. ;  and  it  has  been  generally  adopted  in  the 
United  States  as  a  salutary  provision.  The  English  statute  was 
the  conse(|uence  of  the  decision  of  the  K.  B.  in  Holdfast  v.  Dow- 
sing (a),  which  established,  after  three  several  arguments  at  the 
bar  that  whoever  took  any  interest  under  a  will  was  an  incom- 
f)etent  witness  to  prove  it.  This  determination,  says  Sir  William 
Blackstone  (6),  threatened  to  shake  most  of  the  titles  in  the 
kingdom  that  depended  on  devises  by  will.  The  statute  has 
been  recently  re-enacted  in  New  York,  with  some  qualifica- 
tions (c).       The   restoration  of    the  competency  of  subscribing 

the  legacy,  and  give  it  effect  according  to  its  own  principles.  Where  a  literal 
execution  becomes  inexpedient  or  impracticable,  the  court  will  execute  it 
cypres.  The  crown  has  a  right  to  interfere  where  a  charitable  object  fails, 
and  it  must  signify  in  chancery  the  charitable  purpose  the  fund  shall  be  ap- 
plied to.  Simon  v.  Barber,  1  Tamlyn,  14.  Attorney  General  c.  Andrew,  3 
Vesey,  ()33.  Attorney  General  v.  Boyer,  ibid.  714.  Moggridge  v.  Thackwell, 
7  ibid.  36.  Mills  r.  Farmer,  1  3Terivale,  55.  The  case  of  the  Trustees  of  the 
Baptist  Association  i).  Smith,  3  Peters^  U.  S.  Bcp.  app.  484.  In  thi.s  latter 
case,  Mr.  Justice  Story  investigates  the  doctrine  with  his  usual  research  and 
accuracy;  and  he  concludes,  (p.  497,)  that  the  jurisdiction  of  the  court  of 
chancery  over  charities,  where  no  trud  is  interposed,  or  there  is  no  pei-son  in 
esse  capable  of  taking,  or  where  the  charity  is  of  an  indefinite  nature,  is  not 
to  be  referred  to  the  general  jurisdiction  of  that  court,  but  that  it  sprung  up 
after  the  statute  of  Elizabeth,  and  rests  mainly  on  its  provisions.  The  better 
conclusion  upon  the  authorities  in  England,  is  that  drawn  b}^  Lord  Eldon. 
that  where  there  is  a  bequest  to  trustees  for  charitable  ]mrposes,  the  disposi- 
tion must  be  in  chancery,  under  a  scheme  to  be  approved  bj^  a  master;  but 
where  the  object  is  charity,  and  no  trust  is  interposed,  it  must  be  bj'^  the  king, 
under  his  sign  manual;  for  in  such  cases,  the  king,  as  parens  patriw,  is 
deemed  the  constitutional  trustee.     Moggridge  v.  Thackvvell,  7  Vesey,  86. 

In  this  country,  the  legislature  or  government  of  the  state,  as  j>firenspatrise, 
has  the  right  to  enforce  all  charities  of  a  public  nature,  by  virtue  of  its  gen- 
eral superintending  authority  over  the  public  interests,  where  no  other 
person  is  intrusted  with  it.  The  jurisdiction  vested  by  the  statute  of  Eliza- 
beth over  charitable  uses  is  said  to  be  personally  in  the  chancellor,  and  does 
not  belong  to  his  ordinary  or  extraordinary  jurisdiction  in  chancery.  Lord 
Hardwicke,  in  Corporation  of  Burford  v.  Lenthall,  2  Atk.  Rep.  553.  Story, 
J.,  nb.  sup. 

(a)  Sir.  Rep.  1253. 

(6)  2  Com.  377. 

(e)  New  York  Revised  Statutes^  vol.  ii.  57,  sec.  6.  Ibid.  65,  sec.  50,  51.  The 
statute  (p.  58,  sec.  12,)  requires  all  the  vt^itn esses  to  the  will,  who  are  living 
in  the  state,  and  of  sound  mind,  to  be  produced  and  examined,  on  proof  of 
the  will  before  the  surrogate;  and  yet  the  provision  is.  that  the  beneficial 
devise,  legacy,  or  interest,  to  a  w^itness.  is  void,  in  case  "such  will  cannot 
be  proved  without  the  testimony  of  such  witness."  There  seems  to  l)e  no 
room  for  the  application  of  this  exception,  if  all  the  witnesses  must  be  pro- 
duced and  examined.  But  if  such  a  witness  would  have  been  entitleil  to  a 
share  of  the  estate,  if  the  will  had  not  been  made,  so  much  of  such  share  is 
saved  to  him,  as  will  not  exceed  the  value  of  the  devise  to  him;  and  he  shall 
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[  *  509  ]  *  witnesses,  by  declaring  their  beneficial  interest  under 
the  will  void,  put  an  end  to  a  greatly  litigated  ques- 
[  *  510  ]  tion,  which  *  arose  in  the  time  of  Lord  Mansfield. 
The  question  was,  whether  a  witness  was  competent  to 
prove  a  will,  who  was  interested  when  he  subscribed  his  name, 
and  whose  interest  had  been  discharged  when  he  was  called  on 
to  testify.  Lord  Mansfield  (a)  held  it  to  be  sufficient  that  the 
competency,  or  disinterested  character  of  the  witness,  existed 
when  called  as  a  witness.  This  decision  was  opposed  with  great 
ingenuity  and  eloquence  by  Lord  Camden  (b),  though  the  ma- 
jority of  the  court  over  which  he  presided  followed  the  decision 
of  the  K  B.* 

III.   Of  things  devisable. 

It  is  the  settled  rule  of  the  English  law,  that  the  testator  must 
be  seised  of  the  lands  devised  at  the  time  of  making  the  will. 
The  devise  is  in  the  nature  of  a  conveyance,  or  an  appointment 
of  a  particular  estate;    and  therefore  lands,  purchased  after  the 

recover  that  shure  of  the  devisees  or  legatees.  This  last  is  a  very  equitable 
qualification  of  the  general  rule;  and  it  has  been  assumed  in  the  Revised  Stat- 
utes of  Illinois,  published  in  1829. 

The  English  statute  of  1  Victoria,  ch.  26,  declares,  that  wills  are  not  to  be 
invalid  on  account  of  the  incompetency  of  attesting  witnesses,  but  beneficial 
devises  or  gifts  to  an  attesting  witness  were  declared  void.  If  real  or  per- 
sonal estate  be  charged  with  debts,  the  creditor  whose  debt  is  so  charged, 
is  declared  to  be  a  competent  witness,  and  an  executor  may  be  admitted  to 
prove  the  will.  The  statute  of  25  Geo.  II.,  c.  6,  is  repealed.  The  word 
credible  as  to  the  witnesses  is  dropped. 

The  insanity  of  the  testator  is  a  question  of  fact  to  be  passed  upon  by  the 
surrogate,  in  respect  to  a  will  of  personal  estate.  But  this  decision  does  not 
conclude  the  question  so  far  as  the  will  contains  a  devise  of  real  estate.  That 
can  only  be  set  at  rest  by  an  issue  from  chancery,  or  a  trial  at  law.  Bogardus 
V.  Clark,  1  Edw.  Ch.  Rep.  266.  The  same  varied  course  of  decision,  and 
danger  of  contradictory  decisions  respecting  the  will  of  the  personal  and  real 
estates,  exists  in  England.  Montgomery  v.  Clark,  2  .1/^-.  Rep.  378.  Clark 
V.  Dew,  1  Russell  &  Mylne,  103.  3  Adams'  E.  Rep.  79.  Hume  v.  Burton,  1 
Ridg.  P.  a  211. 

(a)  Windham  v.  Chetwynd,  1  Burr.  Rep.  464. 

(6)  Doe  V.  Kersey,  C.  B.,  Easter  Term,  1765.  Potoell  on  Derises,  131.  1 
J)rty'.s  Conn.  Rep.  41,  note  This  very  point  arose  in  Hawes  v.  Humphrey, 
9  Piek.  Rep.  350,  and  the  court  held,  that  the  witness  to  a  will  must  have 
been  competent  at  the  time  of  attestation;  and  they  took  that  side  of  the 
question  as  appearing  to  be  most  reasonable,  and  most  conformable  to  the 
Btatute.  The  3fass.  Revised  Statutes  of  1H35,  have  declared  that  the  witnesses 
must  be  competent  at  the  time  of  attestation. 

*  In  some  of  the  states  the  witnesses  are  required  to  he  credible,  in  others 
competent.  But  the  meaning  of  the  terms  is  the  same.  Warren  v.  Baxter, 
48  Me.  193;  Haven  v.  Hilliard,  23  Pick.  10;  2  Greenl.  on  Evidence,  sec.  691. 
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execution  of  the  will,  do  not  pass  by  it  (a).  The  testator  must 
likewise  continue  seised  at  the  time  of  his  death  (6).  In  Good- 
right  V.  Forrester  (c),  it  was  held,  that  a  right  of  entry  was  nut 
devisable.  It  was  not  a  right  assignable  at  common  law,  and  it  did 
not  fall  within  the  words  of  the  statute  of  wills  of  32  Hen.  VIII. 
This  decision  was  affirmed  in  the  exchequer  chamber,  but  upon 
other  grounds;  and  Chief  Justice  Mansfield  intimated  that  a 
right  that  was  descendible  by  inheritance  ought  to  be  devisable. 
It  had  been  previously  decided,  and  on  much  more  en- 
larged and  liberal  grounds,  in  Jones  v.  Roe  (d),  *that  [  *511  ] 
executory  devises,  and  all  possibilities  coupled  with  an 
interest,  were  devisable.     But  a  right  to  euter  for  a  condition 

(a)  Lord  Mansfield,  in  Pistol  v.  Riccardson,  3  Douglas,  3t>l,  admitted  the 
rule  to  he  settled,  and  on  tlie  ground  that  the  will  in  that  respect  resembled 
a  conveyance.  By  the  Koman  law,  after-purchased  lands  passed,  and  the 
rule,  he  said,  might  as  well  have  been  declared  the  other  way,  but  the  doc- 
trine could  not  be  shaken.  If  legacies  be  bequeathed  to  heirs,  and  the 
lands  devised  to  B.,  not  an  heir,  the  heirs  may  claim  and  recover,  in  the 
character  of  heirs,  after-acquired  lands,  without  being  obliged  to  elect  be- 
tween the  lands  and  the  legacies.  This  was  decided  in  the  case  of  The 
City  of  Philadelphia  v.  Davis,  1  Wharton,  490,  after  a  very  elaborate 
discussion,  and  contrary  to  the  case  of  Thellusson  v.  Woodford,  13  Vesey,  209. 

(6)  Bro.  Ahr.  tit.  Devise,  pi.  15.  Butler  v.  Baker.  3  Co.  25  a.  Bunker  r. 
Coke,  1  SaJk.  Bep.  237.  1  Bro.  P.  C.  199,  S.  C.  Arthur  v.  Bockenham,  11  3rod. 
Bep.  148.  This  rule  was  strictly  maintained  in  Pennsylvania,  in  the  case  of 
Gerard  r.  The  City  of  Philadelphia,  notwithstanding  the  will  was  intended 
by  the  testator  to  apply  to  lands  which  might  be  ihereafler  purchased.  4 
Bawie,  323.  But  when  it  clearly  appears  that  the  testator  intended  that  his 
will  should  cover  after-acquired  lands,  the  rule  in  equity  would  seem  to  be 
that  the  heir  cannot  take  both  as  heir  and  as  legatee,  and  a  court  ot  equity 
will  put  him  to  his  election  to  take  under  the  will  or  as  heir,  and  he  will 
not  be  allowed  to  take  in  both  capacities,  as  heir  and  as  legatee.  Thellusson 
V.  Woodford,  13  Vcsey,  220,  221.*  Churchman  v.  Ireland,  1  Bussei  d-  3fylne, 
250.  S.  C.  4  Simons,  520.  The  rule  in  the  English  chancery  is,  that  a 
codicil  makes  a  ^\i]l  speak  as  of  its  own  date,  and  it  will,  as  a  republication, 
take  in  lands  purchased  up  to  the  date  of  the  codicil.  A  clear  intent,  will, 
however,  prevent  the  application  of  the  rule,  as  if  the  codicil  should  say, 
"lam  now  dealing  with  the  property  I  have  given  by  the  will,  and  with 
none  other."     Monypenny  v.  Bristow,  2  Bussel  &  Mylne,  117. 

The  English  real  property  commissioners,  in  their  report,  in  April.  1833, 
recommended  an  alteration  in  the  law  to  the  effect  that  a  will  should  pass 
property  of  any  description  comprised  in  its  terms,  which  a  testator  may  be 
entitled  to  at  the  time  of  his  death,  unless  an  intention  io  the  contrary 
should  appear  upon  the  will.  And  the  English  parliament,  by  statute  of  1 
Victoria,  ch.  26,  passed  for  Ihe  amendment  of  the  law  vith  respect  to  irills,  de- 
clared that  every  person  might  dispose  by  will  of  his  real  and  personal  estate, 
legal  or  equitable,  which  would  otherwise  go  to  his  heir  or  executor.  The 
power  was  extended  to  contingent,  executory,  and  future  interests,  in  any 
real  or  personal  estates,  that  would  devolve,  if  not  devised,  upon  the  heir, 
and  to  rights  of  entry,  and  to  real  and  personal  estate  acqui  red  after  the 
execution  of  the  will,  and  to  which  the  testator  is  entitled  at  his  death. 

(c)  8  East's  Bep.  552.     1  Taunt.  Bep.  578,  S.  C. 

(d)  3  Term  Bep.  88.     1  IT.  Blacks.  Bep.  30,  S.  C. 
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broken,  or  under  the  warranty  annexed  to  an  exchange,  is  not 
devisable;  nor  is  the  benefit  of  a  condition,  unless  it  be  annexed 
to  a  reversion  (a).  The  interest  under  a  contingent  remainder 
or  executory  devise,  or  future  or  springing  use,  is  devisable.  All 
contingent  possible  estates  are  devisable,  for  there  is  an  interest. 
But  the  mere  possibility  of  an  expectant  heir  is  not  devisable, 
for  that  is  not  within  the  principle.  So,  if  a  settlement  be  made 
on  the  survivor  of  A.,  B.  and  C,  neither  of  them  can  devise  the 
possibility.     The  person  who  is  to  take  is  not  ascertained  (6). 

The  comprehensive  views  of  the  right  of  testamentary  dispo- 
sition, contained  in  the  case  of  Jones  v.  Roe,  have,  I  presume, 
been  generally  adopted  in  this  country.  The  statute  of  New 
York,  of  1787,  gave  the  power  of  devise  to  persons  seised  of 
estates  of  inheritance  in  lands,  rents,  and  other  hereditaments,  in 
possession,  remainder,  or  reversion.  The  subsequent  provisions 
of  the  statute  law  dropped  the  word  seised,  and  gave  the  power 
of  devising  to  persons  having  estates  of  inheritance:  and  in 
Jaqkson  v.  Varick  (c),  it  was  held,  after  much  discussion,  that  a 
right  of  entry  in  land  was  devisable,  though  at  the  time  of  the 
devise,  and  of  the  testator's  death,  the  land  was  held  adversely. 
Such  a  right  would  pass  by  descent;  and  there  were  no  reasons 
of  policy  to  create  a  distinction  in  this  respect  between  descent 
and  devise;  and,  though  there  was  no  substantial  difference  be- 
tween the  New  York  and  the  English  statutes  of  wills,  the  former 
was  rather  more  comprehensive  in  terms. 

The  English  rule,  requiring  the  testator  to  be  actually 
[  *  512  ]  *  seised  of  the  lands  devised  at  the  time  of  making  the 
will,  and  to  continue  seised  at  the  time  of  his  death,  con- 
tinued to  be  the  law  of  New  York,  down  to  the  recent  revision  of 
the  statute  law  {d).  There  is  the  same  language  in  the  statute 
law  of  New  Hampshire,   Vermont,   Massachusetts,   and  Rhode 

(a)  Lord  Hardwicke,  in  Avelyn  v.  Ward,  1  Vesey,  423.  Groodright  r.  For- 
rester, 8  EuhVh  Rep.  552.  Preston  on  Abstraefs,  vol.  ii.  204.  Mr.  Preston 
doubts  whether  a  mere  possibility  of  reverter  be  devisable;  but  there  seems 
to  be  no  reason  for  doubt,  since  the  decision  in  Jones  v.  Roe.  In  Deas  v. 
Horry.  2  HiWsS.  C.  Ch.  Rep.  248,  Mr.  Justice  Harper  was  of  opinion,  that  a 
possibility  of  reverter  was  not  devisable,  for  it  was  not  a  possibility  coupled 
with  an  interest,  but  a  mere  naked  possibility. 

(6)  Doe  V.  Torakinson,  2  Maule  &  Selw.  165.  See  supra,  p.  311,  note,  as  to 
the  devise  of  trust  estates,  and  p.  334,  335,  as  to  the  execution  ol'  a  power 
by  will. 

(c)  7  Cowen's  Rep.  238.     S.  C.  2  WendcWs  Rep.  166. 

{d)  Minuse  v.  Cox,  5  Johns.  Oft.  Rep.  441. 
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IslaDd,  and  probably  in  other  states.  The  general  rule  of  the 
English  law  was  idmitted,  in  Maine,  in  the  case  of  Carter  v. 
Thomas  (a).  The  devise  under  the  English  law  is  a  species  of 
conveyance;  and  that  is  the  reason  that  the  devise  operates  only 
upon  such  real  estate  as  the  testator  owned,  and  was  seised  of,  at 
the  time  of  making  the  will  (6).  An  auxiliary  consideration  may 
be  founded  on  the  interest  which  the  law  always  takes  in  heirs; 
and  the  rule  was,  until  recently,  received  in  Massachusetts  as  an 
explicit  and  inflexible  rule  of  law  (c).  The  New  York  Revised 
Statutes  have  altered  the  language  of  the  law,  and  put  all  deba- 
table questions  to  rest;  and  made  the  devises  prospective,  by  de- 
claring that  every  estate  and  interest  descendible  to  heirs  may  be 
devised;  and  that  every  will  made  in  express  terms,  of  all  the  real 
estate,  or  in  any  other  terms  denoting  the  testator's  intent  to  de- 
vise all  his  real  property,  shall  be  construed  to  pass  all  the  real 
estate  which  he  was  entitled  to  devise  at  the  time  of  his  death  (d). 
The  law  in  Massachusetts,  Connecticut,  Pennsylvania,  and  Vir- 
ginia is  the  same  as  that  now  in  New  York.  In  Virginia,  seisin 
is  not  requisite  to  a  devise,  and  a  right  of  entry  is  devisable  (e  . 
Rights  of  entry  are  devisable  even  though  there  be  an  adverse 
possession  or  disseisin ;  and  the  will  will  extend  prospectively,  and 
carry  all  the  testator's  lands  existing  at  his  death,  if  bo  evidently 
intended  (g).  This  is  also  understood  to  be  the  law  in  Kentucky 
and  Ohio,  and  in  the  latter  state  the  statute  declares  that  every 
description  of  property  may  be  devised  (h).  We  have, 
therefore,  in  some  parts,  at  least,  of  the  United  *  States,  [  *  513  ] 

(a)  4  Greenleaf's  Rep.  341.  But  in  Whittemore  v.  Bean.  6  N.  H.  Rep.  47, 
the  court  seemed  to  think  the  English  rule  was  unreasonable,  and  that  » 
njere  right  of  entry  was  devisable. 

(6)  2  Blacks.  Com.  378. 

(c)  Parker,  Ch.  J.,  5  Pick.  Rep.  114.     10  Mass.  Rep.  131.     17  ibid.  68. 

{d)  New  York  Revised  Statutes,  vol.  ii.  57,  sec.  2,  5. 

(e)  Lomax's  Dig.  vol.  iii.  p.  20.     Watts  v.  Cole,  2  Leigh,  664. 

{g)  Turpin  v.  Turpin,  1  UTr.s/t.  Rep.  75.  Hyer  v.  Shobe,  2  Munf.  Rep.  200. 
Stoever  v.  LeSvSee  of  Whitman,  6  Binney,  416.  Tilghman,  Ch.  J.,  4  Serg.  & 
Rawle,  435.  2  Leigli's  Rep.  664.  Pennsylvania  Statute  of  Wills  of  1105,  and 
tlie  Revised  Act  relating  to  Wills,  April  8,  1833,  sec.  10.  Massachusetts  Re^nsed 
Sinluies,  1835. 

[h]  Griffith's  Law  Register,  tit.  Kentucky.  Lessee  ot  Smith  v.  Jones,  4  Ohio 
Rep.  115.  Statutes  of  Ohio,  1831.  In  Tennessee,  devisees  cannot  come  in  for 
a  share  of  the  real  estate,  acquired  after  making  the  will,  without  bringing 
into  hotchpot  the  land  devised  to  them.  Vance  v.  Huling,  2  Ycrger.  135. 
Sturdevant  v.  Goodrich,  3  ibid.  95.  The  English  statute  of  distributions,  of 
29  Charles  II.,  used  the  words  "  settled  in  his  lifetime,"  and  did  not  apply 
to  a  settlement  or  advancement  by  will.  The  Tennessee  rule  resembles  the 
English  law  of  hotchpot  as  applicable  to  estates  in  coparcenary. 
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this  settled  test  of  a  devisable  interest,  that  it  is  every  in- 
terest in  land  that  is  descendible.  In  England,  the  more  recent 
test  is  a  possibility  coupled  with  an  interest  (a) ;  and  under  either 
rule  the  law  of  devise  is  of  a  sufficiently  comprehensive  operation 
o\er  the  real  estate.  It  is  probable  that  devises  receive  a  con- 
struction in  every  part  of  the  United  States  as  extended  as  that 
in  England. 

A  joint-tenant  has  not  an  interest  which  is  devisable.  The 
reason  given  by  Lord  Coke  is,  that  the  surviving  joint-tenant  has 
an  interest,  which  first  attaches  at  the  death  of  the  joint-tenant 
making  the  will;  and  he  insists,  that  there  is  a  priority  of  time 
in  an  instant;  and  Mr.  Butler  refers  to  another  case  in  which 
that  subtlety  was  applied  (b).  A  better  reason  then  this  refine- 
ment is,  that  the  old  law  favoured  joint- tenancy;  and  the  survivor 
claims  under  the  first  feoffor,  which  is  a  title  paramount  to 
that  of  the  devisee;  and  a  devise  is  not  permitted  to  sever  the  joint- 
tenancy. 

IV.   The  execution  of  the  will. 

The  general  provision  on  this  subject  is,  that  the  will  of  real 
estate  must  be  in  wi'iting,  and  subscribed  by  the  testator,  or  ac- 
knowledged by  him  in  the  presence  of  at  least  two  witnesses,  who 
are  to  subscribe  their  names  as  witnesses.  The  regulations  in  the 
several  states  differ  in  some  unessential  points;  but  generally 
they  have  adopted  the  directions  given  by  the  English  statute  of 
frauds,  of  29  Charles  II.  The  general  doctrine  of  international 
law  is,  that  wills  concerning  land  must  be  executed  according 
to  the  prescribed  formalities  of  the  state  in  which  the  land  is 
situated;  but  wills  of  chattels,  executed  according  to  the  laws  of 
the  place  of  the  testator's  domicile,  will  pass  personal  property 
in  all  other  countries,  though  not  executed  according  to  their 
laws.*^     Mobilia  personam  sequuntur^   immobilia  situm  {c).     By 

(rf)  But  see  ante,  p.  510,  note  b. 

{}))  Litt.  see.  287.  Co.  Litt.  185,  b.  Perkins,  sec.  500.  Butler's  note  68, 
to  Co.  Lift.  lib.  8. 

{(•.)  Jluherm,  Do.  Conflictu  Lef/um,  sec.  15.  VatieJ,  lib.  2,  c.  8,  sec.  103. 
Coppin  V.   Coppin,  2  P.    Wm.  291.     Kobinson  v.   Bland,  2  Burr.  Rep.  1079. 

*  The  law  of  the  place  where  the  land  is  situated  governs  in  the 'matter  of 
the  forms  and  solemnities  requisite  to  give  effect  to  a  will  designated  to 
operate  upon  the  same;  though  in  a  majority  of  the  States,  a  will  made  ac- 
cording to  the  forms  of  the  other  State  where  the  testator  resides  may  be  ad- 
mitted to  probate  in  the  State  where  the  land  is  situate.  Story,  Confl. 
Laws,  sec.  474;  Mass.  Pub.  Stat.  c.  127,  sec.  5;  United  States  v.  Crosby,  7 
Cranch,  115. 
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the  ^New  York  Revised  Statutes  (a),  the  testator  is  to  sub-  [  *  514  ] 
scribe  the  will  at  the  end  of  it,  in  the  presence  of  at  least 
two  witnesses,  who  are  to  write  their  places  of  residence  opposite 
their  names,  under  the  penalty  of  fifty  dollars;  but  the  omis- 
sion to  do  it  will  not  affect  the  validity  and  efficiency  of  their  at- 
testation. In  Vermont,  the  will  is  required  to  be  sealed;  but  this 
is  peculiar  to  that  state.  Three  witnesses,  as  in  the  English 
statute  of  fraud<3,  are  required,  in  Vermont,  New  Hampshire, 
Maine,  Massachusetts,  Rhode  Island,  Connecticut,  New  Jersey, 
Maryland,  South  Carolina,  Georgia,  Alabama,  and  Mississippi. 
Two  witnesses  only  are  requisite,  in  New^  York,  Delaware,  Virginia, 
Ohio,  Illinois,  Indiana  (6),  Missouri,  Tennessee,  North  Carolina, 
and  Kentucky.  In  some  of  the  states,  the  provision  as  to  at- 
testation is  more  special.  In  Pennsylvania,  a  devise  of  lands  in 
writing  will  be  good,  without  any  subscribing  v^ritnesses,  pro- 
vided the  authenticity  of  it  can  be  proved  by  two  witnesses;  and 
if  the  will  be  subscribed  by  witnesses,  proof  of  it  may  be  made 
by  others  (c). 

The  English  statute  of  frauds  required  the  will  to  be  signed 
by  the  devisor,  and  to  be  attested  and  subscribed  by  the  witnes- 
ses, in  his  presence;  and  this  direction  has  been  extensively  fol- 
lowed  in  the  statute  laws  of  this  country,  and  particularly  in 
New  York,  down  to  the  recent  revision  of  its  statute  law  (d).  The 
Revised  Statutes  have  so  far  altered  the  former  law,  as 
to  require  the  signature  of  *  the  testator,  and  of  the  [  *  515  ] 


Abbott,  Ch.  J.,  in  Doe  r.  Vardill,  5  Baniw.  &  Cress.  438.  The  Master  of  the 
Rolls,  in  Broddie  v.  Barry,  2  Ves.  <£•  Bea.  131.  Kerr  v.  Moon,  9  Wheat.  Rep. 
5(55.  United  States  v.  Crosby,  7  CrdncJt''s  Rep.  115.  M'Corraick  v.  Sullivant, 
10  [Vheat.  Rep.  202.  Darby  v.  Mayer,  ibid.  469.  Cutler  r.  Dovenport,  1 
Pick.  Rep.  81.  Hosford  v.  Nichols.  1  Paige^s  Rep.  226.  See,  also,  supra, 
vi)l.  ii.  429,  and  Story's  Com.  on  the  Conflict  of  Laws,  299—307,  359—362,  398 
—403. 

(a)  Vol.  ii.  63,  sec.  40,  41. 

(h)  The  Ordinance  of  Congres,  of  July,  1787,  for  the  government  of  the 
Northwest  Territory,  now  composing  the  States  of  Ohio,  Indiana,  Illinois, 
tScc.  required  three  witnesses  to  a  will  devising  real  estates. 

[c]  Slight  V.  Wilson,  1  Dallas,  94.     Huston,  J.,  1   Watts,  463. 

{(I)  In  England,  under  the  statute  of  frauds,  of  29  Charles  II.,  c.  3.  sec.  5, 
(>,  the  attestation  of  a  will  by  a  witness  making  his  mark,  is  sufficient.  Har- 
rison V.  Harrison,  8  Vesey,  185.  Addy  v.  Grix,  ibid.  504.  Baker  v.  Dening, 
8  Adolph.  &  Ellis,  94.  The  law  in  South  Carolina  and  Louisiana  is  the  same. 
Adams  v.  Chaplin,  1  HilVs  Ch.  Rep.  266.  9  Louis.  Rep.  512.  11  ibid.  251. 
The  words  of  the  English  statute  are,  that  the  will  shall  be  attested  and  sub- 
scribed  by  the  witnesses.  The  New  York  Revised  Stati\te  is  a  little  stronger, 
and  may  not  admit  of  the  same  loose  construction,  for  it  says,  that  each  at- 
testing witness  shall  subscribe  his  name. 
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witnesses,  to  be  ftt  the  end  of  the  will;  and  the  testator,  when  he 
signs  or  acknowledges  the  will,  is  to  declare  the  instrument  to 
be  his  last  will;  and  he  is  to  subscribe  or  acknowledge  the  will  in 
the  presence  of  each  witness;  and  the  witnesses  are  to  subscribe 
their  names  at  the  request  of  the  testator.  The  statute  drops  the 
direction,  in  the  English  statute,  that  the  witnesses  are  to  sub- 
scribe in  the  presence  of  the  testator,  and  the  doctrine  of  con- 
structive presence  is  thereby  wisely  rejected  (a). 

The  English  courts  from  a  disposition  to  favour  wills,  departed 
from  the  strict  construction  and  obvious  meaning  of  the  statute 
of  frauds,  and  opened  a  door  to  very  extensive  litigation.  It  was 
held  to  be  sufi&cient  that  the  testator  wrote  his  name  at  the  top 
of  the  will,  by  way  of  recital;  and  his  name,  so  inserted,  was 
deemed  signing  the  will  within  the  purview  of  the  statute.  This 
was  the  decision  in  Lemayne  v.  Stanley  (h).  The  doctrine  of  a 
constructive  presence  of  the  testator  has  been  carried  very  far; 
and  it  has  been  decided,  that  if  the  witnesses  were  within  view, 
and  where  the  testator  might,  or  had  the  capacity  to  see  them, 
with  some  little  effort,  if  he  had  the  desire,  though  in  reality  he 
did  not,  they  were  to  be  deemed  subscribing  witnesses  in  his 
presence  (c).  It  was  further  held,  that  if  the  testator  produced 
to  the  witnesses  a  will  already  signed,  and  acknowleded  the  sig- 
nature in  their  presence,  it  was  a  sufficient  compliance 
[  *  516  ]  with  the  statute;  and  it  was  decided  *  to  be  unnecessary 
for  the  testator  actually  to  sign  the  will  in  the  presence 
of  the  witnesses  (d).    Nor  is  it  held  necessary  that  the  witnesses 

(a)  New  York  Revised  Statute,  vol.  ii.  63,  sec.  40.  The  Mass.  Revised  Stat- 
utes, of  1835.  require  the  execution  of  a  will  to  pass  real  estate,  or  to  charge 
or  affect  the  same,  to  be  signed  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  express  direction,  and  subscribed  vi  his  presence  by 
three  or  more  competent  witnesses. 

{}))  3  Lev.  1.  In  Kentucky,  the  testator's  name  may  be  in  any  part  of  the 
will,  if  the  same  be  signed  by  him,  or  by  another  and  acknowledged  by  him 
as  his  signature.     Sarah  Miles'  will,  4  Dana,  1. 

(c)  Shires  v.  Glascock,  2  Salk.  Rep.  688.  Davy  v.  Smith,  3  ibid.  395.  Long- 
ford V.  Eyre,  1  P.  IVm.  740.  Ca.sson  v.  Dade,  1  Bro.  99.  Todd  r.  Earl  of 
Winchelsea,  2  Carr.  &  Payne,  488.  Russell  r.  Falls,  3  Harr.  &  M' Henry,  457. 
Edselen  v.  Hardy.  7  llnrr.  <fr  Johns.  61.  Neil  r.  Neil,  1  Leigh'' s  Rep.  G.  In 
this  last  case,  the  English  derisions  were  carefully  reviewed,  and  it  was  de- 
cided, that  the  attestation  of  a  will  of  lands  in  Virginia,  under  their  statute, 
which  was  the  .same  as  the  statute  of  29  Car.  II.,  c.  3.  wixa  prima  facie  a  good 
attestation,  if  made  in  the  same  room  with  the  testator;  and  that  it  was 
prima  facie  not  an  attestation  in  his  presence,  if  not  made  in  the  same  room. 

id)  Stonehouse  r.  Evelyn,  3  P.  Wm.  254.  Grayson  r.  Atkinson,  2  Vexty, 
454.  Ellis  V.  Smith,  1  Vcsey,  jr.  11.  White  v.  British  Museum,  6  Bingham^s 
Bep.  310. 

544 


Lee.  LXVIII.]  OF  REAL  PROPERTY.  *  516 

should  attest  in  the  presence  of  each  other,  or  that  they  should 
attest  every  page  or  sheet,  or  that  they  should  know  the  contents, 
or  that  each  page  should  be  particularly  shown  to  them  (a).  It 
is  necessary,  however,  that  the  witnesses  should  not  only  be  in 
the  testator's  presence,  but  that  the  testator  should  have  mental 
knowledge  of  the  fact;  and  in  Right  v.  Price  (6),  where  the  wit- 
nesses attested  the  will  while  the  testator  was  corporally  present, 
but  in  a  state  of  inseusibility,  it  was  held  to  be  a  void  attestation. 
It  is  further  settled,  that  the  subscribing  witnesses  need  not  attest 
at  one  time,  nor  all  together.  The  statute  of  frauds  required,  that 
the  witnesses  should  attest  in  the  presence  of  the  testator;  but  it 
did  not  say  that  they  should  attest 'in  the  presence  of  each  other, 
and,  therefore,  it  is  not  required.  They  may  attest  separately, 
and  at  different  times  (c).  It  is  to  be  presumed,  that  the  Eng- 
lish rules  of  construction  of  the  statute  of  frauds,  in  the  execution 
of  the  will,  apply  in  those  states  which  have  followed  the  lan- 
guage of  the  statute;  but,  in  New  York,  the  alterations  which 
have  been  mentioned  have  rendered  some  of  these  decisions  in- 
applicable {d). 

At  common  law,  a  will  of  chattels  was  good  without  writ- 
ing (e).  In  ignorant  ages,  there  was  no  other  way  of  making  a 
will  but  by  words  or  signs.  But,  by  the  time  of  Henry  VIIL, 
and  especially  in  the  ages  of  Elizabeth  and  James,  letters  had  be- 
come so  generally  cultivated,  and  reading  and  writing  so  widely 

(a)  Bond  v.  Seawell,  3  Burr.  Rep.  1773. 

(6)  Doug.  Rep.  241. 

(e)  Cook  V.  Parsons,  Prec.  in  Ch.  184.     Jones  v.  Lake,  2  Atlc.  Rep.  176. 

{d)  By  the  report  of  the  English  property  commissioners,  in  April,  1833, 
thej  proposed  that  the  testator's  signature  should  be  at  the  foot  of  the  will, 
ancl  that  it  should  be  attested  by  two  witnesses,  and  that  they  should  sub- 
scribe in  the  presence  of  each  other.  They  were  for  abolishing  nuncupative 
wills,  except  in  the  case  of  sailors  and  soldiers;  and  the  English  statute  ot  1 
Victoria,  c.  26,  followed  the  suggestion,  and  declared  that  erery  will  ol  real 
or  personal  estate  must  be  in  writing,  and  signed  by  the  tesTator  in  the 
presence  of  two  witnesses  at  one  time;  though  soldiers  and  manners  in 
actual  service  may  dispose  of  personal  estate  as  before.  This  put  an  end  to 
nuncupative  wills  in  England,  with  the  reservation  only  of  the  twoevcepted 
cases,  and  before  this  statute  the  doctrine  of  the  English  courts  was  that  the 
evidence  to  prove  a  nuncupative  will  must  be  strict  and  stringent;  that  tlie 
requisitions  of  the  statute  must  be  strictly  comi)lied  with  in  every  single 
particular,  and  especially  as  to  the  rogniio  lesfium.  The  deceased  himselt 
was  required  by  the  statute  to  bid  the  persons  present  bear  witness.  Ben- 
nett v.  Jackson,  1  Phillemore,  190.  I^emann  v.  Bonsall.  ]  Addams'  Re]).  389. 
Some  of  the  American  cases  seem  to  have  indulged  in  a  considerable  relaxa- 
tion of  this  just  and  necessary  requisition  of  the  statute.  Mason  v.  Dunman, 
1  Munford,  456.     Parsons  v.  Parsons,  2  Grecnlcaf,  298. 

(e)  iSivimb.  on  Wills,  6. 
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diffused,  that  verbal  unwritten,  or  nuncupative  wills 
[  *517  ]  were  confined  to  extreme  cases,  *  and  held  to  be  justi- 
fied, only  upon  the  plea  of  neccessity  (a).  They  were 
found  to  be  liable  to  great  frauds  and  abuses;  and  a  case  of 
frightful  perjury  in  setting  up  a  nuncupative  will  (6),  gave  rise 
to  the  statute  of  frauds  of  29  Charles  II.,  c.  3,  which  enacted,  that 
no  nuncupative  will  should  be  good,  where  the  estate  bequeathed 
exceeded  thirty  pounds,  unless  proved  by  three  witnesses,  pre- 
sent at  the  making  of  it,  and  specially  reiquired  to  bear  witness; 
nor  unless  it  was  made  in  the  testator's  last  sickness,  in  his  own 
dwelling  house,  or  where  he  had  been  previously  resident  ten 
days  at  the  least,  except  becoming  sick  from  home,  and  dying 
without  returning,  and  reduced  to  writing  within  six  days  after 
the  testator's  death,  and  not  proved  till  fourteen  days  after  his 
death,  and  the  widow  or  next  of  kin  has  been  summoned  to  con- 
test it.  This  regulation  has  been  incorporated  into  the  statute 
law  of  this  country  (c);  but  even  these  legislative  precautions 
were  insufficient  to  prevent  the  grossest  frauds  and  perjury,  in 
the  introduction  of  nuncupative  wills  (d).  And  as  a  farther  and 
more  effectual  remedy,  the  New  York  Ee^nsed  Statute  (e)  declar- 
ed, that  no  nuncupative,  or  unwritten  will,  shall  be  valid,  unless 
made  by  a  soldier  while  in  actual  military  service,  or  by  a  mariner 
while  at  sea;  and  every  will  of  real  or  personal  property  must  be 
equally  subscribed  by  the  testator,  or  acknowledged  by  him  in 
the  presence  of  at  least  two  attesting  witnesses.  In  Pennsylvania, 

(a)  Perkins,  sec.  476.     Smmb.  on  Wills,  32. 

(6)  Coles  V.  Mordannt,  28  Charles  II.,  4  Vcsey,  196,  note.  No  court  has 
authority  or  discretion  to  give  effect  to  a  paper  as  a  will,  in  respect  to  which 
the  deceased  had  not  finally  made  np  his  mind,  or  which  appears  not  to  be 
intended  to  be  testamentary,  or  to  have  a  dispositive  or  revocatory  effect. 
Taylor  V.  D'Egville,  3  Hagg.  E.  Rep.  202.  Bragge  t\  Dyer,  ibid.  207.  The 
King's  Proctor  v.  Daines,  ibid.  218. 

(c)  It  wa»  adopted  as  the  statute  law  of  New  York  until  1830,  and  it  was 
re-enacted  in  Ohio,  in  1831,  and  in  New  Jersej',  in  1795,  and  in  the  Mass. 
Revised  Statutes,  in  1835,  and  in  Indiana,  in  1818.  and  in  Georgia  the  original 
statute  of  Charles  II.,  is  assumed  and  adopted  as  the  law  of  the  state.  In 
Pennsylvania,  where  the  English  statute  is  followed,  it  is  held,  that  a  nun- 
cupative will  is  not  good  unless  made  when  the  teitator  is  in  e.rtremis,  or 
overtaken  by  sudden  and  violent  illness,  and  has  no  time  or  opportunity  to 
make  a  written  will.  The  doctrine  of  the  case  of  Prince  r.  llazleton,  in  20 
Johns.  Rep,  502,  (and  which  case  was  before  the  New  York  Revised  Statutes 
had  nearly  abolished  nuncupative  wills,)  seems  to  have  been  approved  and 
adopted.     Case  of  Priscilla  E.  Yarnell's  will,  4  Rawle,  46. 

(d)  See  the  case  of  Prince  v.  Hazleton,  20  Johns.  Rep.  502,  which  affords 
memorable  proof  of  such  practices. 

(e)  Vol.  ii.  60,  sec.  22.     Ibid.  63,  sec.  40. 
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also,  two  witnesses  are  required  to  the  attestation  of  a  will  of 
personal  as  well  as  of  real  estate.  They  follow,  in  this  respect, 
the  ecclesiastical  law  of  England  (a).  So,  in  Virginia  and  Ten- 
nessee, two  witnesses  are  required  to  a  will  of  chattels  (6).  In 
South  Caroline,  the  act  of  1824  requires  that  wills  of  personal 
estate  be  attested  by  three  witnesses;  and  it  is  a  general  rule  of 
law,  and  one  recognized  in  South  Carolina,  that  a  will  of  per- 
sonal property,  which  operates  upon  the  property  of  the  testator 
existing  at  his  death,  must  be  executed  according  to  the 
requisites  of  the  law  existing  at  *  that  time  (c).  Lord  [*  518  ] 
Loughborough  had  long  ago  perceived  the  importance 
of  such  a  wise  provision,  and  had  expressed  a  wish  that  wills  of 
real  and  personal  estates  were  placed  under  the  same  restric- 
tions (d).  It  is  now  required,  in  the  English  ecclesiastical  courts, 
that  a  nuncupative  will  be  proved  by  evidence  more  strict  and 
stringent  than  that  applicable  to  a  written  will,  even  in  addition 
to  all  the  requisites  prescribed  by  the  statute  of  frauds  (e). 

At  common  law,  an  infant  could  act  as  an  executor  at  the  age 
of  seventeen;  though  this  is  now  altered  in  England,  by  the 
statute  of  38  Geo.  III.,  c.  87;  and  an  alien  could  be  an  executor. 
The  executor  might  act  without  letters  testamentary;  and  if  one 
of  several  executors  renounced,  he  might  afterwards  come  in  and 
administer;  nor  was  his  poverty  an  obstacle  to  his  right  to  ad- 
minister; though  the  court  of  chancery  might  exact  from  him 
Fecnrity.  An  executor  of  an  executor  succeeded  to  the  trust  of 
the  first  executor  (g).  But,  by  the  New  York  Revised  Statutes  (h), 
some  judicious  improvements  are  made  upon  the  antecedent  law. 

(a)  Lewis  v.  Maris,  1  Dal.  Rep.  278.  Swinburne  on  Wills,  part  4,  sec.  24, 
p.  ?93. 

(b)  Redford  v.  Peggy,  6  Randolph's  Rep.  316.  Suggett  v.  Kitchell,  6  Yergcr 
425. 

(c)  In  the  matter  of  Elcock's  will,  4  M' Cord's  Rep.  39.  The  English  law 
is  very  loose  as  to  the  nature  of  the  instrument  disposing  of  personal  pro- 
perty; and  marriage  articles,  promissory  notes,  assignment  of  bonds,  letters, 
&c.,  though  not  intended  as  wills,  yet.  if  they  cannot  operate  in  another 
way,  may  be  admitted  to  probate  as  wills  of  personal  property,  provided  the 
intention  of  the  deceased  be  clear  that  the  instrument  should  operate  after 
Ids  death.     2  Hagg.  E.  Rep.  247. 

{d)  5  Fe.sey,  285.  The  better  to  guard  against  the  undue  influence  to  which 
persons  are  liable  in  their  last  sickness,  the  law  of  Scotland  will  not  allow, 
by  what  is  termed  the  law  of  death-bed,  the  alienation  of  land  to  the 
prejudice  of  the  heir,  if  made  by  a  man  in  his  last  sickness,  and  within  sixty 
days  of  his  death.     1  BelVs  Com.  84—99. 

(e)  Lemann  v.  Bonsall.  1  Addams'  Rep.  389. 

(«/)  Shep.  Touch,  bv  Preston,  460,  462,  464. 

(h)  Vol.  ii.  69—72. 
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It  is  declared  that  infants  under  the  age  of  twenty-one  years,  and 
aliens,  not  being  inhabitants  of  the  state,  are  not  competent  to 
serve  as  executors;  nor  is  a  married  woman  entitled  to 
[  *  519  ]  letters  testamentary;  unless  with  *  the.  consent  in  writ- 
ing of  her  husband;  and  in  that  case  he  is  deemed  re- 
sponsible for  her  acts  jointly  with  her.  A  non-resident  executor 
is  required  to  give  the  like  bond  as  is  required  by  law  of  admini- 
strators; and  on  the  objection  of  a  creditor,  or  other  person  in- 
terested in  the  estate,  the  surrogate,  on  reasonable  cause  shown, 
may  require  the  like  security  from  any  executor,  either  before  or 
after  letters  testamentary  are  granted.  If  letters  be  granted  upon 
any  will,  the  executors  not  named  in  them  cannot  act  until  they 
appear  and  qualify;  nor  can  an  executor  interfere  with  the  estate, 
except  to  pay  funeral  charges,  before  letters  testamentary  are 
granted;  and  the  power  of  an  executor  of  an  executor,  to  ad- 
minister in  the  estate  of  the  first  testator,  is  abolished.  These 
provisions  are  calculated  to  secure  fidelity  and  increase  confidence 
in  the  execution  of  a  delicate  and  dangerous  trust. 

The  law  of  Louisiana,  in  respect  to  last  wills,  is  peculiar.  Wills, 
under  the  code  of  that  state;  are  of  three  kinds;  nuncupative  or 
open,  mystic  or  sealed,  and  olographic.  They  are  all  to  be  in 
writing.  The  first,  or  nuncupative  testament,  is  to  be  made  by  a 
public  act  before  a  notary,  as  dictated  by  the  testator,  in  the  pre- 
sence of  three,  or  five  witnesses,  according  to  circumstances;  and 
to  be  read  to  the  testator,  and  signed  by  the  testator  and  wit- 
nesses; and  if  the  testator  be  disabled,  another  person  may  sign  it 
for  him,  in  his  presence,  and  that  of  the  witnesses;  or  it  may  be 
executed  by  his  private  signature,  in  the  presence  of  three,  or 
five,  or  seven  witnesses,  according  to  circumstances,  and  they  are 
to  subscribe  it.  The  second,  or  mystic  testament,  is  to  be  signed 
by  the  testator,  and  sealed  up,  and  presented  to  a  notary  and 
seven  witnesses,  with  a  declaration  that  it  is  his  will;  and  the 
notary  and  witnesses  are  to  subscribe  the  superscription.  The 
third,  or  olographic  testament,  is  one  entirely  written,  and  signed 
by  the  testator,  and  subject  to  no  other  form,  and  may  be  made 
out  of  the  state.  The  attestation  of  subscribing  witnesses  at  the 
bottom  will  not  mar  it,  for  their  signatures  make  no  part  of  the 
will  (a).     No  woman  can  be  a  witness  to  a  will  in  any  case;  and 

(a)  Andrews  V.  Andrews,  12  Martin''!*  Louin.  Rep.  713.  Knight  v.  Smith, 
3  ibid.  163.     Langley  v.  Langley,  12  Louimana  licp.  114. 
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no  other  person  who  takes  under  the  will  can  be  a  witness, 
except  it  be  io  the  case  of  a  *  mystic  testament.  These  [  *  520  ] 
prescribed  forms  are  not  requisite  in  the  testaments  of 
certain  descriptions  of  people  made  abroad.  Children  cannot  be 
disinherited  but  for  one  of  ten  causes  which  are  enumerated,  and 
all  of  which  relate  to  filial  disobedience,  or  atrocity,  in  relation 
to  parents.  Among  those  acts  are  cruelty  to  the  parent,  or  an 
attempt  on  his  life,  or  a  refusal  to  ransom  him  from  captivity, 
or  to  become  his  security  when  in  prison  (a).  There  is  a  provi- 
sion made  for  cases  in  which  the  testator,  or  witnesses,  are  too  il- 
literate to  write  their  names;  and  the  regulations  in  general  are 
complex  and  singular  (6),  and,  I  should  think,  not  well  adapted 
to  the  judgment  and  taste  of  the  people  of  the  other  states  in  the 
union,  who  have  been  accustomed  to  the  more  simple  provisions 
of  the  English  law  (c). 

V.   The  revocation  of  a  will. 

A  will  duly  made  according  to  law,  is,  in  its  nature,  ambula- 
tory daring  the  testator's  life,  and  can  be  revoked  at  his  pleas- 
ure (d).  But  to  prevent  the  admission  of  loose  and  uncertain 
testimony,  countervailing  the  operation  of  an  instrument  made 
with  the  formalities  prescribed,  it  is  provided  that  the  revocation 
must  be  by  another  instrument  executed  in  the  same  manner; 


{a)  Civil  Code  of  Louisiana,  art,  1567 — 1614. 

(6)  The  Civil  Code  of  Louivana,  on  the  subject  of  the  execution  of  wills,  is 
taken  from  the  Napoleon  Code.  Under  that  code,  the  French  tribunals  con- 
strued the  law  with  severe  strictness;  and  unless  the  testament  itself  proved, 
by  the  terms  used  in  it,  an  absolute  impossibility  that  there  was  an  omission 
of  the  formalities  required  by  the  code,  the  will  was  annulled.  It  was  at 
last  attempted  even  to  annul  a  testament  for  a  faultj^  punctuation  !  This 
led  to  a  mitigation  of  the  antecedent  rigorous  doctrine,  and  to  the  establish- 
ment of  the  reasonable  principle,  that  when  a  clause  in  a  will  is  susceptible 
of  two  meanings,  it  shall  h.-.ve  that  construction  which  will  give  the  instru- 
n-ient  effect.  Toullier,  Droit  Civil  FranQain,  torn.  v.  390 — 416,  and  particularly 
No.  43Q.  The  same  liberal  principles  of  interpretation  have  been  adopted 
under  the  .same  articles  in  the  civil  code  of  Louisiana.  Seghers  v.  Antheman, 
13  3Iartin^s  Louis.  Rep.  73. 

(c)  tinder  the  rule  of  equity,  that  what  ought  to  Jt)e  done  is  sometimes 
considered  as  done:  the  execution  of  a  will  may  be  controlled  by  equitable 
views  ol  the  subject.  Thus  land,  which  has  been  agreed  or  directed  to  be 
sold,  is  considered  as  money;  and  money  whicli  has  been  agreed  or  directed 
to  be  laid  out  in  the  purchase  of  land,  is  considered  as  land;  and.  therefore, 
in  equity,  money  directed  to  be  laid  out  in  land  will  not  pass  by  a  will,  un- 
less executed  as  if  the  property  were  land;  but  land  directed  to  be  converted 
into  money,  will  pass  by  a  will  competent  to  pass  money. 

{d)  Viuyor's  case,  8  Co.  81,  b. 
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[  *  521  ]  or  else  by  burning,  cancelling,  *  tearing,  or  obliterating 
the  same,  by  the  testator  himself,  or  in  his  presence, 
and  by  his  direction.  This  is  the  language  of  the  English  statute 
of  frauds,  and  of  the  statute  law  in  every  part  of  the  United 
States  (a).^ 

A  will  may  be  revoked  by  implication,  or  inference  of  law ;  and 
these  revocations  are  not  within  the  purview  of  the  statute;  and 
they  have  given  rise  to  some  of  the  most  difficult  and  interesting 
discussions  existing  on  the  subject  of  wills.  They  are  founded 
upon  the  reasonable  presumption  of  an  alteration  of  the  testator's 
mind,  arising  from  circumstances  since  the  making  of  the  will, 
producing  a  change  in  his  previous  obligations  and  duties.  The 
case  stated  by  Cicero  (6),  is  often  alluded  to,  in  which  a  father, 
on  the  report  of  the  death  of  his  son,  who  was  then  abroad,  al- 
tered his  testament,  and  appointed  another  person  to  be  his  heir. 
The  son  returned  after  the  father's  death,  and  the  centumviri  re- 
stored the  inheritance  to  him.  There  is  a  case  mentioned  in  the 
Pandects  to  the  same  effect  (c);  and  it  was  the  general  doctrine 
of  the  Roman  law,  that  the  subsequent  birth  of  a  child,  un- 
noticed in  the  will,  annulled  it.  This  is  the  rule  in  those  coun- 
tries which  have  generally  adopted  the  civil  law,    Testamenta 


{a)  See  the  New  Turk  Revised  Statutes,  vol.  ii.  64,  sec.  42.  Griffith's  Law 
Register.  Collection  of  Statutes,  by  J.  Anthon,  Psq.  1  Revised  Code  of  Vir- 
ginia, c.  104,  see.  8.  Massachusetts,  Neic  Jersey,  and  other  Revised  Statute 
codes.  The  English  statute  of  frauds  did  not  require  the  will  to  be  signed  in 
the  presence  of  the  witnesses,  but  it  required  the  instrument  ot  revocation  to 
be  signed  in  their  presence.  The  revised  statutes  of  New  York,  Massachusetts, 
Virginia,  &c.,  require  the  same  precise  formalities  in  both  cases. 

(6)  Be  Orat.  1.  1,  c,  38, 

(c)  Dig.  28,  5,  92.  The  Statute  of  Ohio,  1831,  p,  243,  makes  provision  for 
such  an  identical  case,  and  revokes  the  will  pro  tanto.  So,  in  Kentucky, 
under  the  construction  given  to  their  statute  of  wills,  after-born  and  posthu- 
mous children,  pretermitted  in  the  will,  and  not  provided  for  by  settlements, 
are  entitled  to  such  shares  of  the  estate  as  they  would  have  taken  if  no  will 
had  been  made.  Haskins  i\  Spiller,  1  Dana's  Ken.  Rep.  170.  In  Virginia, 
New  Jersey,  and  Connecticut,  and  probably  in  other  states,  it  is  provided  by 
statute,  that  if  the  testator  had  x\i>  issue  when  he  made  his  will,  and  dies, 
leaving  issue,  or  a  posthumous  child  be  born,  and  the  will  makes  no  provi- 
sion for  such  an  event  or  contingency,  the  will  becomes  wholly  void.  Revised 
Code  of  Virginia,  vol.  i.  224.  Elmer's  Dig.  131,  GOO,  601.  Statutes  of  Connecti- 
cut, 1838,  p.  227. 

*  The  terms  of  the  will  as  to  particular  provisions  may  be  annulled  or 
changed  by  a  codicil  which  is,  in  reality  nothing  more  than  an  additional 
will, enlarging  or  modifying  the  first,  and  which  must  be  executed  in  all  re- 
spects like  the  principle  will  itself.  Particular  bequest  or  devises  in  the  will 
may  be  a))rogated  or  annulled  by  the  act  of  the  testator.  3  Washburn  on 
Real  Prop.  571. 
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rumpiuntur  agnatione  posthumi  (a ) ;  and  there  is  Dot,  perhaps, 
any  code  of  civilized  jurisprudence,  in  which  this  doctrine  of  im- 
plied revocation  does  not  exist,  and  apply  when  the  occurrence  of 
new  social  relations  and  moral  duties  raises  a  necessary  presump- 
tion of  a  change  of  intention  in  the  testator.  It  is  a  settled. rule 
in  the  English  law,  that  man-iage  and  the  birth  of  a  child,  sub- 
sequent to  the  execution  of  the  will,  are  a  revocation  in 
law  of  a  will  of  real  as  well  as  of  personal  *  estate,  pro  [  *  522  ] 
vided  the  wife  and  child  were  wholly  unprovided  for, 
and  there  was  an  entire  disposition  of  the  whole  estate  to  their 
exclusion.  This  principle  of  law  is  incontrovertibly  estab- 
lished (6);  though  it  is  said  to  have  been  no  part  of  the  ancient 
jurisprudence  of  England;  and  the  first  case  that  recognized  the 
rule  that  the  subsequent  birth  of  a  child  was  a  revocation  of  a 
will  of  personal  property,  was  decided  by  the  court  of  delegates, 
upon  appeal,  in  the  reign  of  Charles  II. ;  and  it  was  grounded 
upon  the  law  of  the  civilians  (c).  The  rule  was  next  applied  in 
the  case  of  Lugg  v.  Lugg  (d);  and  it  was  shown  by  Dr.  Hay,  in 
Shepherd  v.  Shepherd  (e),  to  have  been  continued,  down  to  1770, 
as  the  uncontradicted  and  settled  law  of  doctors  commons,  that 
a  subsequent  marriage  and  a  child,  amounted  to  a  revocation  of 
a  will ;  but  that  one  of  these  events,  without  the  concurrence  of 
the  other,  was  not  sufiicient. 

The  rule  was  applied  in  chancery  to  a  devise  of  real  estate,  in 
Brown  v.  Thompson  (f) ;  but  it  was  received  with  doubt  and 
hesitation  by  Lord  Hardwicke,  and  Lord  Northington  [g).  The 
distinction  between  a  will  of  real  and  personal  estate  could  not 
well  be  supported;  and  Lord  Mansfield  declared,  that  he  saw  no 
ground  for  a  distinction  [h^.  The  great  point  was  finally  and 
solemnly  settled,  in  1771,  by  the  court  of  exchequer,  in  Christo- 
pher V.  Christopher  (?*),  that  marriage  and  a  child,  were  a  rev- 

(a)  Cic.  de  Oral.  1.  57.  Inst.  2,  13,  Proaem.  Ferriere  Com.  h.  t.  Huher, 
2,  13,  5.     Ihid.  tit.  17.  sec.  1. 

(ft)  The  rule  that  marriage  and  the  birth  of  a  child  are  an  implied  revo- 
cation, does  not  apply  in  cases  where  the  whole  estate  is  not  devised  by  the 
will,  nor  in  all  cases  where  a  man  has  children  bv  a  former  marriage.  Den- 
man,  Ch.  J.,  in  Doe  v.  Edlin,  4  Adolph.  &  Ellis,  582. 

(c)  Overburv  r.  Overburv.  2  Show.  Rrp.  253. 

Id)  1  Ld.  Raym.  441.     Salk.  Rep.  592.  (e)  5  Term.  Rep.  51.  note. 

(/)  1  Eq.  Cos.  Abr.  413,  pi.  15.     1  P.   Wm.  304,  note  by  Mr.  Cox. 

(g)  Parsons  v.  Lanoe,  1  Vesey,  189.  Amb.  557.  Jacksoo  v.  Ilnrlock.  2 
Eden's  Rev.  263. 

{h)  Wellington  v.  Wellington,  4  Burr.  Rep.  2165. 

(i)  Dickens'  Rep.  445.  ' 
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ocation  of  a  will  of  land.  The  court  of  K.  B.  have  since  de- 
cided (a),  after  great  deliberation,  that  marriage  and  the  birth  of 
a  posthumous  child,  were  an  implied  revocation  of   a  will  of  real 

estate. 
[  *  523  ]       *  It  is  generally  agreed,  that  the  implied  revocation 

by  a  subsequent  marriage  and  a  child,  being  founded  on 
the  presumption  of  intention,  may  be  rebutted  by  a  parol  evi- 
dence. This  was  so  held  by  the  K.  B.  in  Brady  v.  Cubitt  (6);  bat 
the  rule  was  subsequently  questioned  (c);  and  there  has  been 
great  difficulty  in  prescribing  the  extent  of  the  admission  of  cir- 
cumstances which  would  go  to  rebut  the  presumption  of  a  revo- 
cation. The  court  of  K.  B.,  in  Kenebel  v.  Scraften  (d),  held,  that 
marriage  and  a  child  were  a  recovation  of  a  will,  when  the  wife 
and  children  were  wholly  unprovided  for,  and  there  was  an  entire 
disposition  of  the  whole  estate.  But  whether  the  revocation  could 
be  rebutted  by  parol  proof  of  subsequent  declarations  of  the  testa- 
tor, or  other  extrinsic  circumstances,' though  there  was  no  pro- 
vision in  the  will  for  those  near  relatives,  was  a  question  on  which 
the  court  gave  no  opinion.^  If  the  wife  and  children  be  provided 
for  by  a  settlement,  it  is  now  understood  to  be  the  rule,  that  mar- 
riage and  a  child  will  not  revoke  a  will  ;  and  this  case  forms  an 
exception  to  the  general  rule  {e)} 

The  English  law  on  this  subject  was  reviewed  in  New  York,  in 
the  case  of  Brush  v.  Wilkins  (gr);  and  it  was  adjudged  to  be  the 
law  in  New  York,  founded  on  those  decisions,  that  subsequent 
marriage  land  a  child  were  an  implied  revocation  of  a  will,  either 
of  real  or  personal  estate,  and  that  such  presumptive  revocation 
might  be  rebutted  by  circumstances.  The  better  opinion  is,  that 
under  the  English  law  there  must  be  the  concurrence  of  a  sub- 
sequent marriage  and  a  subsequent  child,  to  work  a  revocation  of 

(fl)  Doe  V.  Lancashire,  5  Term  Rep.  49. 

(6)  Doug.  Rep.  31. 

(c)  Lord  Alvanley,  4  Veaey,  848. 

id)  2  EuhVh  Rep.  530. 

(fi)  Ex  ])arte  the  Earl  of  Ilchester,  7  Vesey,  348. 

(//)  4  Johns.  Ch.  Rep.  506. 

^  There  are  provisions  in  the  statutes  of  nearly  all  of  the  United  States  for 
posthumous  children,  where  none  is  made  in  the  will  of  the  toslator.  l>u(  a 
testator  may  omit,  if  he  so  desires,  to  make  provision  for  any  one  or  all  of 
his  children,  it  he  clearly  indicates  that  such  was  his  intention.  Kamsdill  r. 
Wentworth,  KM)  Mass.  320.  Converse  v.  Wales,  4  Allen,  512.  AVilson  v. 
Fosket,  6  Met.  404. 

"  See,  Havens  v.  Van  Den  Burgh,  1  Denio,  27.  Warner  v.  Beach,  4  Gray, 
162.     Baldwin  v.  Spriggs,  G  Easten  Kepuhlic,  433. 
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a  will  ;  and  that  the  mere  subsequent  birth  of  children,  unaccom- 
panied by  other  circumstances,  would  not  amount  to  a 
presumed  revocation.  This  was  the  rule  laid  down  *  by  [  *524  j 
Sir  George  Hay,  in  Shepherd  v.  Shepherd  (a),  and  by  the 
Court  of  K.  B.,  in  White  v.  Barford  (6).  Sir  John  Nicholl,  in 
Johnson  v.  Johnson  (c),  pressed  very  far,  and  very  forcibly,  the 
more  relaxed  doctrine,  that  it  was  not  an  essential  ingredient  in 
these  implied  revocations,  that  marriage  and  a  child  should  both 
occur  to  create  them  ;  and  he  held,  that  a  birth  of  a  child,  when 
accompanied  with  other  circumstances,  leaving  no  doubt  of  the 
testator's  intention,  would  be  sufficient  to  revoke  the  will  of  a 
married  man.  The  case  in  which  he  pressed  the  rule  to  this 
extent,  was  one  that  contained  so  much  justice  and  persuasive 
equity  in  favour  of  the  revocation,  that  it  must  have  been  difficult 
for  any  court,  with  just  and  lively  moral  perceptions,  to  resist  his 
conclusion.  He  placed  the  doctrine  of  implied  revocation,  not 
where  Lord  Kenyon  had  placed  it,  on  any  tacit  condition  annexed 
to  the  will,  but  on  the  higher  and  firmer  ground,  where  Lord 
Mansfield,  and,  indeed,  the  civil  law,  had  placed  it — on  a  pre 
sumed  alteration  of  intention,  arising  from  the  occurrence  of  new 
moral  duties,  which,  in  every  age,  and  in  almost  every  breast, 
have  swayed  the  human  affections  and  conduct.  It  was  doubted, 
however,  in  the  case  of  Brush  v.  Witkins,  whether  Sir  John  Nicholl 
had  not  carried  this  point  of  revocation  further  than  the  English 
law  would  warrant,  and  which  had  never  adopted  the  notion  of 
the  inofficiosum  testanientum  of  the  civil  law.  In  a  subsequent 
case  (d),  Sir  John  Nicholl  seems  to  have  regained  the  former 
track  of  the  law;  and  he  lays  down  the  general  doctrine,  that  a 
will  is  presumptively  revoked  by  marriage  and  issue,  and  that  the 
presumption  may  be  rebutted  by  unequivocal  evidence  of  an  in- 
tention that  the  will  should  operate,  notwithstanding  those  sub- 
sequent events.  Thus,  it  has  been  held,  in  pursuance  of  this  prin- 
ciple, that  marriage  and  issue  are  not  a  revocation  of  a  will,  when 
there  are  children  of  a  former  marriage,  and  there  is  a  provision 
for  a  second  wife  and  her  issue  (e). 

{a\  5  Term  Rep.  51,  note. 

(6)  4  3Taule  &  Selw.  10.  (c)  1  Phillimorc'x  Ecp.  447. 

{d)  Gibbous  v.  Cross,  2  Addams^  Rep.  455.  See,  also,  Tiilbot  v.  Talbot,  1 
Hagg.  Evole.  Rep.  705,  to  the  same  point. 

(e)  Johnson  r.  Wells,  2  Ilngg.  EcvJe.  Rep.  561.  The  English  law,  as  it 
stood  prior  to  the  statutes  of  7  Wm.  IV.,  and  1  Vict.  c.  26,  (and  for  which 
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In  this  country,  we  have  much  statute  regulation  on  the  sub- 
ject. There  is  no  doubt  that  the  testator  may,  if  he  pleases,  de- 
vise all  his  estate  to  strangers,  and  disinherit  his  children.  This 
is  the  English  law,  and  the  law  in  all  the  states,  with  the  excep- 
tion of  Louisiana.     Children  are  deemed  to  have  sufficient  security 

in  the  natural  afPection  of  parents,  that  this  unlimited 
[  *  525  ]  power  of  disposition  will  *  not  be  abased.  If,  however,  the 

testator  has  not  given  the  estate  to  a  competent  devisee, 
the  heir  takes,  notwithstanding  the  testator  may  have  clearly  de- 
clared his  intention  to  disinherit  him.  The  estate  must  descend 
to  the  heirs,  if  it  be  not  legally  vested  elsewhere  (a).  This  is  in 
conformity  to  the  long  established  rule,  that  in  devises  to  take 
place  at  some  distant  time,  and  no  particular  estate  is  expressly 
created  in  the  mean  time,  the  fee  descends  to  the  heir.  But  by  the 
statute  laws  of  the  States  of  Maine,  Vermont,  New  Hampshire, 
Massachusetts  (6),  Connecticut,  New  York  (c).  New  Jersey,  Penn- 
sylvania, Delaware,  Ohio,  and  Alabama,  a  posthumous  child,  and, 
in  all  of  those  states  except  Delaware  and  Alabama,  children  born 
after  the  making  of  the  will,  and  in  the  lifetime  of  the  father,  will 
inherit  in  like  manner  as  if  he  had  died  intestate,  unless  some 
provision  be  made  for  them  in  the  will,  or  otherwise,  or  they  be 
particularly  noticed  in  the  will  (d).  The  reasonable  operation  of  this 

rule  is  only  to  disturb  and  revoke  the  will  pro  tanto,  or 
[  *  526  ]  as  far  as  duty  requires.  The  statute  law  in  Maine,  *  New 

vide  infra,  p.  o33,)  was  declared  in  Marston  v.  Roe,  8  Adolph.  &  Ellis,  14,  in 
the  Exch.  Chamber,  to  be,  that  if  an  unmarried  man  without  any  child  by  a 
former  wile,  devised  his  estate,  and  left  no  provision  for  any  child  by  a  future 
marriage,  notwithstanding  he  might  have  made  provision  therein  for  a  future 
wife,  the  law  annexed  a  tacit  condition  to  such  a  will,  that  it  he  afterwards 
married,  and  had  a  child,  the  will  should  be  revoked,  and  evidence  was  not 
admissible  to  rebut  that  presumption  or  destroy  that  condition. 

(a)  Denn  v.  Gaskin,  Cowp.  Rep.  657.  Jackson  v.  Schauber,  7  Cowen's  Hep, 
187.     S.  C.  2  WendelVs  Hep.  1. 

(6)  Massachusetts  Revised  Statutes,  1835,  part  2,  tit.  3,  c.  62,  sec.  8. 

(c)  Nnv  York  Revised  Statutes,  vol.  ii.  65,  sec.  49. 

(d)  It  would  seem,  by  the  reading  of  the  statute  of  Connecticut,  of  1801, 
that  an  after-born  child,  and  no  provision  for  it,  revokes  the  whole  will.  In 
Pennsylvania  and  Delaware,  marriage,  or  an  after-child  not  provided  for,  is 
a  revocation  pro  tanto  only.  In  Pennsylvania,  under  the  construction  given 
to  their  act  of  1794,  the  subsequent  birth  of  issue  is,  in  itself,  a  revocation  of 
a  previous  will,  so  far  only  as  regards  such  i.ssue,  on  the  ground  that  it  pro- 
duces a  change  in  the  obligations  and  duties  of  the  testator.  Toiulinson  r. 
Tomlinson,  1  Ashmead.  224.  This  appears  to  l>e  the  sound  doctritie  on  the 
subject.  In  Ohio,  Indiana,  Illinois,  and  Connecticut,  the  birth  of  a  child 
avoids  the  will  in  tofo.  Statutes  of  Ohio,  1831,  p.  243.  Statutes  of  Connecticut, 
1821,  p.  200.  Statutes  of  Illinois,' ]H-2^.),  and  of  Indiana,  1831.  This  is  in  the 
case  in  which  no  provision  is  made  by  the  will  lor  such  a  contingency. 
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Hampshire,  Massachusetts,  and  Rhode  Island,  goes  further,  and 
applies  the  same  relief  to  all  children,  and  their  legal  repre- 
sentatives, who  have  no  provision  made  for  them  by  will,  and 
who  have  not  had  their  advancement  in  their  parent's  life, 
unless  the  omission  in  the  will  should  appear  to  have  been  inten- 
tional. In  South  Carolina,  the  interference  with  the  will  applies 
to  posthumous  children;  and  it  is  likewise  the  law,  that  marriage 
and  a  child  work  a  revocation  of  the  will.  In  Virginia  and  Ken- 
tucky, a  child  born  after  the  will,  if  the  testator  bad  no  children 
before,  is  a  revocation,  unless  such  child  dies  unmarried,  or  an 
infant.  If  he  had  children  before,  after-born  children,  unprovided 
for,  work  a  revocation  pro  tanto.  In  the  States  of  Maine,  Massa- 
chusetts, Rhode  Island,  Connecticut,  New  York,  Maryland,  and, 
probably,  in  other  states,  if  the  devisee  or  legatee  dies  in  the  life- 
time of  -the  testator,  his  lineal  descendants  are  entitled  to  his 
share,  unless  the  will  anticipates  and  provides  for  the  case.  This 
is  confined,  in  Connecticut,  io  a  child,  or  grandchild;  in  Massa- 
chusetts, Rhode  Island,  and  Maine,  to  them,  or  their  relations; 
and  in  New  York,  to  children  or  other  descendants.  The  rule  ia 
Maryland  goes  further,  and,  by  statute,  no  devise  or  bequest  fails 
by  reason  of  the  death  of  the  devisee  or  legatee  before  the  testa- 
tor; and  it  takes  effect  in  like  manner  as  if  they  had  survived  the 
testator  (a). 

*  By  the  New  York  Revised  Statutes  (b),  it  the  will  [  *527  ]  ' 
disposes  of  the  whole  estate,  and  the  testator  afterwards 
marries,  and  has  issue  born  in  his  lifetime,  or  after  his  death,  and 
the  wife  or  issue  be  living  at  his  death  (c),  the  will  is  deemed  to 
be  revoked;  unless  the  issue  be  provided  for  by  the  will,  or  by  a 
settlement,  or  unless  the  will  shews  an  intention  not  to  make  any 
provision.  No  other  evidence  to  rebut  the  presumption  of  such 
revocation  is  to  be  received.  This  provision  is  a  declaration  of 
the  law  of  New  York,  as  declared  in  Brush  v.  Wilkins^  with  the 
additional  provision  of  prescribing  the  exact  extent  of  the  proof 
which  is  to  rebut  the  presumption  of  a  revocation,  and  thereby 
relieving  the  courts  from  all  difficulty  on  that  embarrassing  point. 

{a)  Laws  of  the  several  Stales^  in  Mr.  Jw/^on'^  collection.  Griffith's  Law  Regis- 
ter, h.  t.  Digest  of  Rhode  Island  Statutes,  1798,  p.  282.  «  Harr.  &  Johns.  54. 
New  York  Revised  Statutes,  vol.  ii.  66,  sec.  52.  Mass.  Revised  Statutes,  1835, 
part  2,  tit.  3,  c.  62, 

(6)  Vol.  ii.  64,  sec.  43. 

(c)  The  statute  must  mean  here  to  reler  equally  to  the  posthumous  issue. 
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The  will  of  a  feme  sole  is  revoked  by  her  marriage.  This  is  an 
old  and  settled  rule  of  law;  and  the  reason  of  it  is,  that  the  mar- 
riage destroys  the  ambulatory  nature  of  the  will,  and  leaves  it 
no  longer  subject  to  the  wife's  control.  It  is  against  the  nature 
of  a  will,  to  be  absolute  during  the  testator's  life,  and  therefore 
it  is  revoked  in  judgment  of  law  by  the  marriage  (a).  If  the 
wife  survives  her  husband,  the  will,  according  to  the  opinion  of 
Sergeant  Manwood  (6),  revives,  and  takes  effect  equally  asif  she 
had  continued  a  feme  sole.^  But  the  strong  language  of  the 
judges  in  the  modern  cases,  in  which  they  declare  that  the  will 
becomes  revoked  and  void  by  the  marriage  (c),  would  seem  to 
bar  the  conclusion  of  the  learned  sergeant;  and  Mr.  Roper,  in  his 

laborious  and  accurate  treatise  on  the  Law  of  Property^ 
[  *  528  ]  in  relation  to  husband  and  wife  (d),  assigns  *  very  good 

reasons  why  the  will  cannot  be  deemed  to  have  revived 
by  the  death  of  the  husband.  The  provision  in  the  New  York 
Revised  Statutes  (e),  declaring  that  the  will  of  a  married  woman 
shall  be  deemed  revoked  by  a  subsequent  marriage,  effectually 
puts  an  end  to  the  question  under  that  statute.  A  second  will  is 
a  revocation  of  a  former  one,  provided  it  contains  words  expressly 
revoking  it,  or  makes  a  different  and  incompatible  disposition  of 
the  property.     Unless  it  can  be  found  to  have  contained  one  or 


(«)  Force  and  Hemblig's  cases,  4  Co.  60,  b. 

(6)  Plowd.  Rep.  343,  a. 

(c)  Hodsden  v.  Lloyd,  2  Bro.  534.     Doe  v.  Staple,  2  Term  Rep.  684.     But 
the  will  of  a  feme  covert,  made  during  marriage  under  a  power,  is  not  revoked 
by  her  surviving  her  husband.     Morwau  v.  Thompson,  3  Hagg.  Eccle.  Rep. 
239. 
'  i'd)  Vol.  ii.  69. 

{e)  Vol.  ii.  64,  sec.  44. 

^  The  capacity  of  femes  covert,  to  make  wills,  is  derived  from  statute. 
Among  the  states  where  the  common  law,  in  this  respect,  is  altered,  are 
Pennsylvania,  Purd.  Dig.  Tit.  "Husband  and  Wife,"  and  Pub.  Laws  of  1887, 
sec.  5;  New  .Jersey,  Rev.  1877,  married  women,  9;  Vermont,  Gen.  Stat.  1863, 
c.  71,  sec.  17;  He  v.  Stat.  1880,  sections  2039,  2042;  New  Hampshire,  Gen. 
Law.  1878,  c.  183,  sec.  11;  Maryland  Code,  1860,  p.  683;  Kansas,  Gen.  Laws, 
1860,  c.  141,  sec.  4;  1868,  c.  117,  sections  1,  35;  Tennessee,  Stat.  1852,  c.  180; 
sec.  4;  Ohio,  Rev.  Stat.  1880,  sec.  5914;  Arkansas,  Dig.  Stat.  p.  1073,  and 
see  Dig.  1884,  sec.  4625;  Massacusetts,  Pub.  Stat,  c,  147,  sec.  6:  Wisconsin, 
Rev.  Stat.  p.  577;  I^ev.  Stat.  1878,  .sec.  2277;  Kentucky,  Gen.  Stat.  1873,  c. 
113,  sec.  4;  Connecticut,  Gen.  Stat.  1866,  c.  101,  1875,  p.  369;  California, 
Stat.  1850—1853,  p.  140,  sec.  2,  Code  1872,  sec.  1273;  Alabama,  Code,  1867, 
sec.  2378;  Code,  1876,  sec.  2713;  Indiana,  Rev.  Stat.  1881,  sections  2557,  2558; 
Illinois,  Rev.  Stat.  1874,  c.  148,  sec.  1;  }ie\.  Stat.  1883,  c.  68,  sec.  9;  Missis- 
sippi, Code,  1880,  sec.  1169;  Minnesota,  Gen.  Stat.  1878,  c.  47,  sec.  1;  Maine, 
Rev.  Stat.  1857,  c.  61,  sec.  1;  1883,  c.  61,  sec.  1;  Michigan,  Rev.  Stat.  1864. 
c.  68,  sec.  Annot.  Stat.  1882,  sec.  6295. 
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the  other,  it  is  no  revocation  of  a  former  will  (a).  Any  alteration 
of  the  estate  or  interest  of  the  testator  in  the  lands  devised,  by 
the  act  of  the  testator,  is  held  to  be  an  implied  revocation  of  the 
will,  on  the  ground,  principally,  of  its  being  evidence  of  an  altera- 
tion of  the  testator's  mind.  A  sale  of  the  estate  devised  operates* 
of  course,  as  a  revocation;  for  the  testator  must  die  while  owner 
of  the  land,  or  the  will  cannot  have  eflPect  upon  it.  A  valid  agree- 
ment, or  covenant  to  convey  lands,  which  equity  will  specifically 
enforce,  will  also  operate  in  equity  as  a  revocation  of  a  previous 
devise  of  the  same.  It  is  as  much  a  revocation  of  the  will  in 
equity,  as  a  legal  conveyance  of  the  land  would  be  at  law;  for 
the  estate,  from  the  time  of  the  contract,  is  considered  as  the  real 
estate  of  the  vendee  (b). 

Not  only  contracts  to  convey,  but  inoperative  conveyances,  will 
amount  to  a  revocation  of  a  devise,  to  the  extent  of  the  property 
intended  to  be  affected,  if  there  be  evidence  of  an  intention  to 
convey,  and  thereby  to  revoke  the  will  (c).  A  bargain  and  sale 
without  enrolment,  feoffment  without  livery  of  seisin,  a 
conveyance  upon  a  consideration  *  which  happened  to  [  *  529  ] 
fail,  or  a  disability  in  the  grantee  to  take,  have  all  been 
admitted  to  amount  to  a  revocation,  because  so  intended  (d).  If, 
however,  the  testator  substitutes  a  new  disposition  of  the  land, 
and  intends  to  revoke  the  will  by  means  of  that  substitution,  in 
that  case,  if  the  instrument  cannot  have  that  effect,  and  the  sub- 
stitution fails,  there  is  no  revocation  (e).  It  is  further  the  ac- 
knowledged, but  very  strict  and  technical  rule  of  law,  that  if  the 
testator  conveys  away  the  estate,  and  then  takes  it  back  by  the 
same  instrument,  or  by  a  declaration  of  uses,  it  is  a  revocation, 
because  he  once  parted  with  the  estate.  Either  an  intention  to 
revoke,  or  an  alteration  of  the  estate  without  such  an  intention, 
will  work  a  revocation  (g).     The  law  requires,  that  the  same  in- 

(^0  Hitchins  v.  Bassett,  3  3fo(I.  Rep.  203.  Goodright  v.  Harwood,  Coiop. 
Rep.  86. 

[h)  Cotter  v.  Layer,  2  P.  Wm.  G22.  Rider  v.  Wager,  ibid.  332.  Mayer  v. 
Gowland,  Dieken^fi  Rep.  563.  Knollj^s  v.  Alcock,  5  Vesetf,  604.  Vawser  v. 
Jeffery,  2  Swanst.  Rep.  268.     Walton  r.  Walton,  7  Johns.  Ch.  Rep.  258. 

(c)  Montague  v.  JefFereys.  1  Roll.  Abr.  615. 

id)  Koper  r.  Radoliffe."  10  Mod.  Rep.  230.  Lord  Hardwicke  and  Lord 
Eldon,  3  Atk.  Rep.  748,  803.     7  Veseij,  273.     2  Swansi.  Rep.  288. 

(e)  Lord  Eldon,  7  Vesey.  373.  4  East's  Rep.  419.  4  RusseWs  Rep.  452, 
453,  S.  P. 

(g)  Dister  r.  Dister,  3  Lev.  Ren.  108.  Darley  v.  Darley,  3  ]ViIs.  Rep.  6.  If 
the  testator  he  disseised,  and  die  hefore  re-entry,  it  is  at  common  law  a  re- 
vocation of  the  will.     1  Rol.  Abr.  616,  tit.  DcrjV,  S. 
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terest  which  the  testator  had  when  he  made  the  will,  should  con- 
tinue to  be  the  same  interest,  and  remain  unaltered  to  his  death. 
The  least  alteration  in  that  interest  is  a  revocation.  If  the  tes- 
tator levies  a  fine,  or  enfeoffs  a  stranger  to  his  own  use,  it  is  a 
revocation,  though  the  testator  be  in  of  his  old  use  (a).  Lord 
Hardwicke,  in  Parsons  v.  Freeman  (b),  admitted,  th^t  these  were 
prodigiously  strong  instances  of  the  Severity  of  the  rule;  and 
Lord  Mansfield  observed,  that  the  Earl  of  Lincolri's  case,  decided 
upon  the  same  principle,  was  shocking;  and  that  some  over- 
strained resolutions  of  the  courts  upon  constructive  revocations, 
contrary  to  the  real  intention  of  the  testator,  had  brought  scandal 

upon  the  law  (  c).  The  unreasonableness  of  the  rule, 
[  *  530  ]  holding  an  act  to  be  a  revocation,  *  which  was  not  sd 

intended,  and  even  when  the  intention  was  directly  the 
contrary,  has  been  often  complained  of;  and  the  English  courts 
have  latterly  shown  a  strong  disposition  not  to  assume  the  doc- 
trine, unless  there  was  some  express  authority  for  it  (d). 

The  doctrine,  hard  and  unreasonable  as  it  appears  in  some  of 
its  excrescencies  on  this  subject,  and  notwithstanding  it  has  been 
repeatedly  assailed  by  great  weight  of  argument,  has,  neverthe- 
less, stood  its  ground  immovably,  on  the  strength  of  authority,  as 
if  it  had  been  one  of  the  essential  landmarks  of  property.  The 
cases  have  been  investigated  and  discussed  with  the  utmost  research 
and  ability,  by  the  courts  of  law  and  equity,  and  the  principle  again 
and  again  recognized  and  confirmed,  that  by  a  conveyance  of  the 
estate  devised,  the  will  was  revoked,  because  the  estate  was  al- 
tered, though  the  testator  took  it  back  by  the  same  instrument,  or 
by  a  declaration  of  uses  (e).  The  revocation  is  upon  the  techni- 
cal ground,  that  the-  estate  has  been  altered,  or  new  modelled, 
since  the  execution  of  the  will.  The  rule  has  been  carried  so  far, 
that  if  the  testator  suffered  a  recovery,  for  the  very  purpose  of 
confirming  the  will,  it  was  still  a  revocation,  for  there  was  not  a 
continuance  of  the  same  unaltered  interest.  There  is  an  excep- 
tion to  the  rule  in  the  case  of  mortgages,  and  charges  on  the  es- 
tate, which  are  only  a  revocation  in  equity  pro /a w/o,  or  qiiohd  the 

(a)  Trevor,  Ch.  J.,  in  Arthur  v.  Bockenham,  Fitzgih.  Rep.  240. 

(6j  3  Atk.  Rep.  748. 

(c)  3  Burr.  Rep.  1491.     Doug.  Rep.  722. 

{(l)  Charraan  v.  Charman,  14  Veaey,  584.  Vawser  i».  Jefferv.  2  Barnw.  & 
Aid.  463. 

(e)  Goodtitle  v.  Otway,  1  Bon.  <&  Pull.  57tt  V  Term  Rep.  399,  S.  C.  3 
Vesey,  650. 
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special  purpose  ;  and  they  are  taken  out  of  the  general  rule  on 
the  fact  of  being  securities  only  (a).  These  doctrines  of  the  En- 
glish cases  have  been  reviewed  in  this  country,  and  as- 
sumed to  be  binding,  as  part  of  the  settled  *  jurispru-  [  *  531  ] 
dence  of  the  laud.  It  was  decided,  that  a  contract  for 
a  sale  of  the  land  was  a  revocation  of  the  devise,  even  though  the 
contract  should  afterwards  be  rescinded,  and  the  testator  restored 
to  his  former  title.  Legal  and  equitable  estates,  as  to  these  im- 
plied revocations;  were  deemed  to  stand  on  the  same  ground  (6). 
It  has  also  been  held,  (c)  that  if  the  testator,  after  devising  a 
mortgage,  forecloses  it,  or  takes  a  release  of  the  equity  of  redemp- 
tion, it  is  a  revocation  of  the  devise.  It  is  equally  a  revocation, 
if  he  cancelled  the  mortgage,  and  took  an  absolute  deed  ;  for  it 
was  an  alteration  of  the  interest,  and  a  new  purchase.  Some  of 
the  excesses  to  which  the  English  doctrine  has  been  carried,  have 
not  been  acquiesced  in,  but  the  essential  rules  have  been  taken  to 
be  law. 

A  codicil  is  an  addition,  or  supplement  to  a  will,  and  must  be 
executed  with  the  same  solemnity.  It  is  no  revocation  of  a  will, 
except  in  the  precise  degree  in  which  it  is  inconsistent  with  it, 
unless  there  be  words  of  revocation  (d).  If  the  first  will  be  tiot 
actually  cancelled,  or  destroyed,  or  expressly  revoked,  on  making 
a  second,  and  the  second  will  be  afterwards  cancelled, ^the  first 
will  is  said  to  be  revived  (e).     But  the  first  will  is  not  revived,  if 

(a)  Sparrow  v.  Hardcastle,  3  Atk.  Rep.  798.  S.  C.  7  Term  Rep.  416,  note. 
Bridges  v.  The  Dutchess  of  Chandos,  2  Vesey^  jr.  417.  Cave  v.  Holford,  3 
Vesey,  360.  7  Term  Rep.  399.  1  Bos.  &  Pull.  576,  S.  C.  Harmood  v.  Oglan- 
der,  6  Vesey,  221.  In  the  above  case  of  Cave  v.  Holford,  the  doctrine  of 
these  implied  revocations  \yas  elaborately  discussed  and  sustained,  but  Ix)rd 
Ch.  J.  Eyre,  in  a  learned  opinion,  endeavoured,  though  unsuccessfully,  to  re- 
strict the  application  of  the  precedents. 

(6)  Walton  v.  Walton,  7  Johns.  Ch.  Rep.  258. 

(c)  Ballard  v.  Carter,  5  Pick.  Rep.  112. 

(d)  Brant  v.  Wilson,  8  Cowen's  Rep.  56.  If  a  testator  intends  to  revoke  a 
will  by  an  instrument  making  new  dispositions,  this  is  only  a  conditional 
intention  to  revoke  the  first  will,  and  if  he  leaves  the  second  will  incom- 
plete, the  first  will  remains  good,  for  there  is  wanting  the  requisite  evidence 
of  revocation.  Winsor  v.  Pratt,  2  Brad.  &  Bing.  652.  Bethell  v.  Moore,  2 
Dev.  &  Battle,  Zn. 

(e)  Goodright  v.  Glazier,  4  Burr.  Rep.  2512,  It  is.  however,  not  quite 
settled,  whether  the  revocation  of  a  second  will  revives  a  former  uncancelled 
will  ;  and  such  an  effect  will  depend  on  circumstances.  Kirkard]>right  v. 
Kirkardbright,  1  Haf/g.  Eccle.  Rep.  325.  In  Helyar  r.  Helyar,  {Reports  in 
the  time  of  Sir  Geo.  Lee,  by  Phillimore,  vol.  i.  474),  decided  by  Sir  Geo.  Lee, 
In  the  Prerogative  Court,  in  1754,  it  was  held,  that  the  executing  of  a  second 
will  of  a  different  purport  was,  by  law,  a  revocation  of  the  first,  though  the 
second  does  not  now  appear. 
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the  testator  makes  a  second,  and  actually  cancels  the  first  by  an 
absolute  act  rendering  it  void,  and  then  cancels  the  second  will ; 
it  will,  in  such  a  case,  require  a  republication  to  restore  the  first 
will  (a).  The  mere  act  of  cancelling  a  will  does  not 
[  *  532  J  amount  *  to  any  thing,  unless  it  be  done  animo  revocandi. 
The  intention  is  an  inference  to  be  drawn  from  cir- 
cumstances; and  the  fact  of  cancelling  may  be,  in  many  cases,  an 
equivocal  act.  If,  however,  the  will  be  found  cancelled,  the  law 
infers  an  intentional  revocation;  for  it  is  prima  facie  evidence  of 
it,  and  the  inference  stands  good  until  it  be  rebutted  (6).  The 
inference  is  the  same,  and  it  would  require  strong  proof  to  rebut 
it,  if  a  will  be  traced  to  the  party's  possession,  and  be  not  forth- 
coming at  his  death  (c).  Cancelling,  in  the  slightest  degree,  with 
a  declared  intent,  will  be  a  sufficient  revocation;  and,  therefore, 
throwing  a  will  on  the  tire,  with  an  intent  to  burn  it,  though  it 
be  only  slightly  singed,  and  escape  destruction,  is  sufficient  evi- 
dence of  the  intention  to  revoke  (d).  An  obliteration  of  pari  of 
a  will,  is  only  a  revocation  pro  tanto  (e). 

The  New  York  Revised  Statutes  (g),  have  dispensed  with  all  re- 
finements on  this  point.  In  no  case  does  the  destruction  or  re- 
vocation of  a  second  will  revive  the  first,  unless  the  intention  to 

{a)  Biu-tonsliaw  v.  Gilbert,  Cowp.  Eep.  49.  Serames  v.  Semmes,  7  JTarr.  & 
Johns.  388.  There  are  contradictor}'  opinions  of  Lord  Mansfield,  as  given  in 
Cowp.  Rep.  53,  and  92,  on  the  point  whether,  if  the  first  will  be  not  cancelled, 
in  point  of  fact,  but  be  revoked  by  the  terms  of  the  second  will,  and  the 
second  will  be  cancelled,  the  first  will  be  thereby  restored,  without  republi- 
cation. I^rd  Hardwicke  held,  in  Martin  v.  Savage,  cited  in  1  Vcseif^  440, 
that  parol  evidence  was  inadmissible  under  the  statute  of  frauds,  to  sustain 
a  republication  of  a  devise  of  lands.  But  constructive  republications,  Mr. 
Powell,  in  his  Treatine  on  Devises,  p.  666,  considers  as  out  of  the  statute,  and 
may,  under  circumstances,  be  good.  In  Pennsylvania,  it  is  held  that  a  will 
may  be  republished  by  parol.     Jones  v.  Hartley.  2  Wharton.  103. 

(b)  Onions  v.  Tyner,  1  P.  Wm.  343.  Burtonshaw  r.  Gilbert,  Cowp.  Rep. 
49.  Jackson  v.  Holloway,  7  Johns.  Rep.  394.  Sir  John  Nichols,  in  Rogers  r. 
Pittis,  1  Addams'  Rep.  30.  Bethell  v.  Moore,  2  Dev.  <&  Battle,  311.  In  Colvin 
V.  Fraser,  2  Hagg.  Eccle.  Rep.  266,  a  will  was  executed  in  India  in  duplicate: 
one  part  remained  in  India,  and  the  other  was  brought  to  England  l)y  the 
testator;  and  it  was  never  traced  out  of  his  possession,  and  was  not  found  at 
his  death.  It  was  held,  upon  a  very  elaborate  discussion,  to  be  a  prima  facie 
presumption,  that  the  testator  had  destroyed  the  duplicate  in  his  possession, 
and  that  he  thereby  intended  to  revoke  the  one  not  in  his  possession  ;  and 
that  it  lay  with  the  party  setting  up  the  will  to  negative  these  presumptions. 
Boughey  r.  Moreton,  3  ITaqg.  Eccle.  Rep.  191,  note,  S.  P. 

(c)  Lillie  V.  Lillie,  3  Hagf/.  Eccle.  Rep.  184. 
(rf)  Bibb  V.  Thomas,  2  Blacks.  Rep.  1043. 

(e)  Sutton  V.  Sutton,  Cowp.  R(p.  812.     Larkins  v.  Larkins,  3  J?o/».  &  Pull. 
16.     Short  r.  Smith,  4  Ead's  Rep.  419. 
{g)  Vol.  ii.  66.  sec.  53. 
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revive  it  be  declared  at  the  time  as  part  and  parcel  of  the  act  of 
destruction  or  revocation  of  the  second  will.  Those  statutes  have 
essentially  changed  the  law  on  the  subject  of  these  constructive 
revocations,  and  rescued  it  from  the  hard  operation  of  those  techni- 
cal rules  of  which  we  have  complained,  and  placed  it  on  juster, 
and  more  rational  grounds.  It  is  declared,  that  no  bond,  agree- 
ment, or  covenant,  made  by  a  testator  for  a  valuable  consideration, 
to  convey  any  property  previously  devised  or  bequeathed, 
shall  be  deemed  a  *  revocation  of  the  will,  either  in  law  [  *  533  ] 
or  in  equity;  but  the  property  passes  by  the  will,  sub- 
ject to  the  same  remedies  for  a  specific  performance,  against  the 
devisee  or  legatee,  as  might  be  had  against  the  heir  or  next  of 
kin,  if  the  property  had  descended.  So,  a  charge,  or  encumbrance, 
upon  any  estate,  for  securing  the  payment  of  money,  or  the  per- 
formance of  covenants,  shall  not  be  deemed  a  revocation  of  any 
will  previously  executed;  but  the  devise  or  legacy  takes  effect  sub- 
ject to  the  charge  or  encumbrance.  Nor  shall  any  conveyance, 
settlement,  deed,  or  other  act  of  the  testator,  by  which  his  estate 
or  interest  in  property  previously  devised  or  bequeathed  shall  be 
altered,  but  not  wholly  devested,  be  deemed  a  revocation;  and  the 
same  estate  or  interest  shall  pass  by  the  will,  which  would  other- 
wise descend,  unless,  in  the  instrument  making  the  alteration, 
the  intention  thereby  to  revoke  shall  be  declared.  If,  however, 
the  provisions  of  the  instrument  by  which  such  alteration  is  made, 
be  wholly  inconsistent  with  the  terms  and  nature  of  the  previous 
will,  the  instrument  shall  operate  as  a  revocation,  unless  the  pro- 
visions therein  depend  on  a  condition  or  contingency,  and  the 
same  has  failed  (a). 

(a)  New  York  Revised  Statutes,  vol.  ii.  64,  sec.  45 — 48.  A  sale  of  lands  de- 
vised, and  taking  back  a  bond  and  mortgage  for  the  purchase  money,  is  a 
revocation,  under  the  New  York  Revised  Statutes,  of  the  devise  of  the  specific 
lands,  and  the  bond  and  mortgage  pass  with  the  personal  estate.  Adams  v. 
Winne,  7  Paige,  97.  The  English  real  property  commissioners,  in  their  re- 
port, in  April,  1833,  recommended  alterations  in  the  law  resijecting  the  revo- 
cations of  wills,  so  as  to  rescue  it  from  complicated  and  incongruous  rules, 
and  reducing  it  on  this  point  to  more  simplicity.  They  proposed  four  modes, 
and  four  modes  only,  of  revocation.  (1.)  By  another  inconsistent  will  or 
writing,  executed  in  the  same  manner  as  the  original  will  ;  (2.)  By  cancel- 
lation, or  any  act  of  the  same  nature  ;  (3.)  By  the  disposition  of  the'property 
by  the  testator  in  his  lifetime  ;  (4.)  By  marriage,  in  the  case  of  a  woman. 
By  the  first  and  third  of  these  modes,  the  will  may  be  revoked,  either  entirely 
or  in  part ;  by  the  second  and  last,  the  revocation  would  be  complete.  Tlie 
statute  of  1  Victoria,  c.  2(>,  so  far  followed  the  report,  as  to  declare  that  all 
wills  made  by  a  man  or  woman  are  revoked  by  marriage,  except  when  made 
in  exercise  of  a  power,  where  the  property  appointed  would  not,  in  default 
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The  simplicity  and  good  seose  of  these  amendments  recommend 
them  strongly  to  our  judgment;  and  they  relieve  the  law  from  a 
number  of  technical  rules,  which  are  overwhelmed  in  a  labyrinth 
of  cases;  and  when  detected  and  defined,  they  are  not  entirely 
free  from  the  imputation  of  harshness  and  absurdity. 

An  estate  vests,  under  a  devise,  on  the  death  of  the  testator, 
before  entry  (a).  But  a  devisee  is  not  bound  to  accept  of  a  de- 
vise to  him  nolens  volens;  and  he  may  renounce  the  gift,  by  which 
act  the  estate  will  descend  to  the  heir,  or  pass  over  in  some  other 
direction  under  the  will.  The  disclaimer  and  renunciation  must 
be  by  some  unequivocal  act;  and  it  is  left  undecided 
[  *  534  ]  whether  a  verbal  disclaimer  *  will  be  sufl&cient.  A  dis- 
claimer by  deed  is  sufficient;  and  some  judges  have  held, 
that  it  may  be  by  a  verbal  renunciation.  Perhaps  the  case  will 
be  governed  by  circumstances  (b). 

V.   Of  the  construction  of  wills. 

It  will  not  be  consistent  with  the  plan  of  this  work,  to  do  more 
than  state  the  leading  principles  which  have  been  established 

of  such  appointment,  pass  to  the  heir,  executor,  or  next  of  kin.  No  will  was 
to  he  revoked  by  presumption  of  an  intention  from  an  alteration  of  circum- 
stances. No  will  to  be  revoked  otherwise  than  by  another  will  or  codicil,  or 
by  writing  executed  like  a  will,  or  by  destruction  with  intention  to  revoke  ; 
and  no  alteration  made  after  execution  to  have  any  effect  unless  executed  as 
a  will.  No  will  in  any  manner  revoked  to  be  revived  otherwise  than  by  re- 
execution,  or  a  codicil  to  revive  it ;  and  if  a  part  has  been  revoked,  and  after- 
wards the  whole,  such  part  shall  not  be  revived  by  a  revocation  of  the  whole, 
unless  an  intention  to  revive  that  part  be  shown.  No  conveyance  made  or 
act  done  subsequently  to  the  execution  of  a  will,  exceptit  amount  to  a  revo- 
cation, shall  prevent  the  operation  of  the  will  with  respect  to  such  ostat<^  as 
the  testator  has  power  to  dispose  of  at  the  time  of  his  death.  And  a  will 
shall  be  construed  to  speak  and  take  effect  from  the  death  of  the  testator. 

These  English  statutory  provisions  seems  to  have  followed  essentially  the 
alterations  made  by  the  New  York  Revised  Statutes,  and  they  cut  up  a  vast 
field  of  established  judicial  legislation. 

{a)  Co.  Litt.  Ill,  a. 

{b)  Town.son  v.  Tickel,  3  Barnw.  &  Aid.  31.  Doe  v.  Smyth,  6  Bamw.  <& 
Cress.  112.  To  give  the  devise  effect,  as  against  the  heir,  the  New  York  lie- 
vised  Statutes  (vol.  i.  748,  sec.  3,)  require  the  will  to  be  duly  proved,  and  re- 
corded in  the  surrogate's  office,  within  four  years  after  the  testator's  death, 
with  the  usual  exception  in  case  the  d(;visee  be  under  disabilities.  The 
manner  of  proving  a  will  containing  a  devise  of  real  estate,  before  the  sur- 
rogate, on  the  application  of  an  executor  or  devisee,  or  other  person  intoreslod 
in  the  estate,  is  particularly  pointed  out  by  the  New  York  Reriurd  Stitliitcs, 
vol.  ii.  57 — r)9.  The  proceedings  on  admi.ssion  of  wills  of  personal  estate  to 
probate,  and  the  mode  of  relief  by  appeal  from  tlie  admission  or  refusal  of  a 
will  of  real  or  personal  estate,  are  detailed  in  the  A>?r  York  IieHii<d  Stat- 
utes, vol.  ii.  60— G2;  ilnd.  6(i — (JH,  and  the  act  of  20th  April,  1830,  amending 
the  same. 
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and  applied  to  the  construction  of  wills.  The  attempt  to  examine 
cases  at  large  on  this  subject  would  be  impracticable,  from  the 
incalculable  number  of  thdm;  and,  though  we  are  not  to  disregard 
the  authority  of  decisions,  even  as  to  the  interpretation  of  wills, 
yet  it  is  certain,  that  the  construction  of  them  is  so  much  gov- 
erned by  the  language,  arrangement,  and  circumstances  of  each 
particular  instrument,  which  is  usually  very  unskilfully  and  very 
incoherently  drawn,  that  adjudged  cases  become  of  less  authority, 
and  are  of  more  hazardous  application,  than  decisions  upon  any 
other  branch  of  the  law. 

The  intention  of  the  testator  is  the  first  and  great  object  of  in- 
quiry ;  and  to  this  object  technical  rules  are,  to  a  certain  extent, 
made  subservient.  The  intention  of  the  testator,  to  be  collected 
from  the  whole  will,  is  to  govern,  provided  it  be  not  un- 
lawful, or  inconsistent  with  the  rules  of  *  law  (a).  [  *  535  ] 
The  control  which  is  given  to  the  intention  by  the  rules 
of  law,  is  to  be  understood  to  apply,  not  to  the  construction  of 
words,  but  to  the  nature  of  the  estate — to  such  general  regula- 
tions in  respect  to  the  estate,  as  the  law  will  not  permit ;  as,  for 
instance,  to  create  an  estate  tail,  to  establish  a  perpetuity,  to  en- 
dow a  corporation  with  real  estate,  to  limit  chattels  as  inherit- 
ances, or  to  annex  a  condition  that  the  devisee  in  fee  shall  not 
alien.  To  allow  the  testator  to  interfere  with  the  established 
rules  of  law,  would  be  to  permit  every  man  to  make  a  law  for 
himself,  and  disturb  the  metes  and  bounds  of  property  (6). 

(a)  Finlay  v.  King,  3  Peters^  U.  S.  Rep.  346.  Where  the  latter  part  of  a 
will  is  inconsistent  with  a  prior  part,  -the  latter  part  will  prevail.  This 
rn'e  is  as  ancient  as  the  time  of  Lord  Coke,  (Co.  Litt.  112,  b),  and  was  thor- 
onj>;hly  examined  and  declared  by  Lord  Brougham,  in  Sherratt  v.  Bentley,  2 
Mylne  &  Keene,  149.     Fraser  v.  Boone,  1  HiWs  S.  C.  Ch.  Hep.  367,  S.  P. 

[b)  Lord  Hardwicke,  in  Bagshaw  r.  Spencer,  2  Aik.  Rep.  580.  M'Kean, 
Ch.  J.,  in  Kuston  v.  Kuston,  2  Dallas,  244.  In  the  case  ot  Inglis  v.  The 
Trustees  of  the  Sailors'  Snug  Harbour,  3  PeterH'  U.  S.  Rep.  117,  118,  the 
English  rules  of  construction  of  wills  are  declared  and  enforced,  to  the 
extent  that  the  intention  of  the  testator  is  to  be  sustained,  if  it  can  be  done 
lawfully  and  consistently  ;  and  that  a  general  intent  in  a  will  is  to  be  car- 
ried into  etfect  at  the  expense  of  any  particular  intent,  provided  such  gen- 
eral intent  be  consistent  with  the  rules  oi  law  ;  for  when  there  are  conflict- 
ing intents,  that  which  is  the  most  important  must  prevail.  The  testator, 
if  he  does  not  infringe  the  rules  of  law,  has  a  right  to  say  with  Staberius, 
when  he  imposed  an  unpalatable  condition  in  his  will.  Sire  ego  prave,  sett 
reete,  hoc  volui. 

In  the  case  of  Ommanney  v.  Bingham,  decided  in  the  House  pf  Ix)rds,  in 
1796,  on  appeal  from  Scotland,  Sir  Charles  Douglass,  by  a  codicil  to  his  will, 
directed  that  if  his  daughter  L.  should  marry  B.,  to  whom  he  had  a  strong 
dislike,  neither  she,  nor  her  husband,  or  their  representatives  should  take 
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It  does  not  require  the  word  heirs  to  convey  a  fee  ;  but  other 
words  denoting  an  intention  to  pass  the  whole  interest  of  the  tes- 
tator, as  a  devise  of  all  my  estate,  all  my  interest,  all  my  prop- 
erty, my  whole  remainder,  all  t  am  tvorth  or  okm,  all  my  rights 
all  my  title,  or,  all  I  shall  die  possessed  of,  and  many  other  ex- 
pressions of  the  like  import,  will  carry  an  estate  of  inheritance, 
if  there  be  nothing  in  the  other  parts  of  the  will  to  limit  or  con- 
trol the  operation  of  the  words  (a).^"  So,  if  an  estate 
[  *  586  ]  be  given  to  a  person  generally,  *  or  indefinitely,  with  a 
power  of  disposition,  it  carries  a  fee  ;  unless  the  testa- 

any  part  of  his  estate,  and  he  made  in  that  event  another  disposition  of  the 
same.  His  daughter  married  B.  notwithstanding  in  her  father's  lifetime. 
One  question  was,  whether  the  codicil  was  not  void  as  being  con^m  libertatim 
matrimonii  ?  The  codicil  was  sustained  in  the  House  of  Lords,  and  it  was 
considered  that  the  condition  was  not  void  by  the  law  of  England.  Kohert- 
80iVh  Laio  of  Personal  Succession,  p.  153 — 160. 

Mr.  Wi(/ram  has  written  an  able  treatise  on  the  ''  Examinaiion  of  the  rules 
of  Law  respecting  the  admission  of  Extrinsic  Evidence  in  aid  of  the  Interpreta- 
iion  of  Wills,''^  and  he  holds  such  evidence  admissible,  if  the  aid  can  be 
made  auxiliary  to  the  right  interpretation  of  the  testator's  words.  The  rules 
he  lays  down  are.  that  if  there  be  nothing  in  the  Avill  to  destroy  the  pre- 
sumption that  the  testator  expressed  himself  in  words  according  to  their 
strict  and  primary  acceptation,  and  they  are  sensible  with  reference  to  extrin- 
sic circumstances^  they  are  to  be  construed  in  the  strict  and  primary  sense. 
But  if  they  be  insensible  under  such  a  reference,  then  the  expounder  may 
travel  out  of  the  will,  to  search  for  a  poj^ular  or  secondary  sense  which  would 
make  them  sensible.  If,  however,  the  words,  aided  by  the  guidance  of  the 
material  facts  in  the  case,  are  insufficient  to  determine  the  meaning,  the  will 
is  so  far  void  for  uncertainty.  Still  courts  of  law,  in  certain  cases,  admit 
extrinsic  evidence  of  intention,  to  make  certain  the  per.sow  or  thing  intended. 
These  rules  are  supported  l)y  a  critical  and  full  examination  of  a  series  of 
adjudged  cases.  Mr.  Bavi,  in  liis  treatise  on  the  "  Exjwsition  of  Wills  of 
Landed  Property,''''  contains,  also,  in  a  small  compass  and  practical  form,  an 
extensive  and  general  collection  of  the  authorities  and  princij)les  of  construc- 
tion applicable  to  wills  ;  and  he  illustrates  the  positions  that  the  intention 
of  the  testator  is  to  be  collected  from  the  whole  will,  and  we  are  to  look  at 
the  introductory  words — the  context — to  other  devises  in  the  will — if  prac- 
tical effect  is  to  be  given  to  all  the  words  in  the  will — of  two  intentions,  the 
chief  one  is  to  V)e  carried  into  effect,  if  both  cannot — the  intention  to  be  fol- 
.lowed  is  the  one  existing  at  tlie  time  tlie  will  was  made,  and  the  technical 
effect  of  words  is  pre.sumed  to  be  intended,  if  a  different  intention  does  not 
appear  in  the  will. 

[a)  Comyn's  Dig.  tit.  Devise,  n.  4.  Doe  v.  Morgan,  G  Bamw.  &  Cress.  512. 
Hheppard^s  Touchstone,  ))y  Preston,  439.  Preston  on  Estates,  vol.  ii.  ($8 — 173. 
Mr.  Prestcm  has  given  a  view  anrl  discussion  of  authorities  on  the  construc- 
tion of  wills,  as  to  the  (|uantity  of  interest  devised,  and  as  to  the  o])eration 
of  the  word  estate.  His  conclusion  is,  (p.  14(5).  that  the  word  estate,  used  in 
applicatifm  t^)  real  property,  will  be  construed  to  exi)ress  either  the  quantity 
of  interest,  or  describe  the  subject  of  property,  as  the  sense  in  which  it  is  in- 
tended to  be  used  shall  appear  Irom  the  context  of  the  will.     It  will  carry  a 

'"11"  the  terms  of  I  devise  clearly  indicate  an  intention  in  the  devisor  to 
dispose  of  his  entire  estate  in  the  property  devised,  it  will  be  construed  to 
convey  a  fee.  Bake  v.  Bridge,  12  Pick.  27  ;  Fix  v.  Phelps,  17  Wend.  392, 
SJarraan  on  Wills  (2nd.  Am.  Ed.),  171,  note. 

664 


Lee.  LXVIII.]  OF  REAL  PROPERTY.  *  537 

tor  gives  to  the  first  taker  an  estate  for  life  only,  and  annexes  to 
it  a  power  of  disposition  of  the  reversion.  In  that  case,  the  ex- 
press limitation  for  life  will  control  the  operation  of  the  power, 
and  i3revent  it  from  enlarging  the  estate  to  a  fee  (a).  If  it  dis- 
tinctly appears  to  be  the  intention  to  give  a  greater  estate  than 
one  for  life,  as  a  devise  to  B.  for  ever,  or  to  him  and  his  assigns 
for  ever,  or  to  him  and  his  blood,  or  to  him  and  his  successors, 
such  expressions  may  create  a  fee  in  the  devisee  (6).  So,  a  de- 
vise of  the  rents  and  profits  of  land  is  a  devise  of  the  land 
itself  (c). 

*  In  the  construction  of  devises,  the  intention  of  the  [  *  537  ] 
testator   is   admitted   to   be  the  pole-star   by  which  the 
courts  must   steer;    yet   that  intention  is  liable  to  be  very  much 
controlled  by  the  application  of  technical  rules  and  the  superior 
force  of  technical  expressions  (d).     If  the  testator  devises  land 

fee,  though  it  i^oint  at  a  particular  house  or  farm,  unless  restrained  by  other 
expressions  ;  for  it  will  be  intended  to  designate  as  well  the  quantity-  of 
interest  as  the  locality  of  the  land.  Ibid.  p.  130.  The  sixth  chapter,  in  the 
second  volume  of  Preston  on  Estates,  68 — 288,  is  a  collection  and  analysis  of 
cases  on  the  construction  of  wills,  and  more  especially  as  to  the  efticacy  of 
the  term  estate.  If  to  this  we  add  Cruisers  Digest ,  tit.  Devise,  chapters  9.  10, 
11,  l.'J,  we  have  a  full  view  of  the  immense  accumulation  of  English  cases  on 
the  subject.  In  the  latter  work  they  are  clearly  classified  and  arranged. 
In  the  note  to  Mr.  Witliams''  American  edition  of  HoharVs  Reports,  p.  3 — 7, 
the  learned  editor  has  also  given  a  digest  of  numerous  cases,  as  well  Ameri- 
can as  English,  respecting  the  words  in  a  devise,  which,  without  the  word 
heirs,  will  convey  a  fee.  And  with  respect  not  only  to  the  construction  of 
devises,  but  to  the  English  and  American  law  of  devises  at  large,  we  may 
safely  refer  to  the  third  volume  ot  the  Digest  of  the  Laws  of  Real  Property,  by 
Judge  Lomax,  of  Virginia,  which  contains  a  learned  and  valuable  digest  of 
the  subject, 

(a)  Jackson  v.  Coleman,  2  Jhhns.  Rep.  391.  Herrick  v.  Babcock,  12  ibid. 
389.  Jackson  v.  Robins.  KJ  ibid.  587,  588.  Case  of  Flintham,  11  Serg.  <& 
Raicle,  16.     Supra,  p.  319,  S.  P. 

(b)  Com.  Dig.  tit.  Devise,  n.  4.  Preston,  supra.  Beall  v.  Holmes,  6  Harr. 
d'  Johns.  205. 

(c)  Co.  Litt  4,  b.  8  Co.  95,  b.  2  Fes.  &  Beame,  68.  Shad  well,  V.  C,  in 
Stewart  v.  Garnett,  3  Sim.  398.  1  Johns.  Ch.  Rep.  499.  9  iT/a.ss.  Rep.  372. 
Andrews  v.  Boyd,  5  Greenleafs  Rep.  199.  By  the  English  statute  of  1  Vic- 
toria, Ch.  26,  a  devise  without  any  words  of  limitation  is  to  be  construed  to 
pass  the  fee,  or  the  testator's  whole  estate.  No  devise  to  a  trustee  or  execu- 
tor shall  pass  less  than  the  testator's  whole  estate,  unless  a  definite  term  of 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  be  given  expresoly 
or  by  implication.  And  under  an  unlimited  devise,  where  the  trust  may 
endure  beyond  the  life  of  a  person  ])eneficially  entitled  for  life,  the  trustee 
takes  the  fee,  and  not  an  estate  determinable  when  the  purposes  of  the  trust 
are  satisfied. 

id)  The  rule  is  understood  to  be  settled,  that  if  a  devise  be  made  to  the  A«>, 
right  h/'ir,  heir  at  taw,  or  lawful  heir  of  the  testator,  and  there  be  a  person, 
when  the  disposition  of  the  will  takes  efi'ect.  who  answers  that  (lescri])tion, 
no  other  person  can  take,  unless,  by  a  plain  declaration  in  other  j>arts  of  the 
will,  the  testator  intends  that  some  other  person  shall  take,  and  has  sufli- 
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to  another  generally,  as  a  devise  of  lot  No.  1,  to  B.,  without  using 
words  of  limitation,  or  any  expression  which  denotes  any  thing 
more  than   a  description  of  the  land  devised,  and  if  there  be 

cieutly  identified  him;  and  when  that  intention  is  proved,  it  controls  the 
legal  operation  of  the  words  of  limitation  used  in  the  will.  Sir  Thomas 
Plumer,  in  Marquis  Cholmondelly  v.  Lord  Clinton,  in  2  Jacob  <&  Walker, 
65 — 189.  The  opinion  is  a  distinguished  specimen  of  judicial  argument  and 
illustration.  See,, also,  the  elaborate  opinion  of  Mr.  Justice  Baldwin,  to  the 
same  point,  in  the  circuit  court  of  the  United  States  lor  the  Pennsylvania 
district,  in  the  case  of  Packer  v.  Nixon,  decided  December,  1833. 

In  a  will  of  a  personal  estate  to  A.  for  life,  remainder  to  the  heirs  at  law, 
better  opinion  is,  that  though  the  word  heirs  at  law  has  a  definite  sense  as  to 
real  estate,  yet,  when  applied  to  personal  property,  it  means  the  legal  repre- 
sentatives or  next  of  kin.  Hollo  way  v.  Hollo  way,  5  Vesey,  399.  Vaux  v. 
Henderson,  cited  in  the  note  in  1  Jacob  &  Walker,  388.  Ricks  v.  Williams, 
Equity  Cases  in  N.  C.  by  Barnw.  <&  Dev.  vol.  i.  1.  M'Cabe  v.  Spruil,  ibid.  189. 
But  if  real  and  p.^rsonal  estate  be  devised  after  a  life  estate,  to  the  heirs  at 
law,  both  the  next  of  kin  and  the  heir  at  law  cannot  take,  if  it  appears  both 
descriptions  of  property  were.to  go  together,  and  then  the  heir  will  take  the 
whole.  If,  however,  the  construction  will  admit  of  singula  singulis,  the  next 
of  kin  would  probably  be  admitted  to  take  the  personal  and  the  heir  the 
real  estate.     Gvvynne  v.  Muddock,  14  Vesey,  488. 

If  a  will  contains  a  limitation  over  of  persDnal  property  to.  the  testator's 
next  of  kin,  in  the  event  of  the  failure  of  a  previous  gift  of  the  same,  it  has 
been  a  vexatious  question  in  the  English  books  whether  the  limitation  is  to 
be  confined  to  the  nearest  in  blood,  or  to  the  next  of  kin  within  the  statute  of 
distributions;  for,  upon  the  first  construction,  a  surviving  brother  would 
take  in  exclusion  of  the  children  of  a  deceased  brother  or  sister  Upon  the 
other  construction,  the  nephews  and  nieces  would  come  in  by  right  of  repre- 
sentation, per  stirpes,  and  take  one  moiety  of  the  propertv.  The  cases  of  Carr 
V.  Bedford,  2  Ch.  Rep.  146.  Phillips  v.  Garth,  3  Bro.  C.  C.  64.  Lord  Kenyon, 
in  Stamp  v.  Cooke,  1  Cox^s  Cases,  234.  Sir  John  Leach,  in  Hinckley  v.  Mac 
Larens,  1  Mylne  &  Kecne,  27,  are  in  favour  of  the  last  construction.  The 
cases  of  Roach  v.  Hammen,  Pree.  in  Ch.  401,  of  Thomas  v.  Hole,  Forr.  251, 
and  of  Rayner  r.  Mowbray,  3  Bro.C.  G.  234,  where  the  word  relations  received 
the  same  construction,  may  also  be  referred  to  as  authorities  in  favour  of 
the  same  rule.  In  Wright  v.  Atkyns,  (1  Turner  &  Russet,  143,)  the  word 
relations  was  declared  to  mean  persons  entitled  according  to  the  statute  of 
distributions.  On  the  other  hand,  in  Elmsley  v.  Young.  2  3fylne  &  Keene, 
82,  780,  Sir  John  Leach  adhered  \o  his  former  opinion,  but,  on  appeal,  the 
Lords'  Commissioners,  Shad  well  &  Bosanquet,  overthrew  this  established 
construction,  and  held  that  the  limitation  over  to  the  yicxt  of  kin,  was  con- 
fined to  the  nearest  of  blood;  and  Lord  Thurlow,  Lord  Ekk^n,  Sir  William 
Grant,  and  Sir  Thomas  Plumer,  were  all  understood  to  have  spoken  in  dis- 
approbation of  the  original  construction.  Brandon  v.  Brandon,  3  Swanston, 
312.  It  appears  that  the  last  construction  is  the  best  sustained,  and  that  the 
words  next  of  kin  have  acquired  a  technical  meaning  and  ought  to  be  taken 
as  meaning  the  next  of  kin  according  to  the  statute  of  distributions,  unless 
it  appears  by  the  explanatory  context  that  the  testator  intended  by  the  words 
his  nearest  of  l)]<)od,  and  to  exclude  the  representatives  of  a  deceased 
brother  and  sister  and  to  give  all  £o  the  surviving  brother  or  sister,  and 
which  I  think  would  l)e  a  very  unreasonable  and  forced  ccmst ruction,  when 
the  words  next  of  kin  are  used  simpliciter,  without  any  explanation.  See 
the  Law  Magazine,  for  August,  1835,  art.  5,  where  this  qtiestion  is  fully  anil 
skilfully  examined.  In  M'Cuilough  v.  Lee,  7  Ohio  Rep.  15.  it  was  jidjudged, 
that  as  between  the  mother  and  the  aunt,  the  words  in  the  statute  of  tlescent, 
"shall  pass  to  the  next  of  kin  to  and  of  the  blood  of  the  intestate,^'  would  give 
the  estate  to  the  mother. 
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nothing  in  the  will  by  which  a  fee  by  implication  may  be  inferred, 
the  devisee  takes  only  an  estate  for  life.  There  is  almost  an  end- 
less series  of  English  authorities  to  this  point,  and  the  rule  has 
been  recognized  in  this  country  as  a  settled  and  binding  obliga- 
tion (a).  This  rule  has  been  broken  in  upon,  in  South  Caro- 
lina (6),  and  probably  in  other  states,  in  favour  of  the  intention. 
It  was  set  aside  in  Massachusetts,  in  the  case  of  a  devise  of  wild 
or  uncultivated  land  (c).  The  New  York  Revised  Statutes  (d) 
have  swept  away  all  the  established  rules  of  construction  of 
wills,  in  respect  to  the  quantity  of  interest  conveyed. 
*  It  is  declared,  that  every  grant  or  devise  of  real  estate,  [  *  538  ] 
or  any  interest  therein,  shall  pass  all  the  estate  or  in- 
terest of  the  grantor  or  testator,  unless  the  intent  to  pass  a  less 
estate  or  interest  shall  appear  by  express  terms,  or  be  necessarily 
implied  (e).  These  provisions  relieve  the  courts  in  New  York 
from  the  study  of  a  vast  collection  of  cases,  and  from  yielding 
obedience  any  longer  to  the  authority  of  many  ancient  and  settled 
rules,  which  were  difficult  to  shake,  and  dangerous  to  remove. 
Their  tendency  is  to  give  increased  certainty  to  the  operation  of 
a  devise  (g).     But  the  language  of  the  provision  making  every 

(a)  Denn  V.  Gaskin,  Cowp.  Rep.  G57.  Frograorton  v.  Wright,  3  Wn>i.  414. 
Ex.  dcm.  Harris?'.  Jiarris,  8  Johnson,  141.  Doe  r.  Allen,  8  Term  R<p.  497. 
Doe  V.  Child,  4  Bos.  tS:  Full.  335.  Jackson  v.  Wells,  9  Johns.  Rep.  222.  Jack- 
son V.  Embler,  14  ihid.  198.  Ferris  v.  Smith,  17  ibid.  221.  Hawley  v.  North- 
ampton, 8  Mass.  Rep.  38.  Morrison  v.  Semple,  G  Binne\fs  Rep.  94.  Steele 
V.  Thompson,  14  Serg.  &  Rawle,  84.  Wright  v.  Denn.  10  Wheat.  Rep.  204. 
Beall  V.  Holmes,  6  Harr.  <&  Johns.  209,  210.     11  East's  Hep.  220. 

(&)  Whaleyr.  Jenkins,  3  Bess.  Eq.  Rep.  80.  Jenkins  v.  Clement,  State  Eq. 
Rep.  S.  C.  72.  Dunlap  v.  Crawford,  2  M'Cord's  Rep.  171.  By  statute  in 
Soutli  Carolina,  in  1824,  words  of  inheritance  are  declared  not  to  be  neces- 
sary to  pass  a  fee  by  devise. 

(c)  Sargent  v.  Towne,  10   Mass.  Rep.  303. 

{d)  Vol.  i.  748,  sec.  1.  Ibid.  vol.  ii.  57,  sec.  5.  But  the  provisions  in  the 
New  York  Revised  Statutes,  do  not  impair  the  validity  of  the  execution  of 
any  will,  or  affect  the  construction  of  any  will  which  shall  have  taken  efllect 
prior  to  the  1st  of  January,  1830.  They  only  apply  in  relation  to  wills  then 
existing,  so  far  as  concerns  the  proceedings  before  the  surrogate,  and  implied 
revocations.  Ibid.  vol.  i.  750,  sec.  11.  Vol.  ii.  68,  sec.  68,  69,  70,  and  778, 
sec.  8. 

{e)  Thestatntelawof  Ohio  of  1834,  of  New  Jersey,  1784,  of  Virginia,  1787, 
and  of  Kentucky  and  Alabama,  are  to  the  same  effect.  Lomax''s  Digest,  vol. 
iii.   177,  178.     Elmer's  Digest,  595.     See,  also,  supra,  p.  512. 

(g)  The  suggestion  of  the  want  of  such  a  legislative  provision,  directing  a 
fee  to  pass,  in  every  case  of  a  devise  of  land,  unless  clearly  restrained,  w:us 
made  in  Beall  v.  Holmes,  6  Harr.  <&  Johns.  228,  by  Ch.  .1.  Buchanan,  who 
gave  an  elaborate  opinion  in  support  of  the  existing  English  rule  of  con- 
struction, as  being  still  in  Maryland  the  established  law  of  the  land.  Since 
that  decision,  the  law  in  Maryland  has  been  altered;  and,  by  statute,  in  1825, 
all  devises  of  land  without  words  of  perpetuity,  pass  the  whole  esUvte,  unless 
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devise  of  real  estate,  or  any  interest  therein,  in  all  events,  and  in 
every  case,,  pass  the  whole  estate  or  interest  of  the  testator,  unless 
an  intent  to  pass  a  less  estate  appears  by  express  terms  or  by 
necessary  implication,  would  seem  to  be  rather  too  imperative, 
and  not  to  leave  quite  room  enough  for  the  reasonable  construc- 
tion of  the  intention  of  the  testator  not  to  pass  a  fee.  It  will 
still  be  a  question  in  every  case,  what  words  amount  to  a  devise 
of  the  estate;  for  the  courts  are  frequently  obliged  to  say,  voluit 
sed  non  dixit.     Lands  held  by   the  testator,  as'  mortgagee  or 

trustee,  will   pass  by  the  usual  general  words  in  a  will, 
[  *  539  ]   unless  it  can  be  collected  from  the  language  of  the  *  will, 

or  the  purposes  and  objects  of  the  testator,  that  the  in- 
tention was  otherwise  (a). 

In  most  of  the  other  states,  the  rules  of  the  English  law  con- 
tinue to  govern;  and,  even  in  New  York,  a  series  of  judicial  pre- 
cedents will  gradually  be  formed  upon  the  construction  of  the 
statutes,  and  they  will  become  guides  for  the  government  of  ana- 
logons  cases.  It  is  most  desirable  that  there  should  be  some 
fixed  and  stable  rules  even  for  the  interpretation  of  wills;  and, 
whether  those  rules  be  founded  upon  statute,  or  upon  a  series  of 
judicial  decisions,  the  beneficial  result  is  the  same,  provided  there 
be  equal  certainty  and  stability  in  the  rule.  There  has  been  a 
strong  disposition  frequently  discovered  in  this  country,  to  be  re- 
lieved from  all  English  adjudications  on  the  subject  of  wills,  and 
to  hold  the  intention  of  the  testator  paramount  to  technical  rules. 
The  question  still  occurs,  whether  the  settled  rules  of  construc- 
tion are  not  the  best  means  employed  to  discover  the  intention. 
It  is  certain  that  the  law  will  not  suffer  the  intention  to  be  de- 
feated, merely  because  the  testator  has  not  clothed  his  ideas  in 
technical  language.  But  no  enlightened  judge  will  disregard  a 
series  of  adjudged  cases  bearing  on  the  point,  even  as  to  the 
construction  of  wills.  Established  rules,  and  an  habitual  rever- 
ence for  judicial  decisions,  tend  to  avoid  the  mischiefs  of  uncer- 

ii  appear  by  a  devise  over,  by  words  of  limitation,  or  otherwise,  that  the 
testator  intended  to  devise  a  less  estate.  1  Harr.  &  GUV  a  Rep.  l:J8,  note.  So, 
in  South  Carolina,  by  statute,  in  1824,  every  gift  of  land  by  devise  is  to  be 
construed  a  gil't  in  fee  simple. 

(a)  Jackson  r.  Helancv,  \'A  Johvs.  Rrp.Ti'M.  liraybroko  r.  Iiiskip.  >^'  IV.syy. 
407.  Wall?;.  Bright,  1  Jacob  d-  Walkor'x  Rrp.  494.  (Jallicrs  r.  ^\us^.\)  ]i,ini'\r. 
&  CrcHS.  2f)7.  Lands  vested  in  the  devi.sor  as  n)or1gageo  will  i)ass  in  a  will 
by  the  words  debts  and  securitirs  for  momy.  Mather  c.  Thomas,  10  Uing- 
hamy  44. 
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tainty  iu  the  disposition  of  property,  and  the  much  greater  mis- 
chief of  leaving  to  the  courts  the  exercise  of  a  fluctuating  and  ar- 
bitrary discretion.  The  soundest  sages  of  the  law,  and  the  solid 
dictates  of  wisdom,  have  recommended  and  enforced  the  authority 
of  settled  rules,  in  all  the  dispositions  of  property,  in  order  to 
avoid  the  ebb  and  flow  of  the  reason  and  fancy,  the  passions  and 
prejudices  of  tribunals.  When  a  particular  expression  in  a  will 
has  received  a  definite  meaning  by  express  adjudications, 
that  meaning  ought  to  be  adhered  *  to,  for  the  sake  of  [  *  540  ] 
uniformity,  and  of  security  in  the  disposition  of  landed 
property  (a): 

The  general  doctrine  with  respect  to  the  expressions  used  by 
the  devisor,  is,  that  if  they  denote  only  a  description  of  the  estate, 
as  a  devise  of  the  house  A.,  or  the  farm  B.,  and  no  words  of  limi- 
tation be  employed,  then  only  an  estate  for  life  passes;  but  if  the 
words  denote  the  quantity  of  interest  which  the  testator  possesses, 
as  all  his  estate  in  his  house  A.,  then  a  fee  passes  (6).  Another 
general  rule  is,  that  if  the  testator  creates  a  charge  upon  the 
devisee  personally,  in  respect  of  the  estate  devised,  as  if  he  de- 
vises lands  to  B.,  on  condition  of  his  paying  such  a  legacy,  the 
devisee  takes  the  estate  on  that  condition;  and  he  will  take  a  fee 
by  implication,  though  there  be  no  words  of  limitation,  on  the 
principle  that  he  might  otherwise  be  a  loser.  But  where  the 
charge  is  upon  the  estate,  and  there  are  no  words  of  limitation,  as 
a  devise  to  A.  of  his  lands,  after  the  debts  and  legacies  are  paid, 
the  devisee  takes  only  an  estate  for  life  (c).  Colyer's  case  (d), 
settled  this  principle;  and  it  applies  to  every  case  in  which  the 
land  is  charged  with  a  trust  which  cannot  be  performed,  or  in 
which  the  will  directs  an  act  to  be  done  which  cannot  be  accom- 
plished unless  a  greater  estate  than  one  for  life  be  taken,  and  it 
becomes  necessary  that  the  devise  be  enlarged  to  a  fee  (e).     The 

(a)  Judge  Paterson,  in  Lambert  v.  Paine,  3  Cranch^s  Rep.  134.  Lord  Ken- 
yon,  in  Doe  v.  Wright,  8  Term  Rep.  66.  Nott,  J.,  in  Carr?\  Porter,  1  M' Cordis 
Ch.  Rep.  71,  72.     Parsons,  Ch.  J.,  in  Ide  v.  Ide,  5  Mass.  Rep.  501. 

{h)  Hogan  v.  Jackson,  Coinp.  Rep.  299. 

{c)  Jackson  v.  Bull,  10  fohns.  Rep.  148.  Jackson  v.  Martin,  18  ihitL  35. 
Spraker  v.  Van  Alstyne,  18  Wendell,  200.  Harris  v.  Fly.  7  Paige,  421.  :M'Lel- 
lan  v.  Turner,  15  Maine  Rep.  436.  Gibson  v.  Horton,  5  Ifarr.  &  Johns.  177. 
Beall  r.  Holmes.  (5  ihid.  208.  Lithgow  v.  Kavenas;li.  9  Mafts.  Rep.  161.  Story, 
J.,  10  Wheai.  Rep.  231.  3  iVa.son's  Rep.  209—212.  Dcnn  r.  Mellor.  5  7Vrm, 
Rep.  558.  Goodtitle v.  Maddern,  4  EasVs Rep.  496.  ( V»/nv'.s  Digest,  tit.  Devise,  c. 
11,  sec.  49—70.  Preston  on  Estates,  vol.  ii.  207,  217—220.  22H,  2.35,  24:i— 
250. 

id)  6  Co.  16.  (e)  Doe  v.  Woodhouse,  4  Term,  93. 
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distinction  created  by  this  rule  has  likewise  ceased,  under  the 
operation  of  the  New  York  statute  which  has  been  men- 
[  *  541]  tioned.  Introductory  *  words  to  a  will  cannot  vary  the 
construction,  so  as  to  enlarge  the  estate  to  a  fee,  unless 
there  be  words  in  the  devise  itself  sufficient  to  carry  the  interest. 
Such  introductory  words  are  like  a  preamble  to  a  statute,  to  be 
used  only  as  a  key  to  disclose  the  testator's  meaning  (a).  A  fee 
will  pass  by  will,  by  implication  of  law,  as  if  there  be  a  devise 
over  of  land  after  the  death  of  the  icife;  the  law,  in  that  case, 
presumes  the  intention  to  be,  that  the  widow  shall  be  tenant  for 
life.  So,  a  devise  over  to  B.,  on  the  dying  of  A.,  before  twenty- 
one,  shows  an  intention,  that  if  A.  attains  the  age  of  twenty-one, 
he  should  have  a  fee,  and  he  takes  it  by  implication  (b). 

There  is  a  distinction  taken  in  the  English  books  between  a 
lapsed  legacy  of  personal  estate,  and  a  lapsed  devise  of  real  es- 
tate; and,  while  the  former  falls  into  the  residuary  estate,  and 
passes  by  the  residuary  clause,  if  any  there  be,  and,  if  not,  passes 
to  the  next  of  kin,  the  latter  does  not  pass  to  the  residuary  de- 
visee, but  the  devise  becoming  void,  the  estate  descends  to  the 
heir  at  law  (c).  The  reason  given  is,  that  a  bequest  of  personal 
property  refers  to  the  state  of  the  property  at  the  testator's  death, 
whereas  a  devise  operates  only  upon  land  whereof  the  testator 
was  seised  when  he  made  his  will;  and  it  is  not  presumed  that  he 
intended  to  devise,  by  the  residuary  clause,  a  contingency  which 

(a)  Preston  on  Estates,  vol.  ii.  laS,  192,  206.  Beall  v.  Holmes,  6  Harr.  <& 
Joh?is.  205,  where  this  point  is  thoroughly  examined.  See,  also,  Finlay  v. 
King,  3  Peters'  U.  S.  Rep.  346. 

(6)  Bro.  tit.  Devise,  pi.  52  Willis  v.  Lucas,  1  P.  Wms.  472.  Frogmorton 
r.  Holyday,  3  Burr.  Rep.  1618.  Doe  v.  Cundall,  9  EasVs  Rep.  400.  1  Sim.  & 
Siu.  547,  550.  Preston  on  Estates,  vol.  ii.  252.  Cassell  v.  Cooke,  8  Serfj.  & 
Rawle,  290.  The  heir  at  law  may  be  disinherited  by  implication,  according 
to  the  doctrine  of  Lord  Eldon,  in  Kerrs  v.  Wauchope,  1  Bligh,  25,  26.  If  the 
testator  gives  his  estate  to  A.,  and  the  estate  of  A.  to  B. ;  in  that  case  A.  can- 
not be  permitted  to  take  the  estate  under  the  will,  unless  he  performs  the 
implied  condition  annexed  to  his  devise,  of  giving  his  estate  to  B.  He  is 
put  to  his  election.  If  he  refuses  to  comply  with  the  -will,  equity  raises 
another  implied  condition  out  of  the  will,  and  gives  to  B.,  out  of  the  estate 
devised  to  A.,  by  way  of  compensation,  the  value  of  the  estate  intended  for 
B.  But  an  implication  may  be  rebutted  by  a  contrary  implication  equally 
strong;  for  devises  by  implication  are  sustained  only  upon  the  principle  of 
carrying  the  testator's  intention  into  effect.  Kathbone  v.  Dyckman,  3  Pai(/e,  I. 

(c)  Brown  w.  Higgs,  15  Vesey,  701).  Roberts  r.  Cooke,  IG  ibid.  451.  Leako 
V.  Kobinson,  2  Merivale,  393.  Hutnberstone  r.  Stanton,  1  Ves.  ct  Bcame,  388. 
Woolmer's  estate,  3  Wharton,  477,  Denman,  Ch.  J.,  in  Doe  v.  Edliri,  4 
Adolph.  &  Ellis,  582,  But  by  statute  in  Georgia  legacies  do  not  lapse,  if  uuy 
issue  of  the  legatee  bo  living  when  testator  dies.     Prince's  Dig.  256. 
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he  could  not  have  foreseen,  or  to  embrace  in  it  lands  con- 
tained in  the  *  lapsed  devise  (a).  There  is  a  further  dirt-  [  *  542  ] 
tinction  between  a  lapsed  and  a  void  devise.  In  tho 
former  case,  the  devisee  dies  in  the  intermediate  time  between  the 
making  of  the  will  and  the  death  of  the  testator;  but,  in  the  latter 
case,  the  devise  is  void  from  the  beginning,  as  if  the  devisee  be 
dead  when  the  will  was  made.  The  heir  takes  in  the  case  of  the 
lapsed  devise,  but  the  residuary  devisee  may  take  in  the  latter 
case,  if  the  terms  of  the  residuary  clause  be  sufficiently  clear  and 
comprehensive  (b).  This  distinction  appears  to  be  founded  on  a 
presumption  (though  it  would  seem  to  be  rather  overstrained) 
of  a  difFerence  in  the  views  and  intention  of  the  testator  between 
the  two  cases.  The  subject  has  been  recently  discussed  in  the 
courts  in  this  country.     In  Green  v.  Dennis  (c),  the  devise  was 

(a)  Doe  V.  Underdown,  Willes^  Bep.  293.  Lord  Hardwicke,  in  Durour  v. 
Motteux,  1  Ves.  322.  Jones  v.  Mitchell,  1  Sim.  &  Stu.  290. ,  The  court  of  ap- 
peals, in  Kentucky,  in  Gore  ?'.  Stevens,  1  Dana^s  Ken.  Rep.  207,  adhered  to 
the  English  distinction  as  stated  in  the  text.  See,  also,  to  S.  P.  8  Vesey,  25. 
15  ibid.  414,  415.  Cruise  v.  Barley,  3  P.  Wm.  20.  1  Vesey,  140.  10  Veaey, 
jr.  500.  James  v.  James,  4  Paige^  115.  Warner  v.  Swearingen,  6  Dand'a 
Ken.  Rep.  195.  But  in  the  case  of  a  devise  to  A.  and  the  heirs  of  his  body, 
and  in  default  of  issue  to  B.  in  tail,  and  A.  dies  in  the  lifetime  of  the  testa- 
tor, though  the  devise  to  A.  had  lapsed,  yet  the  remainder  to  B.  vested  im- 
mediately on  the  testator's  death.     White  v.  Warner,  3  Doug.  Rep.  4. 

The  English  real  property  commissioners  in  their  report,  in  April,  1833, 
proposed  an  amendment  to  the  law  in  this  case,  so  that  where  a  devise  of 
real  property  should  fail  by  lapse,  the  property  should  pass  to  the  residuary 
legatee  instead  of  the  heir,  unless  a  contrary  intention  should  appear.  Also, 
that  the  rule  rendering  in  certain  cases  a  devise  to  the  heir  at  law  void, 
should  be  abolished,  and  that  he  should  in  such  cases  take  by  virtue  of  the 
devise. 

(ft)  Doe  V.  Sheffield,  13  EasVs  Rep.  526.  Doe  v.  Scott,  3  Maulc  &  Seho.  300. 
Lessee  of  Ferguson  v.  Hedges,  1  Harrington'' s  Del.  Rep.  524.  In  Van  Kleeck 
V.  The  Reformed  Dutch  Church,  G  Paige,  600,  Chancellor  Walworth  examined 
the  subject  at  large,  and  with  a  review  of  all  the  English  cases;  and  he  con- 
cludes that  the  case  of  Doe  v.  Sheffield  was  contrary  to  the  strong  current  of 
decisions  in  favour  of  the  claims  of  the  heir  at  law  in  such  cases,  which  had 
exi.sted.  for  nearly  a  century,  and  that  its  effect  was  entirely  destroyed  by  a 
decision  of  the  House  of  Lords  the  other  way  three  or  four  yeare  afterwards. 
It  was  a  solitary  opinion  without  reference  to  a  single  adjudged  case  pre- 
viously existing  to  support  it.  He  concluded  that  a  residuary  devise  of  all 
the  testator's  real  estate  not  before  disposed  of  by  his  will,  did  not  embrace 
real  estate  which  was  in  terms  absolutely  devised  to  others,  altliough  such 
real  estate  was  not  legally  and  effectually  devised,  either  from  the  incapacity 
of  the  devisee  to  take  real  estate  by  devise,  or  by  reason  of  his  death  in  the 
lifetime  of  the  testator.  The  weight  of  English  and  American  authority 
would  appear  to  be  in  favour  of  this  conclusion,  and  that  the  heir  at  lavr 
takes  in  such  a  case,  and  not  the  residuary  devisee.  This  decree  was  af- 
firmed on  appeal  to  the  court  of  errors,  in  December,  1838.  See  20  WendelVa 
Rep.  457. 

(c)  6  Conn.  Rep.  292.  Lingan  v.  Carrol,  3  Har.  &  3T' Henry,  333,  S.  P.  In 
Connecticut,  if  the  devisee  or  legatee,  being  a  child  or  grandchild  of  the  tes- 
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held  void,  because  the  devisee  was  incompetent  to  take;  and  yet, 
though  the  devise  was  void  from  the  beginning,  the  heir  was  pre- 
ferred to  the  residuary  devisee,  on  the  ground  that  the  testator 
never  intended  that  the  specific  devise,  which  was  void,  should 
fall  into  the  residuum.  The  residuary  devise  was  of  "the  rest 
and  residue  of  the  estate  not  therein  disposed  of."  But  where 
the  devise  was  upon  a  condition  subsequent,  and  a  contingent  in- 
terest depending  upon  the  failure  of  that  condition,  the  residuary 
devisee  was  held,  in  Hayden  v.  Stoughton  (a),  to  be  entitled  to 
the  estate  in  preference  to  the  heir;  because  the  contingent  in- 
terest had  not  been  specifically  devised,  and  it  was  carried  along 
by  the  residuary  devise.  The  alteration  of  the  law,  in  New  York, 
Virginia,  and  those  other  states,  making  the  devise  operate  upon 
ail  the  real  estate  owned  by  the  testator  at  his  death,  may  pro 
duce  the  effect  of  destroying  the  application  of  some  of  these  dis- 
tinctions, and  give  greater  consistency  and  harmony  to  the  testa- 
mentary disposition  of  real  and  personal  estates  (6). 

tator,  dies  before  him,  and  no  provision  be  made  for  such  contingency,  the 
issue  of  such  devisee  or  legatee  take  as  if  he  had  survived  the  testator.  But 
if  there  be  no  such  issue,  the  estate  so  disposed  of  by  that  devise  or  legacy  is 
to  be  treated  as  intestate  estate.  Statutes  of  Connecticut,  1839,  p.  2:27.  See, 
also,  Statute  of  New  Jersey,  1824,  Elmer^s  Dig.  601,  and  Eemsed  Code  of  3Iissis- 
sippi,  1824,  p.  32,  to  the  same  effect.  So,  also,  by  the  statute  of  19th  March, 
1810,  in  Pennsylvania,  if  a  child  or  other  lineal  descendant  of  testator  dies 
before  him,  leaving  issue,  the  devise  or  legacy  does  not  lapse,  but  remains 
good  in  favour  of  the  issue.  The  general  rule  of  the  English  law  is,  that  a 
bequest  of  personal  property  fails,  if  the  donee  dies  in  the  lifetime  of  the  tes- 
tator.    The  rule  is  otherwise  in  Scotland. 

(a)  r>  Pich.  Rep.  528. 

(6)  By  the  English  statute  of  wills,  of  1  Victoria,  c.  26,  unless  a  contrary 
intention  appears,  a  residuary  devise  includes  estates  comprised  in  lapsed 
and  void  devises.  So,  a  general  devise  or  bequest  inchides  estates  or  per- 
sonal property  over  which  the  testator  had  a  general  power  of  appointment. 

The  Jmw  of  Legacies  ha.s  grown  into  a  copious  system,  and  has  been  well 
digested  by  Mr.  Roper;  but  with  much  more  force,  precision,  and  accuracy, 
by  Mr,  Preston,  It  is  too  full  of  detail,  and  too  practical,  to  admit  of  much 
greater  compression  than  Mr.  Preston  has  given  it;  and  I  have  been  obliged, 
in  the  present  extended  state  of  this  work,  to  desist  from  the  attenii)t. 
Some  provisions,  as  to  the  payment  of  legacies,  are  inserted  in  the  New  York 
Revised  Statutes,  vol.  ii,  90,  sec.  A'i — 51.  They  are  not  to  be  paid  until  after 
a  year  from  the  granting  of  letters  testamentary,  or  of  adnnnistration;  and 
payment  may  be  enforced  by  the  surrogate.  If  the  legatee  be  a  minor,  leg- 
acies, under  the  value  of  $50,  may  be  paid  to  the  father;  and  of  the  value  of 
$50,  or  more,  to  the  general  guardian  of  the  minor,  on  ai)proved  security. 
The  former  rule  was,  that  the  father,  quasi  father,  was  not  ontifhd  to  re- 
ceive the  legacies  due  to  his  minor  children.  Genet  r.  Tallmadge.  1  .Tohus. 
Ch.  Rep.  3.  Miles  v.  Boyden,  W  Pick.  Rep.  213.  So,  after  the  e.\  pi  ration  <»f 
a  year  from  the  granting  of  letters  testamentary,  or  of  administration,  the 
executor  or  administrator  may  be  suc<l  for  a  legacy,  or  distributive  share,  if 
there  be  sulKcient  assets,  and   a  demand  previously  matle.  and  a  bv>nd,  with 
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The  title  by  devise  closes  the  view  of  the  law  of  real  property, 
and  with  it  the  present  work,  which  has  insensibly  ex- 
tended far  beyond  my  original  intention.  The  *  system  [  *  543  ] 
of  our  municipal  law  is  so  vast  in  its  outlines,  and  so 
infinite  in  its  details,  that  I  have  passed  by  many  interesting 
subjects,  to  which  I  have  not  been  able  to  extend  my  inquiries. 
The  course  of  lectures  in  Columbia  College  included  an  examina- 
tion of  the  remedies  provided  for  the  recovery  of  property,  and 
redress  of  injuries;  and  I  ha4  prepared  and  delivered  lectures  on 
the  history  of  a  suit  at  law,  according  to  the  English  model,  in- 
cluding the  doctrine  of  special  pleading.  But  that  subject  has 
been  laid  aside;  for,  to  extend  such  a  discussion  beyond  the  courts 
of  New  York  was  not  in  my  power;  and  the  object  of  the  work  is 
professedly  national,  and  not  local.  I  have  not  the  means  at  my 
command  to  give  any  thing  approaching  to  a  full  and 
correct  view  of  the  practice  of  the  courts  in  *  the  several  [  *  544  ] 
states;  nor  would  the  value  of  such  a  work  be  worth  the 
effort.  The  remedies,  in  every  case,  have  been  alluded  to,  and 
the  principles  on  which  they  were  founded  stated,  when  we  were 
upon  the  subject  of  rights;  but  the  practice  in  the  state  courts  is 
exceedingly  diversified,  and  is  undergoing  constant  changes. 
That  of  New  York,  in  particular,  was  essentially  altered  by  the  re- 
vision of  the  statute  law  in  1830;  and  the  science  of  special  plead- 
ing (curious,  logical,  and  masterly  as  it  is)  has  fallen  into  very 
considerable  disuse  and  neglect  in  almost  every  part  of  the 
country,  without  the  prospect,  or  perhaps  the  hopes  of  revival  (a). 

approved  surety  given,  to  refund  in  case  of  need.  New  YorJc  Bcvised  Statutes, 
vol.  ii.  114,  sec.  9 — 17.  In  Pennsylvania,  by  the  act  of  1810,  no  devise  or 
legacy  to  lineal  descendants  lapses  by  reason  of  the  death  of  the  devisee  or 
legatee  in  tlie  lifetime  of  the  testator,  if  such  devisee  or  legatee  leave  issue 
surviving  the  testator. 

(a)  Lord  Tenterden,  in  3  Barnw.  &  Adotph,  16,  observed,  that  special 
pleading  was  founded  upon  and  adapted  to  the  trial  by  jury;  for  the  object 
of  the  science  was  to  reduce  the  case  before  trial  to  a  simple  question  of  fact, 
whereby  the  duties  of  the  jury  might  be  more  easily  and  conveniently  dis- 
charged. And  to  those  students  who  would  wish  to  study  the  subject 
thoroughly,  I  would  recommend  Stephen\'i  Treatise  on  the  Principles  of  Pleading, 
as  being  the  best  book  that  ever  was  written  in  explanation  of  the  science. 
The  legislature  of  Maine,  in  1831,  enacted,  that  in  all  civil  actions  the  gen- 
eral issue  shall  be  pleaded,  and  the  defendant  is  not  entitled  to  plead  any 
other  plea  to  the  merits  than  the  general  issue,  and  he  may  give  the  special 
matter  in  evidence  under  that  plea.  So,  also,  the  legislature  of  Massacliu- 
setts,  by  statute  of  lOth  April,  1836,  enacted,  that  "in  every  civil  action 
thereafter  to  be  tried  in  tlie  supreuK*  judicial  court,  or  court  of  common 
pleas,  all  matters  of  law  or  of  fact,  in  defence  of  such  action,  might  be  given 
in  evidence  under  the  general  issue,  and  no  othci  pfea  in  bar  ofstnh  action  should 
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The  general  principles  of  equity  have  also  been  stated  in  the 
course  of  the  work,  so  far  as  they  were  applicable  to  the  various 
subjects  which  came  successively  under  review;  but,  for  the  rea- 
sons already  mentioned,  in  reference  to  suits  at  law,  I  have  not 
undertaken  to  meddle  with  the  remedial  branch  of  equity  juris- 
prudence. The  law  of  crimes  and  punishments  is,  no  doubt,  a 
very  important  part  of  our  legal  system;  but  this  is  a  code  that 
rests,  in  each  state,  upon  an  exact  knowledge  of  local  law;  and, 
since  the  institution  of  the  penitentiary  system,  and  the  almost 
total  abolition  of  corporal  punishment,  it  has  become  quite  simple 
in  its  principles,  and  concise  and  uniform  in  its  details.  Our 
criminal  codes  bear  "no  kind  of  comparison  with  the  complex  and 
appalling  catalogue  of  crimes  and  punishments,  which,  in  Eng- 
land, constitutes  the  basis  of  the  system  of  the  pleas  of  the 
crown. 

I  trust  I  have  already  sufficiently  discharged  my  engagements 
with  the  public;  and  I  now  respectfully  submit  these  volumes  to 
the  condour  of  the  profession,  though  not  without  being  conscious 
of  the  imperfection  of  the  plan,  and  still  more  so  of  its  imperfect 
execution. 

he  pleaded. ^^  This  enactment  is  a  thorough  innovation  upon  the  settled  and 
orderly  course  of  common  law  proceedings  in  the  administration  of  justice. 
The  danger  is,  that  like  other  sudden  and  extreme  reforms  in  the  established 
law,  it  may  prove  to  be  injudicious  and  inconvenient,  and  operate  as  an  op- 
pressive check  to  the  investigation  of  truth  and  the  application  of  law.  The 
English  government  on  the  other  hand,  have,  as  late  as  the  fourth  year  of 
of  the  reign  of  William  IV.  in  their  wisdom  and  experience,  very  much  re- 
stricted the  use  of  the  general  issue  in  pleading,  and  increased  in  a  tenfold 
degree  the  necessity  of  special  pleading,  as  more  conducive  to  truth,  to  cer- 
tainty, and  to  justice.     See  the  American  Jurist,  No.  32,  art  6. 


THB  END. 
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LAWS  OF  DESCENT. 

The  laws  of  descent,  as  prescribed  by  the  statutes  of  the  several  United 
States  at  the  present  time,  are  as  follows  : — 

In  Alabama,  the  real  estate  of  an  intestate  descends  : — 

I.  To  the  children  and  their  descendants  per  stirpes  equally. 

II.  To  the  brothers  and  sisters,  or  their  descendants. 

III.  If  noue  of  these,  to  the  father,  if  living;  if  not,  to  the  mother. 

IV.  If  there  be  neither  of  these,  then  to  the  next  of  kin  in  equal  degree. 

V.  If  there  be  none  of  the  above-mentioned  kindred,  then  to  the  hu.sband 
or  wife;  and  in  default  of  these,  it  escheats  to  the  state. 

VI.  There  is  no  representation  among  collaterals  except  with  the  descend- 
ants of  brothers  and  sisters  of  the  intestate. 

VII.  There  is  no  distinction  between  the  whole  and  half  blood,  except 
that,  in  case  the  inheritance  was  ancestral,  those  not  of  the  blood  of  the  an- 
cestor are  excluded  as  against  those  of  the  same  degree.  The  rules  of  the 
civil  law  are  observed  in  computing  the  degrees.  Ala.  Code,  1867,  sees.  1888 
—1892;  Code  of  Ala.,  sees.  2252,  et  seq. 

In  Arkansas : — 

I.  To  the  children  or  their  descendants  in  equal  parts. 

II.  To  the  lather,  then  to  the  mother. 

III.  To  the  brothers  and  sisters,  or  their  descendants. 

IV.  To  the  grandfather,  grandmother,  uncles  and  aunts,  and  their  de- 
scendants, in  equal  parts;  and  so  on,  passing  to  the  nearest  lineal  ancestor 
and  his  descendants. 

V.  If  there  be  no  such  kindred,  then  to  the  husband  or  wife;  and  in  de- 
fault of  these,  it  escheats  to  the  State. 

VI.  The  descendants  of  the  intestate,  in  all  cases  take  by  right  of  repre- 
sentation, where  they  are  in  different  degrees,  but  per  capita,  if  in  equal  de- 
grees. 

VII.  If  the  estate  come  from  the  father,  and  the  intestate  die  without  de- 
scendants, it  goes  to  the  father  and  his  heirs;  and  if  the  estate  be  maternal, 
then  to  the  mother  and  her  heirs.  But  if  the  estate  be  an  acquired  one,  it 
goes  to  the  father  for  life,  or  at  the  end  of  his  life  estate,  then  to  the  mother 
for  life. 

VIII.  In  default  of  father  and  mother,  or  at  the  end  of  their  life  estates, 
then  fii-st  to  the  brother  and  sisters  and  their  descendants  of  the  father; 
then  to  those  of  the  mother.  This  applies  only  where  there  is  no  nearer 
kindred,  lineal  or  collateral. 

IX.  The  half  blood  inherits  equally  with  the  whole  blood  in  the  same 
degree;  but  if  the  estate  be  ancestral,  it  goes  to  those  of  the  blood  of  the 
ancestor  from  whom  it  was  derived. 

X.  In  all  cases  not  provided  for  by  the  statute,  the  inheritance  descends  ac- 
cording to  the  course  of  the  common  law.  Dig.  Ark.  Stat.  1858,  c.  56; 
Gantt's  Dig.  c.  45. 

576 


546  APPENDIX. 

In  California  : — 

I.  If  there  be  a  surviving  husband  or  wife,  and  only  one  child,  oi  the  issue 
of  one  childy.  in  equal  shares  to  the  surviving  husband  or  wife,  and  child,  or 
issue  of  such  child.  If  there  be  more  than  one  child,  or  one  and  the  issue  of 
one  or  more,  then  one-third  to  the  surviving  husband  or  wife,  and  the  re- 
mainder to  the  children  or  issue  of  such  by  right  of  representation.  If  there 
be  no  child  living,  then  to  lineal  descendants  equally,  if  they  are  in  the  .same 
degree;  otherwise  by  right  of  representation. 

II.  If  there  be  no  issue,  then  in  equal  shares  to  the  surviving  husband  or 
wife,  and  to  the  intestate's  father.  If  there  be  no  father,  then  one-half  in 
equal  shares  to  the  brothers  and  sisters  of  the  intestate,  and  the  issue  of  such 
by  the  right  of  representation;  provided,  if  there  be  a  mother,  she  shall  take  an 
equal  share  with  the  brothers  and  sisters  If  there  be  no  surviving  issue,  hus- 
band or  wife,  the  estate  goes  to  the  father. 

III.  If  there  be  no  issue,  nor  husband,  nor  wife,  nor  father,  then  in  equal 
shares  to  the  brothers  and  sisters  of  the  intestate,  and  to  children  of  such  by 
right  of  representation;  provided  there  be  a  mother  also,  she  takes  equally 
with  the  brothers  and  sisters. 

IV.  If  there  be  none  of  these  except  the  mother,  she  takes  the  estate  to 
the  exclusion  of  the  issue  of  deceased  brothers  and  sisters. 

V.  If  there  be  a  surviving  husband  or  wife,  and  no  issue,  father,  mother, 
brother,  or  sister,  the  whole  goes  to  the  surviving  husband  or  wife. 

VI.  If  none  of  these,  to  the  next  of  kin  in  equal  degree;  those  claiming 
through  the  nearest  ancestor  to  be  preferred  to  those  claiming  through  one 
more  remote. 

VII.  If  there  be  several  children,  or  one  child  and  the  issue  of  one  or 
more,  and  any  such  surviving  child  die  under  age,  and  unmarried,  the  estate 
of  such  child  which  came  from  such  deceased  parent  passes  to  the  other  chil- 
dren of  the  same  parent  and  the  issue  of  such  by  right  of  representation. 

VIII.  If  all  the  other  children  be  dead,  in  such  case,  and  any  of  them  have 
left  issue,  then  the  estate  descends  to  such  issue  equally  if  in  the  same  de- 
gree, otherwise  by  right  of  representation. 

IX.  If  the  intestate  leave  no  husband  or  wife,  nor  kindred,  the  |estate 
escheats  to  the  state  for  the  use  of  the  common  schools. 

X.  The  degree  of  kindred  is  established  by  the  number  of  generations, 
and  each  generation  is  called  a  degree.  The  series  of  degrees  forms  the  line. 
The  series  of  degrees  between  persons  who  descend  from  one  another  is  called 
direct  or  lineal  consanguinity;  and  the  series  of  degrees  between  persons 
who  do  not  descend  from  one  another,  but  spring  from  a  common  ancestor,  is 
called  the  collateral  line,  or  collateral  consanguinity.  The  direct  line  is 
divided  into  a  direct  line  descending  and  ascending.  The  first  is  that  which 
connects  a  person  with  those  from  whom  he  descends.  In  the  direct  line, 
there  are  as  many  degrees  as  there  are  generations.  In  the  collateral  line, 
the  degrees  are  counted  by  generations  from  one  of  the  relations  up  to  the 
common  ancestor,  and  from  the  common  ancestor  to  the  other  relations.  In 
such  computation,  the  decedent  is  excluded,  the  relations  excluded,  and  the 
ancestor  counted  but  once.  And  kindred  of  the  half-blood  inherit  equally 
with  those  of  the  whole  blood  in  the  same  degree,  unless  the  estate  come 
from  an  ancestor,  in  which  case,  those  not  of  the  blood  of  such  ancestor  are 
excluded.  Wood,  Dig.  Cal.  Laws,  1858,  p.  423;  Stats.  1862,  c.  447;  Civil 
Code,  1885,  sees.  K586— 13.94. 

In  Colorado : — 
I.  If  there  be  a  surviving  husband  or  wife  and  children,  or  their  de.s- 
cendants,  then  one-half  to  su(;h  survivor,  and  the  other  half  to  children  or 
descendants.  If  there  be  a  surviving  husband  or  wife,  and  no  children  or 
descendants  of  children,  then  tlie  whole  estate  to  such  survivor.  If  there  Ue 
no  surviving  husband  or  wife,  then  the  whole  estate  descends  to  children 
or  their  descendants;  the  descendants  of  children,  in  each  case,  taking  col- 
lectively the  share  which  tluMr  parent  would  have  had. 
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II.  In  default  of  the  above,  in  succession  to  (1)  father,  (2)  mother,  (3) 
brothers  and  sisters,  (4)  or  to  the  descendants  of  brothers  and  sisters. 

III.  To  grandfather,  grandmother,  uncles,  aunts,  and  their  descendants. 

IV.  To  nearest  lineal  ancestors,  and  their  descendants. 

V.  Children  and  des(;endants  of  children  of  the  lialf  blood  inherit  the  same 
as  children  and  descendants  of  the  whole  blood;  but  collateral  relations  of 
the  half  blood  inherit  only  half  as  much  as  those  of  the  whole  blood,  if  there 
bo  any  of  the  last  named  living.  Rev.  Stat.  18G8,  c.  23,  sees.  1,  3  ;  Gen.  Stat. 
1883,  sees.  1039—1050. 

In  Connecticut : — 

I.  To  children  of  the  intestate,  and  their  legal  representatives. 

II.  To  brothers  and  sisters  of  the  intestate  of  the  whole  blood,  and  their 
representatives. 

III.  To  the  parent  or  parents  of  the  intestate. 

IV.  To  the  brothers  and  sisters  of  the  half  blood,  and  their  representa- 
tives. 

V.  To  the  next  of  kin  in  equal  degree,  kindred  of  the  whole  blood  to 
take  in  preference  to  kindred  of  the  half-blood  in  equal  degree,  and  no  repre- 
sentatives to  be  admitted  among  collaterals  after  the  representatives  of 
brothers  and  sisters. 

VI.  Estates  which  came  to  the  intestate  from  his  parent,  ancestor,  or  other 
kindred,  go, — 

1.  To  the  brothers  and  sisters  of  the  intestate,  or  their  representatives, 
of  the  blood  of  the  person  or  ancestor  from  whom  such  estate  came  or  de- 
scended. 

2.  To  the  children  of  such  person  or  ancestor,  and  their  representative. 

3.  To  the  brothers  and  sisters  of  such  person  or  ancestor,  and  their  rep- 
resentatives. 

4.  If  there  be  none  such,  then  it  is  divided  as  other  real  estate.  When 
such  intestate  shall  be  a  minor,  and  shall  not  have  any  lineal  descendants, 
or  brother,  or  sister,  or  any  parent,  such  estate  shall  be  distributed  equally 
among  the  next  of  kin  to  the  intestate  of  the  blood  of  the  person  or  ancestor 
from  whom  such  estate  came  or  descended;  and  if  there  be  no  such  kindred, 
then  to  the  next  of  kin  of  the  intestate  generally.  And  in  ascertaining  the 
next  of  kin  in  all  cases,  the  rule  of  the  civil  law  shall  be  adopted.  Conn. 
Gen.  Stat.  1866,  p.  414,  sec.  57  ;  Gen.  Stat.  1875,  pp.  372,  373. 

In  Dakota : — 

I.  If  there  is  a  surviving  husband  or  wife,  and  one  child,  in  equal  shares 
to  each;  if  moie  than  one  child,  one-third  goes  to  the  surviving  husband  or 
wife,  and  the  rest  to  the  children,  equally,  or  to  their  children,  by  right  of 
representation. 

II.  If  there  are  no  children,  one-half  goes  to  the  surviving  husband  or 
wife,  and  one-half  to  decedent's  father  ;  if  the  father  is  not  alive,  to  the 
mother,  brothers  and  sisters,  equally,  or  their  children,  by  right  of  represen- 
tation. 

III.  If  there  is  no  issue,  husband  or  wife,  the  estate  goes  to  the  fiither;  if 
the  father  is  not  alive,  to  the  mother,  brothers,  and  sisters  as  above. 

IV.  If  the  mother  is  alive,  and  there  are  no  issue,  nor  father,  brothers,  or 
sisters,  husband  or  wife,  the  mother  takes  all,  to  the  exclusion  of  the  chil- 
dren of  the  isstie  of  deceased  brothers  or  sisters. 

V.  If  the  intestate  leaves  a  husband  or  wife,  and  no  issue,  father,  mother, 
brother,  or  sister,  the  whole  goes  to  the  husband  or  wife;  if  there  are  none 
of  the  above  alive,  to  the  next  of  kin  in  equal  degree,  preferring  those  claim- 
ing through  the  nearer  ancestor. 

VI.  If  there  is  no  husband,  wife,  or  kindred,  the  estate  escheats  to  the 
school  fund  of  the  state. 

VII.  The  degree  of  kindred  is  established  by  generations,  each  generation 
being  a  degree.     Kindred  of  the  half  blood  inherit  equally  with  the  whole 
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blood,  except  in  case  of  an  estate  which  came  to  the  intestate  by  descent, 
division,  or  gift  of  some  one  of  his  ancestors,  when  those  of  the  half  bloo(i 
are  excluded,     devisee's  Civil  Code  (1883),  sees.  776 — 787.  ' 

In  Delaware,  when  any  jjerson  having  title  or  right,  legal  or  equitable,  to 
any  lands,  tenements,  or  hereditaments,  in  fed  simple,  dies  intestate,  suca 
estate  descends: — 

I.  To  the  children  of  the  intestate,  and  their  issue,  by  right  of  represen- 
tation. 

II.  If  there  be  no  issue,  then  to  his  brothers  and  sisters  of  the  whole  blood 
and  their  issue,  by  right  of  representation. 

III.  Estates  to  which  the  intestate  has  title,  by  descent  or  devise,  from 
his  parent  or  ancestor,  go,  in  default  of  issue,  to  his  brothers  and  sisters  and 
their  iasue,  by  right  ot  representation,  provided  that  brothers  and  sisters  of 
the  whole  blood  and  their  issue  shall  be  prelerred  to  brothers  and  sisters  of 
the  half  blood  and  their  issue. 

IV.  If  there  be  not  any  of  these,  then  to  the  ftUher. 

V.  If  there  be  no  father,  then  to  the  mother. 

VI.  If  there  be  no  kindred  above  mentioned,  then  to  the  next  of  kin  in 
equal  degree  and  their  issue,  by  representation;  provided  that  collateral 
kindred,  claiming  through  a  nearer  common  ancestor,  shall  be  preferred  to 
those  claiming  through  one  more  remote.  Bel.  Rev.  Code,  1853,  c.  85,  p. 
276;  Amended  Code,  1874,  c.  85,  p.  514. 

In  Florida,  the  rules  of  descent  are  the  same  as  in  Virginia,  with  the  ex- 
ception, that  in  the  case  of  an  infant  d^'ing  without  issue,  having  title  to 
any  real  estate  of  inheritance,  by  gift,  devise,  or  descent  from  his  lather, 
such  estate  goes  entirely  to  his  relatives  on  his  father's  side,  in  the  order 
named  in  the  statutes  of  Virginia;  and,  ;;onversely,  if  the  infant  had  the  title 
from  his  mother,  such  estate  goes  wholly  to  the  mother's  side.  Also  by 
Stat.  Feb.  27,  1872,  it  was  enacted  that  when  a  husband  dies  intestate,  and 
without  children,  the  wife  is  his  sole  heir-at-law.  Thomp.  Dig.  Flor.  Laws, 
pp.  138,  139;  Dig.  Laws,  1881,  c.  92,  sees.  1—5. 

In  Georgia,  real  estate  descends: — 

I.  On  the  death  of  a  wife  intestate,  without  issue,  to  the  husband  in  fee. 
If  there  are  children,  or  their  descendants,  the  husband  shares  equally  with 
them,  per  cnpifa  as  between  the  husband  and  children,  jwr  sfirpea  as  between 
the  husband  and  descendants  of  children. 

II.  On  the  death  of  a  husband  intestate,  without  issue,  the  wife  is  the  sole 
heir.  If  there  are  children  or  descendants,  she  shares  equally  with  them, 
unless  the  shares  exceed  five,  when  the  wife  takes  one-fifth,  and  the  descend- 
ants the  other  four. 

III.  Children  and  their  descendants  are  in  the  first  degree,  and  inheiit 
equally. 

IV.  If  there  is  no  widow  or  husband  or  surviving  descendant,  brothers  and 
si.sters  inherit.  The  half  blood  on  the  paternal  side  inlierits  with  the  whole 
blood.  In  default  of  these,  the  half  blood  on  the  maternal  .side.  There  is  no 
representation  among  collaterals  except  children  and  grandchildren  of  de- 
cea.sed  brothers  or  sisters. 

V.  The  father  inherits  equallj'  with  the  brothers  and  sisters.  If  there  is 
no  father,  the  mother,  if  alive,  takes  his  share.  If  the  mother  is  not  a 
widow,  .she  takes  nothing  except  a.s  to  the  estate  of  her  only  or  last  surviv- 
ing child,  in  which  case  she  inherits  as  if  a  widow. 

VI.  In  all  degrees  more  remote  than  the  above,  paternal  and  maternal 
kindred  are  on  the  same  looting. 

VII.  Fir.st  cousins,  uncles,  and  aunts  are  next  in  degree  to  brothers  and 
sisters. 

VIII.  The  more  remote  degrees  are  ascertained  by  the  English  Canon  law. 
Code  of  1882,  sees.  2484,  1764,  1761.  1762. 
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In  Idaho: — 

I.  If  there  is  a  surviving  husband  or  wife  and  one  child  only,  in  equal 
shares  to  eacli.  If  there  are  more  cliildren,  one-third  goes  to  the  husband  or 
wife,  and  two-thirds  to  tlie  children  in  e(iual  sliares,  the  issue  of  any  de- 
ceased child  taking  the  share  of  the  deceased  cliild. 

II.  If  there  is  no  issue,  one-half  goes  to  the  surviving  husband  or  wife,  and 
one-half  to  the  intestate's  father. 

III.  If  there  is  no  issue,  nor  husband  or  wife,  all  goes  to  the  father;  if  in 
such  case  there  is  no  father,  to  the  brothers,  sisters,  and  mother  of  the  in- 
testate e(}ually ;  if  in  such  case  there  is  no  brother  or  sister,  then  all  goes  to 
the  mother,  to  the  exclusion  of  the  issue  of  deceased  brothers  and  sisters. 

IV.  If  the  intestate  leaves  neither  issue,  father,  mother,  brother,  or  sister, 
the  whole  goes  to  the  surviving  husband  or  wife. 

V.  If  the  intestate  leaves  none  of  the  above,  the  estate  goes  to  the  next  of 
kin,  in  equal  degree,  preferring  those  claiming  through  the  nearest  ances- 
tor. 

VI.  If  an  infant  dies  unmarried,  bis  or  her  share  descends  to  the  other 
children  of  the  same  parent  and  their  issue,  per  stirpes. 

VII.  If  the  intestate  leaves  no  husband  or  wife  or  kindred,  the  estate  goes 
to  the  territory  for  the  schools. 

VIII.  The  degrees  of  kindred  are  reckoned  as  in  the  civil  law. 

IX.  Kindred  of  the  half-blood  are  excluded  only  in  case  of  inheritances 
from  the  intest.\te's  ancestor. 

X.  Illegitimate  children  inherit  from  the  mother,  and  their  estate  de- 
scends, in  delimit  of  issue,  to  her  or  her  heirs.  Illegitimate  children  are  the 
heirs  of  the  person  who  acknowledges  in  a  witnessed  writing  that  he  is  their 
father.     Idaho,  Laws,  1st  Sess.  p.  388,  et  seq. 

In  I  linois: — 

I.  To  children  and  their  descendants  by  rigbt  of  representation. 

II.  If  no  children  or  their  descendants,  nor  widow,  nor  surviving  husband, 
then  to  the  parents,  brothers,  and  sisters,  of  the  deceased,  in  equal  parts;  al- 
lowing to  each  of  the  parents,  if  living,  a  child's  part,  or  to  the  survivor  of 
tliem,  if  one  be  dead,  a  double  portion;  and  if  there  be  no  parent,  then  the 
whole  to  the  brothers  and  sisters  and  their  descendants. 

III.  Where  there  is  a  widow  or  surviving  husband,  and  no  children  or 
their  descendants,  then  one-half  of  the  real  estate  goes  to  the  widow  or  sur- 
viving husband  as  her  or  his  exclusive  estate  forever;  the  rest  g;,es  as  in  IV. 

IV.  If  there  be  none  of  the  above-mentioned  persons,  then  the  estate  de- 
scends in  equal  parts  to  the  next  of  kin  in  equal  degree,  computing  by  the 
rules  of  the  civil  law;  and  there  is  no  representation  among  collaterals,  ex- 
cept with  the  descendants  of  the  brothers  and  sisters  of  the  intestate,  and 
there  is  no  distinction  between  the  kindred  of  the  whole  and  the  half-blood. 

V.  If  an  intestate  leaves  a  widow  or  surviving  husband,  and  no  kindred, 
his  or  her  estate  shall  descend  to  such  widow  or  surviving  husband. 

VI.  If  there  is  no  widow  or  surviving  husband,  and  no  kindred,  the  es- 
tate es(;heats  to  the  county  where  most  of  it  is  situated.  2  111.  Comp.  Stat. 
1858.  p.  1199;  Rev.  Stat.  1874,  c.  39,  sec.  1;  Starr  &  Curtis,  Annot.  Stat. 
(1885)  Vol.  1,  c.  39,  p.  1. 

In  Indiana: — 

I.  To  the  children  and  their  descendants  equally,  if  in  the  same  degree; 
if  not,  per  stirpes. 

II.  If  no  descendants,  then  half  to  the  father  and  mother  as  joint  tenants, 
or  to  the  survivor;  and  the  other  half  to  the  brothers  and  sisters,  and  their 
issue. 

III.  If  there  bo  no  father  and  mother,  the  brothers  and  sisters  of  the  in- 
testate take  the  whole.  If  there  be  no  brothers  nor  sisters  or  descendants 
of  them,  it  goes  to  the  father  and  mother  as  joint  tenants;  and  if  either  be 
dead,  to  the  other. 
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IV.  If  there  be  none  of  these,  if  the  inheritance  came  from  the  paternal 
line,  then  it  goes, — 

1.  To  the  paternal  grandfather  and  grandmother  as  joint  tenants,  or  the 
survivor  of  them. 

2.  To  the  uncles  and  aunts,  and  their  issue. 

3.  To  the  next  of  kin  in  equal  degree  among  the  paternal  kindred. 

4.  If  none  of  these,  then  to  the  maternal  kindred  in  the  same  order. 

V.  Maternal  inheritances  go  to  the  maternal  kindred  in  the  same  manner. 

VI.  Estates  not  ancestral, — 

1.  In  two  equal  parts  to  the  paternal  and  to  the  maternal  kindred;  and  on 
failure  of  either  line,  the  other  takes  the  whole. 

VII.  Kindred  of  the  half  blood  inherit  equally  with  those  of  the  whole 
blood,  except  that  ancestral  estates  go  only  to  those  of  the  blood  of  the  an- 
cestor; provided  that,  on  failure  of  such,  kindred  of  the  half-blood  inherit  as 
if  they  were  of  the  whole  blood. 

VIII.  When  the  estate  came  to  the  intestate  by  gift  or  by  conveyance,  in 
consideration  of  love  and  affection,  and  he  dies  without  issue,  it  reverts  to 
the  donor,  if  he  be  still  living,  saving  to  the  widow  or  widower  his  or  her 
rights  therein;  provided  that  the  husband  or  wife  of  the  intestate  shall  have 
a  lien  thereon  for  the  value  of  their  lasting  improvements. 

IX.  In  default  of  heirs,  it  escheats  to  the  state  for  the  use  of  the  common 
schools. 

X.  Tenancies  by  the  curtesy  and  in  dower  are  abolished,  and  the  widow 
takes  one-third  of  the  estate  in  fee-simple,  free  from  all  demands  of  cred- 
itors: provided  that  when  the  estate  exceeds  in  value  $1D,000,  she  takes 
one-fourth  only;  and  when  it  exceeds  $20,000,  one-fifth  only. 

XI.  When  the  widow  marries  again,  she  cannot  alienate  the  estate;  and 
it  during  such  marriage  she  die,  the  estate  goes  to  her  children  by  the  former 
marriage,  if  any  there  be. 

XII.  A  surviving  husband  inherits  one-third  of  the  real  estate  of  the  wife. 

XIII.  If  a  husband  die,  leaving  a  widow  and  only  one  child,  the  real  es- 
tate descends  one-half  to  each. 

XIV.  When  a  husband  or  wife  dies,  leaving  no  child,  but  a  father  or 
mother,  or  either  of  them,  then  three-fourths  of  the  estate  goes  to  the  widow 
or  widower,  and  one-fourth  to  the  father  and  mother  jointly,  or  the  survivor 
of  them;  but  if  it  does  not  exceed  $1000,  the  whole  to  the  Avidow  or  widower. 

XV.  If  there  be  no  child  or  parent,  the  whole  goes  to  the  surviving  husband 
or  wife.  1  Ind.  Rev.  Stat.  18o2,  c.  27;  Stat.  1862,  vol.  1,  c.  46;  Rev.  Stat. 
1881,  sec.  2467—2473,  2478,  2481—2486,  2489,  2490. 

In  Iowa : — 

I.  To  children  and  their  issue,  by  right  of  representation. 

II.  If  no  issue,  one-half  to  the  parents  of  the  intestate,  and  the  other  half 
to  his  wife,  if  he  leaves  no  wife,  the  portion  which  would  have  gone  to  her 
goes  to  his  parents.     Laws  of  1858,  c.  63,  p.  96. 

IIL  If  one  of  the  parents  be  dead,  the  surviving  parent  takes  the  share  of 
both,  including  that  which  would  have  belonged  to  the  intestate's  wife  if 
she  had  been  living.     Ibid. 

IV.  If  both  parents  are  dead,  their  portion  goes,  in  the  same  manner  as 
if  they  or  either  of  them  had  outlived  the  intestate,  to  their  heirs.     IhUL 

V.  If  heirs  are  not  thus  found,  the  portion  uninherited  shall  go  to  the 
wife  of  the  intestate  or  to  her  heirs  if  dead,  according  to  like  rules;  and  if 
he  has  had  more  than  one  wife,  who  either  died  or  survived  in  lawful  wed- 
lock, it  shall  be  ecjually  divided  between  the  one  who  is  living  and  the  heirs 
of  those  who  are  dead,  or  between  the  heirs  of  all;  if  all  arc  deud,  such  lieirs 
taking  by  right  of  representation. 

VI.  If  there  be  no  heirs,  the  estate  escheats  to  the  State.  Iowa  Code,  1851 , 
sec.  1408—1415;  Iowa,  Laws,  1858,  c.  63,  p.  96;  Revision,  1860,  sec.  2436— 
2498;  Code,  1873,  p.  423,  sec.  2453—2460;  Code  tit.  xvi.  c.  4. 
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In  Kansaa: — 

I.  To  children  in  equal  shares,  and  to  the  issue  of  such  by  right  of  repre- 
sentation. 

II.  To  the  wife;  and  if  no  wife,  to  the  parents. 

III.  If  one  of  the  parents  be  dead,  the  whole  of  the  estate  shall  go  to  the 
surviving  parent;  and  if  both  parents  be  dead,  it  shall  be  disposed  of  in  the 
same  manner  as  if  they  or  either  of  them  had  outlived  the  intestate,  and  died 
in  the  possession  and  ownership  of  the  portion  thus  falling  to  their  share,  or 
to  either  of  them;  and  so  on  through  ascending  ancestors  and  their  issue. 

IV.  Children  of  tiie  half  blood  inherit  equally  with  those  of  the  whole 
blood.  Gen.  Laws,  18G2,  c.  80,  sec.  16,  2-2,  30;  Gen.  Stat.  1868,  c.  33,  sec. 
18—21,  29;  Dass.  Comp.  Laws,  c.  33. 

In  Kentucky : — 

I.  To  children  and  their  descendants. 

II.  If  no  descendants,  to  father  and  mother,  if  both  are  living,  one  moiety 
each;  if  father  be  dead,  then  to  mother,  if  living,  one  moiety,  and  the  other 
moiety  to  brothers  and  sisters  and  their  descendants;  if  there  are  no  bro- 
thers or  sisters  and  their  descendants,  the  whole  goes  to  tlie  mother.  If 
the  mother  be  dead,  then  the  whole  estate  to  the  father;  if  no  father  nor 
mother,  then, — 

III.  To  brothers  and  sisters,  and  their  descendants. 

IV.  If  none,  one  moeity  of  estate  to  the  paternal  and  the  other  to  the 
maternal  kindred,  in  the  following  order: — First  to  grandftither  and  grand- 
mother equally,  if  both  be  living  ;  but  if  one  be  dead,  then  the  entire 
moiety  to  survivor;  if  no  grandfather  or  grandmother,  then, — 

V.  To  uncles  and  aunts,  and  their  descendants. 

VI.  If  none,  to  great-grandfathers  and  great-grandmothers,  in  the  same 
manner  as  prescribed  for  grandfather  and  grandmother. 

VII.  If  none,  to  brothers  and  sisters  of  grandfathers  and  grandmothers, 
and  their  descendants  ;  and  so  on,  ^ 

VIII.  If  there  is  no  kindred  of  one  parent,  the  whole  estate  to  the  kindred 
of  the  other.  If  neither  paternal  nor  maternal  kindred,  the  whole  estate 
descends  to  the  husband  or  wife  of  the  intestate  ;  or,  if  dead,  to  his  or  her 
kindred. 

IX.  When  any  or  all  of  a  class  first  entitled  to  inherit  are  dead,  leaving 
descendants,  such  descendants  take  j^^r  stirpes. 

X.  Collaterals  of  the  half  blood  shall  inherit  only  half  as  much  as  those  of 
the  whole  blood,  or  as  ascending  kindred  when  they  take  with  either.  Gen. 
Stat.  1873,  c.  31,  sees.  1—3. 

In  Louisiana : — 

I.  To  the  children  and  their  issue  ;  if  in  equal  degree,  then  per  capita, 
otherwise  per  stirpes. 

II.  To  the  parents  of  the  intestate,  one  moiety;  and  the  other  moiety  to 
his  brothers  and  sisters  and  their  issue.  If  one  parent  be  dead,  his  or  her 
share  goes  to  the  brothers  and  sisters  of  the  deceased,  who  then  have  three- 
fourths.  If  both  parents  be  dead,  the  whole  goes  to  the  brothers  and  sisters 
or  their  issue. 

III.  If  the  brothers  and  sisters  are  all  of  the  same  marriage,  they  share 
equally.  If  they  are  of  different  marriages,  the  portion  is  divided  equally 
between  the  paternal  and  maternal  lines  of  the  intestate,  the  gernuui 
brothers  and  sisters  taking  a  part  in  each  line;  if  the  brothers  and  sisters,  are 
on  one  side  only,  they  take  the  whole,  to  the  exclusion  of  all  relations  of  the 
other  line. 

IV.  If  there  be  no  issue,  nor  parent,  nor  brothers,  nor  sisters,  nor  their 
issue,  then  the  inheritance  goes  to  tlie  ascendants,  in  the  paternal  and  mater- 
nal lines,  one  moiety  to  each,  those  in  each  line  taking  per  capita.  If  there 
is  in  the  nearest  degree  but  one  ascendant  in  the  two  lines,  he  excludes  all 
others  of  a  remoter  degree  and  takes  the  whole. 
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V.  If  there  be  none  of  the  heirs  above  mentioned,  then  the  inheritance 
goes  to  the  collateral  relations  of  the  intestate,  those  ia  the  nearest  degree  ex- 
cluding all  others.  If  there  are  several  persons  in  the  same  degree,  they  take 
per  capita. 

VI.  Representation  takes  place  ad  infinitum  in  the  direct  descending  line, 
but  does  not  take  place  in  favor  of  ascendants  ;  the  nearest  in  degree  always 
excluding  those  of  a  degree  superior  or  more  remote. 

VII.  In  the  collateral  line,  representation  is  admitted  in  favor  of  the  issue 
of  the  brothers  and  sisters  of  the  intestate,  whether  they  succeed  in  concur- 
rence with  the  uncles  and  aunts  ;  or  whether,  the  brothers  and  sisters  being 
dead,  their  issue  succeed  in  equal  or  unequal  degrees. 

VIII.  When  representation  is  admitted  the  partition  is  made  per  stirpes ; 
and  if  one  root  has  produced  several  branches,  the  sub-division  is  also  made 
by  roots  in  each  branch,  and  the  membersof  the  branch,  take  between  them- 
selves per  capita.  Louis,  Civ.  Code,  Art.  882 — 910  ;  Kev.  Civ.  Code,  1870, 
Art.  895—914  ;  Rev.  Code,  1875,  sees.  888,  90-2—917. 

In  Maine: — 

I.  To  the  children  and  the  issue  of  deceased  children,  per  stirpes.  If  any 
child  died  under  age  and  unmarried,  or  without  issue,  all  estate  descending 
to  such  child  from  either  parent  by  gift,  devise,  or  descent,  goes  to  the  other 
children  of  the  same  parent,  and  the  issue  of  such  as  are  deceased,  per  stirpes, 
or  if  all  are  in  the  same  degree,  per  capita. 

II.  If  no  child  is  living,  to  the  lineal  descendants,  per  capita,  if  all  are  in 
the  same  degree;  otherwise,  per  stirpes. 

III.  If  no  issue,  to  the  fother. 

TV.  If  no  issue,  nor  father,  to  the  mother,  brothers,  and  sisters,  and  the 
children  of  those  deceased,  per  stirpes. 

V.  If  no  issue,  nor  father,  nor  brothers  or  sisters,  to  the  mother,  in  exclu- 
sion, of  descendants  of  deceased  brothers  or  sisters. 

VI.  If  none  of  these,  to  the  next  of  kin,  in  equal  degree,  those  claiming 
through  the  nearest  ancestor  being  preferred. 

VII.  If  there  are  no  kindred,  then  to  the  surviving  in  fee. 

VIII.  If  none  of  these,  then  the  estate  escheats.  Me.  Rev.  Stat.  1847,  c. 
75,  sees.  1,  2;  1871,  c.  75,  sees.  1,  2;  Rev.  Stat.  1883,  c.  75,  sees.  1,  2. 

In  Maryland,  when  any  person  dies  seised  of  an  estate  in  any  lands,  tene- 
ments, or  hereditaments,  in  fee  simple  or  in  fee  simple  conditional,  or  of  an 
estate  in  fee  tail,  such  estate  descends: — 

I.  To  children  and  their  descendants. 

II.  It  no  issue,  and  the  estate  descended  on  the  part  of  the  father,  then 
to  the  father. 

III.  If  no  father,  to  the  brothers  and  sisters  of  the  intestate  of  the  blood 
of  the  father  and  their  descendants. 

IV.  If  none  of  these,  then  to  the  grandfather  on  the  part  of  the  father, 
if  living,  otherwise  to  his  descendants  of  equaj  degree,  and  if  there  be  none 
such,  then  to  the  father  of  such  grandfather  and  his  descendants;  and  so  on 
to  the  next  lineal  male  paternal  ancestor  and  his  descendants,  without  end. 
And  if  there  be  no  paternal  ancestor,  nor  descendants  of  any,  then  to  the 
mother  and  the  kindred  on  her  side  in  the  same  manner  as  above  directed. 

V.  If  there  be  no  issue,  and  the  estate  descended  on  the  part  of  the 
mother,  then  to  the  mother;  and  if  no  mother  living,  then  to  the  brothers 
and  sisters  of  her  Vilood  and  their  descendant's;  and  if  tlu^re  be  none  of 
tljese,  to  her  kindred  in  the  same  order  as  above;  and  in  default  of  maternal 
kindred  then  to  the  paternal  kindred  in  the  same  manner  as  above  directed. 

VI.  If  the  estate  was  acquired  by  purchase,  and  there  be  no  issue,  then 
it  descends, — 

1.  To  the  brothers  and  sisters  of  the  whole  blood  and  tlieir  descendants 
in  equal  degree, 

2.  Then  to  the  brothers  and  sisters  of  the  half  blood. 
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3.  If  none  of  these,  to  the  father. 

4.  If  no  father,  to  tlie  mother. 

5.  If  neither  of  the  above  kindred,  then  to  the  paternal  grandfather  and 
his  descendants  in  e<iual  degree;  then  to  the  maternal  grand  hither  and  his 
descendants  in  equal  degree;  then  to  the  paternal  great-grandfather  and 
his  descendants  in  the  same  manner;  and  so  on,  alternating  and  giving  pre- 
ference to  the  paternal  ancestor. 

VII.  If  there  be  no  kindred,  then  the  estate  goes  to  the  surviving  wife 
or  husband,  and  their  kindred,  as  an  estate  by  purchase;  and  if  the  intes- 
tate has  hail  more  husbands  or  wives  than  one,  all  of  whom  are  dead, 
then  to  their  kindred  in  e(iual  degree,  e<iually. 

VIII.  No  distinction  is  made  between  brothers  and  sisters  of  the  whole 
and  halt  blood,  all  being  descendants  of  the  same  father,  where  the  estate 
descended  on  the  part  of  the  liither;  nor  where  all  are  descendants  of  the 
same  mother,  the  estate  descending  on  her  part. 

IX.  Children  take  by  representation;  but  no  representation  is  admitted 
among  collaterals  after  brothers'  and  sisters'  children.  1  Dorsey,  Md.  Laws, 
745;  Code,  1860,  pp.  330—333;   Rev.  Code,  art.  47. 

In  3Iasmchiis€Us,  when  a  person  dies  seised  of  lands,  tenements,  heredita- 
ments, or  of  any  right  thereto,  or  entitled  to  any  interest  therein,  in  fee 
simple,  or  for  the  life  of  another,  they  descend,  subject  to  his  debts  (See 
VII.,  below):— 

I.  In  equal  shares  to  his  children  and  the  issue  of  any  deceased  child 
by  right  of  representation;  and  if  there  is  no  child  of  the  intestate  living 
at  his  death,  then  to  all  his  other  lineal  descendants;  equally,  if  they  are 
all  in  the  same  degree  of  kindred  to  the  intestate;  otherwise,  according  t© 
the  right  of  representation. 

II.  If  he  leaves  no  issue,  then  to  his  father  and  mother  in  equal  shares. 
If  he  leaves  no  issue,  or  mother,  then  to  his  father.  If  he  leaves  no  issue 
or  father,  then  to  his  mother. 

III.  If  he  leaves  no  issue,  nor  father  or  mother,  then  in  equal  shares  to 
his  brothers  and  sisters,  and  to  the  issue  of  any  deceased  brother  or  sister, 
by  right  of  representation.  If  all  such  issue  are  in  the  same  degree  of  kin- 
dred to  the  intestate  they  share  equally;  otherwise,  according  to  the  right 
of  representation. 

IV.  If  he  leaves  no  issue,  and  no  father,  mother,  brother  nor  sister,  nor 
issue  of  any  deceased  brother  or  sister,  then  to  his  next  of  kin  in  equal  de- 
gree; those  claiming  to  the  nearest  ancestor,  to  be  preferred  to  those  claim- 
ing to  one  more  remote. 

V.  If  a  person  dies,  leaving  several  children,  or  leaving  one  child  and 
the  issue  of  one  or  more  others,  and  any  such  surviving  child  dies  under 
age,  and,  not  having  been  married,  all  the  estate  that  came  to  the  deceased 
child  l)y  inheritance  from  such  deceased  parent  descends  in  equal  shares  to 
the  other  children  of  the  same  parent  and  to  the  issue  of  any  such  other 
children  who  have  died,  by  right  of  representation.     (Repealed,  1876,  220.) 

VI.  If,  at  the  death  of  such  child,  all  the  other  children  of  such  deceased 
parent  are  also  dead,  and  any  of  them  have  lefi  issue,  the  estate  that  came 
to  such  child  by  inheritance  from  such  parent  descends  to  all  the  issue  of  the 
other  children  of  the  same  parent  eiiually,  if  they  are  in  the  same  degree  of 
kindred  to  the  child,  otherwise  according  to  the  right  of  representation. 
Repealed,  1876,  2:20.) 

VII.  If  the  intestate  is  a  married  woman,  and  leaves  a  husband  and  no  issue, 
he  takes  her  real  estate  in  fee  not  exceeding  $5,000  in  value.  If  the  intestate 
leaves  a  widow  and  no  issue,  she  takes  his  real  estate  in  fee  not  exceeding 
$5,000  in  value,  in  addition  to  her  dower.  If  the  intestate  leaves  a  widow 
and  no  kindred  his  estate  descends  to  his  widow;  and  if  the  intestate  is  a 
married  woman,  and  leaves  no  kindred  her  estate  descends  to  her  husband. 

VIII.  In  default  of  kindred,  the  estate  escheats  to  the  Commonwealth. 

It  is  provided  that  the  degrees  of  kindred  shall  be  computed  according  to 
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the  rules  of  the  civil  law,  and  that  the  kindred  of  the  Ijalf-blood  shall  in- 
lierit  equally  with  those  of  the  whqle  blood  in  the  same  degree.  Mass.  Gen. 
Stat.  c.  91,  sections  1—5;  Pub.  Stat.  c.  125;  c.  124,  sections  1—3;  Stat.  1882, 
c.  132. 

In  Micliigan,  when  any  person  dies  seised  of  any  lands,  tenements,  or 
hereditaments,  or  of  any  rights  thereto,  or  entitled  to  any  interests  therein 
in  fee-simple  or  for  the  life  of  another,  not  having  lawfully  devised  the  same, 
tliey  descend: — 

I.  In  equal  shares  to  the  children,  and  the  issue  of  any  deceased  child  by 
right  of  representation ;  and  if  there  be  no  child,  then  to  his  other  lineal  de- 
scendants, equally  if  they  are  all  in  the  same  degree  of  kindred  to  the  in- 
testate; otherwise,  according  to  the  right  of  representation. 

II.  If  there  be  no  issue,  then  to  the  widow  ior  her  life,  and  after  her  de- 
cease to  his  father,  and  if  there  be  no  issue  or  widow,  then  to  his  father. 

III.  If  there  be  no  issue,  widow,  nor  father,  in  equal  shares  to  his  broth- 
ers and  sisters,  and  the  children  of  such  by  right  of  representation;  provided 
that,  if  be  leave  a  mother,  she  takes  an  equal  share  with  his  brothers  and 
sisters. 

IV.  If  there  be  no  isssue,  nor  widow,  nor  father,  and  no  brother,  nor  sis- 
ter, then  to  his  mother,  to  the  exclusion  of  the  issue,  if  any,  of  deceased 
brothers  and  sisters. 

V.  If  there  be  none  of  these,  then  to  the  next  of  kin  of  equal  degree,  but 
those  claiming  through  the  nearest  ancestor  to  be  preferred  to  those  claim- 
ing through  an  ancestor  morefemote;  provided,  however,  that  if  any  person 
die,  leaving  several  children,  or  leaving  one  child,  and  the  issue  of  one  or 
more  other  children,  and  any  such  surviving  child  shall  die  under  age,  and 
not  having  been  married,  all  the  estate  that  came  to  the  deceased  child  by  in- 
heritance from  such  deceased  parent,  descends  in  equal  shares  to  the  other 
children  of  the  same  parent,  and  to  their  issue,  by  right'of  representation. 

VI.  If,  at  the  death  of  such  child  under  age,  all  the  other  children  of  such 
deceased  parent  are  also  dead,  and  any  of  them  have  left  issue,  the  estate 
that  came  to  such  child  by  inheritance  from  such  parent  descends  to  all  the 
issue  of  other  children  of  the  same  parent  equally,  if  they  are  in  the  same 
degree  of  kindred  to  said  child;  otherwise,  according  to  the  right  of  repre- 
sentation. 

VII.  If  the  intestate  leave  a  surviving  husband  or  widow  and  no  kindred, 
the  estate  descends  to  such  widow  or  surviving  husband. 

VIII.  If  there  be  no  widow  or  kindred,  the  estate  escheats  to  the  people 
of  the  state  for  the  use  of  the  primary  school  fund. 

IX.  The  degrees  of  kindred  are  coraput-ed  according  to  the  rules  of  the 
civil  law;  and  kindred  of  the  half-blood  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  the  inheritance  be  ancestral,  in  such 
case  those  who  are  not  of  the  blood  are  excluded.  Howell's  annot.  Stat. 
Mich.  1882,  sect.  5772,  a. 

In  Minnesota,  real  estate  descends  as  follows: — 

I.  One  undivided  third  goes  to  the  surviving  husband  or  wife. 

II.  The  residue,  or  if  there  is  no  surviving  husband  or  wife,  the  whole 
goes  to  the  children  and  their  issue  by  right  of  representation. 

III.  If  there  are  no  children  nor  their  issue,  it  goes  to  the  fatlier;  if  there 
is  none,  one-tlnrd  goes  to  the  mother  and  two-thirds  to  the  ])rothers  and  sis- 
ters; it  there  are  no  brothers  or  sisters, . the  mother  takes  all,  to  the  exclusion 
of  tlie  issue  and  dcceaiied  brother  or  sister. 

IV.  If  there  is  no  issue,  father,  or  mother,  tlion  to  the  brothers  and  sisters 
ef|ually,  and  the  issue  of  deceased  brother  or  sister  by  right  of  representa- 
tion. 

V.  If  there  is  no  issue,  father  or  mother,  sister  or  brother,  then  to  the 
next  of  kin  in  equal  degree,  preferring  those  (;laimiug  through  the  nearest 
ancestor. 
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VI.  If  any  child  receives  a  part  of  an  estate  of  his  parents,  and  dies  under 
aj;e,  and  unmarried,  liis  share  goes  to  the  other  chiklren  of  the  same  parent 
and  their  issue.  If  all  are  in  equal  degree,  all  share  equally;  if  unequal  de- 
grees, hy  right  of  representation. 

VII.  if  the  intestate  leaves  surviving  a  husband  or  wife  and  no  kindred, 
the  estate  goes  to  the  survivor.  If  no  liusband,  wife,  or  kindred,  it  goes  to 
the  state. 

VIII.  The  degrees  of  kindred  are  computed  by  the  rules  of  the  Civil  Law, 
and  the  half  blood  inherits  like  the  whole  blood.  Laws  of  1876,  p.  55, 
Genl.  Stat.  1878,  c.  4G,  sections  2,  3,  7;  Genl.  Stat.  1866,  c.  46,  section  4. 

In  Mississippi,  when  any  person  dies  seised  of  any  estate  of  inheritance 
in  lands,  tenements,  and  hereditaments,  it  descends: — 

I.  To  his  children  and  their  descendants  in  equal  parts,  by  right  of  repre- 
sentation. 

II.  To  brothers  and  sisters  and  their  descendants  in  the  same  manner, 

III.  If  there  be  none  of  these,  then  to  the  father,  if  living;  if  not,  to  the 
mother;  if  both  be  living,  then  to  each  in  equal  portions. 

IV.  To  the  next  of  kin  in  equal  degree,  computing  by  the  rules  of  the 
civil  law. 

V.  There  is  no  representation  among  collaterals,  except  with  the  descend- 
ants Avith  the  brothers  and  sisters  of  the  intestate. 

VI.  There  is  no  distinction  between  the  half  and  the  whole  blood,  except 
that  the  whole-blood  is  preferred  to  the  half-blood  in  the  same  degree. 

VII.  If  the  intestate  leaves  a  surviving  husband  or  wife,  and  no  issue, 
the  whole  estate  goes  to  such  survivor;  if  there  are  children,  or  their  issue, 
such  survivor  takes  a  child's  part. 

VIII.  If  there  is  no  person  capable  of  taking  under  the  statute,  the  es- 
tate escheats  to  the  state.  Miss.  Kev:  Code,  1857,  page  452;  1871,  page  420; 
sections  1928;  1949,  1880,  sections  1270,  1271. 

In  Missouri : — 

I.  To  children  or  their  descendants  in  equal  parts. 

II.  If  none  of  these,  to  the  father,  mother,  brothers,  and  sisters,  and 
their  descendants  in  equal  parts. 

III.  If  none  of  these,  then  to  the  husband  or  wife. 

IV.  If  no  husband  or  wife,  then  to  the  grandfather,  grandmother,  uncles 
and  aunts,  and  their  descendants  in  equal  parts. 

V.  If  none  of  these,  then  to  the  great-grandfathers,  great-grandmothers, 
and  their  descendants,  in  e(jual  parts,  and  so  on,  passing  to  'the  nearest 
lineal  ancestors,  and  their  children  and  their  descendants  in  equal  parts. 

VI.  If  there  be  no  kindred  above  named,  nor  any  husband  or  wife  capa- 
ble of  inlieriting,  then  the  estate  goes  to  the  kindred  of  the  wife  or  hus- 
band of  the  intestate,  in  the  like  course  as  if  such  wife  or  husband  had 
survived  the  intestate,  and  then  died  entitled  to  the  estate. 

,VII.  When  some  of  the  collaterals  are  of  the  half  blood,  and  some  of  the 
whole  blood,  those  of  the  half  blood  inherit  only  half  as  much  as  tho.se  of 
the  Avliole  blood;  but  if  all  such  collaterals  be  of  the  half  blood,  they  have 
whole  portions,  only  giving  to  the  ascendants  double  portions. 

VIII.  When  all  are  of  equal  degree  of  consanguinity  to  the  intestate,  they 
take  per  capita;  if  of  different  degrees,  per  stripes.  1  Mo.  Gen.  Stat.  c.  12, 
section  14,  Stat.  1872,  vol.  1,  c.  45,  sections  1 — 5;  Rev.  Stat.  1879,  sec- 
tions 2161—2165. 

In  Montana,  real  estate  descends 'as  in  California.     See  ante,  546. 

In  Nehrnska: — 

I,  In  ecpial  shares  to  children,  and  the  lawful  issue  of  deceased  children. 

II.  In  default  of  children,  to  all  other  lineal  descendants,  equally,  if  in 
the  same  degree;  otherwise,  by  right  of  representation. 
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III.  In  default  of  issue,  to  widow  for  life,  then  to  the  father. 

IV.  If  there  is  no  issue,  or  widow  or  father,  equally  to  the  mother,  if  liv- 
ing, brothers  and  sisters,  and  the  children  of  deceased  brothers  and  sisters, 
by  right  of  representation. 

V.  If  there  is  no  issue,  widow,  father,  brother  or  sister,  to  the  mother, 
excluding  the  issue  of  brothers  or  sisters. 

VI.  If  none  ol  these  kindred  are  alive,  to  the  next  of  kin  in  equal  degree, 
preferring  those  claiming  through  the  nearest  ancestor. 

VII.  If  the  deceased  is  an  unmarried  infant,  his  estate  descends  equally 
to  the  other  children  of  the  same  parent;  if  any  of  them  is  deceased,  his 
issue  take  his  share;  but  if  all  the  children  are  dead,  and  the  issue  are  in 
the  same  degree,  they  all  take  equally. 

VIII.  If  there  is  a  widow  and  no  kindred,  the  estate  goes  to  the  widow; 
if  neither  widow  nor  kindred,  to  the  state. 

IX.  Illegitimate  children  may  inherit  from  and  transmit  to  their  mother. 
They  are  heirs  of  the  man  who,  in  a  witnessed  writing,  acknowledges  himself 
their  fother. 

X.  Degrees  of  kindred  are  computed  according  to  the  civil  law.  The  half 
blood  are  excluded  from  estates  which  descended  from  the  other  ancestor. 
Posthumous  children  are  considered  living  at  the  death  of  the  intestate. 
Rev.  Stat.  pp.  61— G4  ;  Comp.  Stat.  p.  315,  sec.  30  ;  p.  216,  sees.  31,  32,  34; 
p.  217,  sees.  4L,  41. 

In  Nevada  : — 

I.  Equally  to  the  surviving  husband  or  wife,  and  one  child  or  its  issue. 

II.  If  there  is  more  than  one  child,  or  one  child  and  the  issue  of  deceased 
child  or  children,  one-third  to  the  surviving  husband  or  wife,  and  the  re- 
mainder equally  to  the  children  and  issue,  by  right  of  representation. 

III.  If  there  is  no  issue,  equally  to  the  surviving  husband  or  wife,  and  the 
father.     If  there  is  no  husband  or  wife  in  such  case,  all  goes  to  the  father. 

IV.  In  default  of  issue,  husband  or  wife,  and  father,  the  estate  goes 
equally  to  the  mother,  if  living,  brothers  and  sisters,  and  their  issue,  by 
right  of  representation.  If  there  are  no  brothers  or  sisters,  the  mother  takes 
all,  excluding  the  issue  of  deceased  brothers  or  sisters. 

V.  If  there  is  a  surviving  hnsband  or  wife,  and  no  issue,  father,  mother, 
brother,  or  sister,  the  surviving  husband  takes  the  whole. 

VI.  If  none  of  the  former  are  alive,  the  next  of  kin  in  equal  degree  take, 
preferring,  in  case  of  collaterals,  those  claiming  through  the  nearest  ancestor. 

VII.  When  an  unmarried  infant  dies,  the  estate  which  descended  to  him 
from  his  parent  goes  in  equal  shares  to  his  brothers  and  sisters  and  their 
issue,  by  right  of  representation.  If  there  are  no  brothers  and  sistei"S,  and 
the  issue  are  all  of  equal  degree,  they  take  equally. 

VIII.  If  there  is  no  husband,  wife,  or  kindred,  the  estate  goes  to  the  state. 

IX.  Communit}'^  property  on  the  death  of  the  wife  belongs  to  the  husband; 
on  the  death  of  the  husband,  one-half  belongs  to  the  wife,  and  the  other  to 
his  children.  If  there  are  no  children,  the  whole  goes  to  the  wife.  Nev. 
Laws,  1873,  p.  193. 

In  New  Hampshire,  the  real  estate  of  every  intestate  descends  in  equal 
shares:  — 

I.  To  the  children  of  the  deceased,  and  legal  representatives  of  such  of 
them  as  are  <lead. 

II.  If  there  b<!  jio  issue,  to  the  father,  if  he  is  living. 

III.  If  tliere  })o  !io  issue  nor  father,  in  vquixl  shares  to  the  mother,  and  to 
the  brothers  and  sisters,  or  their  repres^ntatives. 

IV.  To  the  next  of  kin,  in  equal  shares. 

V.  If  the  itjtestate  be  a  minor  and  unmarried,  his  estate  derived  by  de- 
scent or  devise^  from  his  father  or  mother,  <^o('s  to  his  brothers  or  si.sters,  or 
their  representatives,  to  the  exclusion  of  tlie  other  ])arent. 

VI.  If  there  be  no  father  or  mother  capal)le  of  inheriting  the  estate,  it 
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descends,  in  the  cases  hereafter  specified,  to  the  collateral  relatives,  in  equal 
parts,  if  they  are  of  equal  degree,  however  remote  from  the  intestate. 

VII.  If  all  the  hrothers  and  sisters  of  the  intestate  be  living,  the  in- 
heritance descends  to  them;  but  if  some  be  dead,  leaviiig  i.ssue,  the  issue 
take  by  right  of  representation;  and  the  same  rule  applies  to  all  the  direct 
lineal  descendants  of  brothers  and  sisters,  to  the  remotest  degree. 

VIII.  If  there  be  no  heirs  entitled  to  take  under  either  of  the  preceding 
sections,  the  inheritance,  it  the  same  shall  have  come  to  the  intestate  on  the 
part  of  his  father,  shall  descend, — 

1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in  equal  shares, 
if  all  be  living. 

2.  If  some  be  living  and  others  dead,  leaving  issue,  then  according  to  the 
right  of  representation. 

3.  If  all  the  brothers  and  sisters  are  dead,  then  to  their  descendants. 

In  all  cases,  the  inheritance  is  to  descend  in  the  same  manner  as  if  all 
such  brothers  and  sisters  had  been  brothers  and  sisters  of  the  intestate. 

IX.  If  there  are  no  brothers  and  .sisters,  nor  descendants  of  such,  on  the 
father's  side,  than  the  inheritance  goes  to  the  brothers  and  sisters  of  the 
mother  and  their  descendants,  in  the  same  manner. 

X.  Where  the  inheritance  has  come  to  the  intestate  on  the  part  of  his 
motlier,  the  same  descends  to  the  brothers  and  sisters  of  the  mother  and 
to  their  descendants:  and  if  there  be  no  such,  to  those  of  the  fiither,  as  be- 
fore described. 

XI.  If  the  inheritance  has  not  come  to  the  intestate  on  the  part  of  either 
father  or  mother,  it  descends  to  collaterals  on  both  sides,  in  equal  shares. 

XII.  Relatives  of  the  half  blood  inherit  equally  with  the  whole  blood,  un- 
less the  inheritance  came  to  the  intestate  by  descent,  devise,  or  gift  of  .some 
one  of  his  ancestors;  in  which  case,  none  inherit  who  are  not  of  the  blood  of 
that  ancestor. 

XIII.  In  all  cases  not  otherwise  provided  for,  the  inheritance  descends 
according  to  the  course  of  the  common  law. 

XIV.  Real  estate  held  in  trust  for  any  other  person,  if  not  devised  by  the 
person  for  whose  use  it  is  held,  descends  to  his  heirs,  according  to  the  pre- 
ceding rules.  2  N.  -Y.  Rev.  Stat.,  4th  ed.  pp.  157,  161;  Stat,  at  Large,  vol. 
1,  pp.  702—705; 

In  New  Jersey,  when  a  penson  dies  seised  of  any  lands,  tenements  or  here- 
ditaments, in  his  or  her  own  right  in  fee  simple,  they  descend: — 

I.  To  the  children  of  the  intestate  and  their  issue,  by  right  of  representa- 
tion, to  the  remotest  degree. 

II.  To  brothers  and  sisters  of  the  whole  blood,  and  their  issue  in  the  same 
manner. 

III.  To  the  father,  unless  the  inheritance  came  from  the  part  of  the  mother; 
in  which  case,  it  descends  as  if  the  father  had  previously  died. 

IV.  To  the  mother  for  life;  and,  after  her  death,  to  go  as  if  the  mother 
had  previously  died. 

V.  If  there  be  no  such  kindred,  then  to  brothers  and  sisters  of  the  half- 
blood  and  their  issue  by  right  of  representation;  but  if  the  estate  came  from 
an  ancestor,  then  only  to  those  of  the  blood  of  such  ancestor,  if  any  be  liv- 
ing. 

VI.  If  there  be  none  of  these,  then  to  the  next  of  kin  in  equal  degree, 
subject  to  the  restriction  aforementioned  as  to  ancestral  estates.  Nixon, 
Dig.  N.  J.  Laws,  1855,  pp.  194— 19G;  1868,  pp.  235,  236;  Rev.  p.  297. 

In  New  York,  the  roal  estate  of  an  intestate  descends: — 

I.  To  his  lineal  descendants. 

II.  To  his  fother. 

III.  To  his  mother. 

IV.  To  his  collateral  relatives. 
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Subject,  however,  to  these  rules: — 

1.  Lineal  descendants,  being  in  equal  degree,  take  in  equal  parts. 

2.  If  any  of  the  children  of  the  intestate  are  living  and  others  are  dead, 
leaving  issue,  such  issue  takes  by  representation. 

3.  The  preceding  rule  applies  to  all  descendants  of  unequal  degrees,  so 
that  those  who  are  in  the  nearest  degree  oi  consanguinity  take  the  share 
w^hich  would  have  descended  to  them  had  all  the  descendants  in  the  same 
degree  been  living,  and  the  children  in  each  degree  take  the  share  of  their 
parent. 

4.  If  there*  be  no  descendants,  but  the  father  be  living,  he  takes  the  whole, 
unless  the  inheritance  came  to  the  intestate  on  the  part  of  his  mother,  and 
the  mother  be  living.  But  if  she  be  dead,  then  the  inheritance  descending 
on  her  part  goes  to  the  father  for  life,  and  the  reversion  to  the  brothers  and 
sisters  of  the  intestate,  and  their  descendants;  but  if  there  be  none  living, 
then  to  the  father  in  fee. 

V.  If  there  be  no  descendants  and  no  father,  or  a  father  not  entitled  to 
take  as  above,  then  the  inheritance  descends  to  the  mother  for  life,  and  the 
reversion  to  the  brothers  and  sisters  of  the  intestate,  and  their  descendants, 
by  representation;  but  if  there  be  none  such,  then  to  the  mother  in  fee. 

In  North  Carolina,  when  any  person  dies  seised  of  any  inheritance,  or  of 
any  right  thereto,  or  entitled  to  any  interest  therein,  it  descends  according 
to  the  following  rules  : — 

I.  Inheritances  lineally  descend  to  the  issue  of  the  person  who  died  last 
seised;  but  do  not  lineally  ascend,  except  as  hereinafter  stated. 

II.  Females  inherit  equally  with  males,  and  younger  with  older  children. 

III.  Lineal  descendants  represent  their  ancestor. 

IV.  On  failure  of  lineal  descendants,  where  the  inheritance  has  been  trans- 
mitted by  descent  or  otherwise  from  an  ancestor  to  w  hom  the  intestate  was 
an  heir,  it  goes  to  the  next  collateral  relations  of  the  blood  of  that  ancestor, 
subject  to  the  two  preceding  rules. 

V.  When  the  inheritance  is  not  so  derived,  or  the  blood  of  such  ancestor 
is  extinct,  then  it  goes  to  the  next  collateral  relation  of  the  person  last  seised, 
whether  of  the  paternal  or  maternal  line,  subject  to  the  same  rules. 

VI.  Collateral  relations  of  the  half-blood  inherit  equally  with  those  of  the 
whole  blood,  and  the  degrees  of  relationship  are  computed  according  to  the 
rules  which  prevail  in  descents  at  common  law.  Provided,  that  if  there  be 
no  issue,  nor  brother,  nor  sister,  nor  issue  of  such,  the  inheritance  vests  in 
the  father,  if  living;  and  if  not,  then  in  the  mother,  if  living. 

VII.  If  there  be  no  heirs,  the  widow  is  deemed  such,  and  inherits. 

VIII.  An  estate  for  the  life  of  another  is  deemed  an  inheritance  ;  and  a 
person  is  deemed  to  have  been  seised,  if  he  had  any  right,  title,  or  interest 
in  the  inheritance.  N.  Car.  Code,  1854,  c.  38,  p.  248  ;  Battle's  Kevisal,  1873, 
c.  36  ;  Code  1883,  vol.  1,  sec.  1281. 

In  Ohio,  when  any  person  dies  intestate,  having  title  or  right  to  real 
estate  of  inheritance  which  came  to  him  by  devise  or  deed  of  gift  from  any 
ancestor,  such  estate  descends: — 

I.  To  the  children,  or  their  representatives. 

II.  To  the  husband  or  wife,  relict  of  the  intestate,  during  his  or  her  natu- 
ral life. 

III.  To  the  brothers  and  sisters  of  the  intestate  of  the  blood  of  the  ances- 
tor, whether  of  the  whole  or  half  blood,  or  their  representatives. 

IV.  To  the  ancestor  from  whom  X\w.  estate  came  by  deed  or  gift,  if  living. 

V.  To  the  children  of  the  ancesti.r  from  whom  the  estate  came,  or  their  re- 
presentatives ;  if  none,  then  to  the  husband  or  wife,  relict  of  such  ancestor, 
for  life  ;  (m  his  or  her  death,  or,  if  there  be  none  such,  to  the  brothers  and 
sisters  of  such  ancestor,  or  their  representatives  If  ncme,  tlien  to  the  ))rothers 
and  sisters  of  the  intestate  of  the  half  blood,  thoujih  such  brothers  and  sisters 
be  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came. 
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VI.  To  the  next  of  kin  to  the  intestate,  of  the  blood  of  the  ancestors  from 
whom  the  estate  came. 

VII.  If  the  estate  came  not  by  descent,  devise  or  deed  of  gift,  it  descends 
as  follows  : — 

1.  To  the  children  of  the  intestate,  and  their  representatives. 

2.  To  the  husband  or  wife  of  the  intestate. 

3.  To  the  brothers  and  sisters  of  the  whole  blood,  and  their  representa- 
tives. 

4.  To  brothers  and  sisters  of  the  half  blood,  and  their  legal  representa- 
tives. 

5.  To  the  father,  or,  if  the  father  be  dead,  to  the  mother. 

6.  To  the  next  of  kin  to  and  of  the  blood  of  the  intestate. 

VIII.  If  there  be  no  kindred,  then  to  the  surviving  husband  or  wife  as  an 
estate  of  inheritance;  and  if  there  be  no  such  relict,  it  escheats  to  the  state, 
R.  S.  1860,  c.  36,  sees.  1—3;  Supplement,  1868,  pp.  304,  306;  R.  St.  1880, 
sees.  4158,  4159,  4163. 

VI.  No  representation  is  admitted  among  collaterals  beyond  the  degree  oJ 
brothers'  and  sisters'  children;  and  there  is  no  distinction  between  the  full 
and  half  blood. 

VII.  In  default  of  heirs,  it  escheats  to  the  state.  N.  H.  Gen.  Stat.  1867, 
c.  184,  sees.  1,  7;  Gen.  Laws,  1878,  c.  203,  sees.  1—3,  7. 

In  Oregon,  the  rules  of  descent  are  the  same  as  in  Massachusetts,  except 
that  in  Oregon  it  is  provided,  that  if  the  intestate  leave  no  issue,  nor  father, 
and  no  brother  nor  sister  living  at  his  death,  the  estate  shall  descend  \x)  his 
mother,  to  the  exclusion  of  the  issue  of  his  deceased  brothers  or  sisters,  and 
the  wife  of  the  intestate  takes  on  failure  of  lineal  descendants,  and  before 
the  father,  mother,  brothers  and  sisters.  Oreg.  Stat.  c.  11,  p.  379;  Gen. 
Laws,  1872,  pp.  547 — 549.  Since  the  changes  in  the  laws  of  Massachusetts, 
the  course  of  descent  more  nearly  resembles  that  in  Nebraska  (q.  v,,)  with 
which  it  is  identical,  except  that  in  default  of  issue  the  land  goes  to  the  wife 
in  fee,  if  she  is  alive,  if  not,  to  the  father;  whereas  in  Nebraska  it  goes  to  the 
widow  for  life  only.     Oreg.  Gen.  Laws,  p.  574. 

In  Pennsylvania  real  estate  descends: — 

I.  When  a  husband  dies  intestate,  his  widow  takes  of  his  real  estate, — if 
there  be  issue,  one-third  for  life;  if  there  be  no  issue,  but  collateral  heirs  or 
other  kindred,  one-half  (including  the  mansion  house  and  buildings  appur- 
tenant thereto)  for  life;  if  there  be  no  heirs  or  kindred  of  the  husband,  the 
whole  absolutely.  When  he  leaves  a  will,  she  may  take,  in  opposition 
thereto,  such  interest  as,  in  case  of  intestacy,  she  would  have  been  entitled 
to. 

II.  When  a  wife  dies  intestate,  her  husband  takes  her  real  estate  for  life 
as  tenant  by  the  curtesy,  provided  the  issue,  if  aiiy,  would  have  inherited. 
When  she  leaves  a  will,  he  may  take,  in  opposition  thereto,  such  share  and 
interest,  as  she,  had  she  survived,  might  have  taken  in  opposition  to  his 
will,  or  the  whole  for  life  as  tenant  by  the  curtesy. 

Subject  to  the  above,  the  real  estate  of  an  intestate  goes — 

III.  To  children  and  their  descendants,  equally,  if  they  are  all  in  the  same 
degree;  if  not,  then  by  representation,  the  issue  in  every  case  taking  only 
such  share  as  would  have  descended  to  the  parent  if  living. 

IV.  In  default  of  issue,  then  to  the  father  and  mother  during  their  joint 
lives  and  the  life  of  the  survivor  of  them;  and  after  them  to  the  brothers  and 
sisters  of  the  intestate  of  the  whole  blood,  and  their  children  by  representa- 
tion. 

V.  If  there  be  none  of  these,  then  to  the  next  of  kin,  being  descendants 
of  brothers  and  sisters  of  the  whole  blood.  The  degrees  are  reckoned  accord- 
ing to  the  civil  law. 

VI.  If  none  of  these,  to  the  father  and  mother,  if  living,  or  the  survivor 
of  them  in  fee. 
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VII.  In  default  of  these,  to  the  brothers  and  sisters  of  the  half  blood  and 
their  children  by  representation. 

VIII.  In  default  of  all  persons  as  above  described,  then  to  the  next  of  kin 
of  the  intestate. 

IX.  Before  the  act  of  27th  April,  1855,  no  representation  among  collater- 
als was  allowed  after  brothers'  and  sisters'  children;  but  by  that  act  it  was 
permitted  to  the  grandchildren  of  brothers  and  sisters,  and  the  children  of 
uncles  and  aunts. 

X.  No  person  can  inherit  an  estate  unless  he  is  of  the  blood  of  IH:he  an- 
cestor from  whom  it  descended,  or  by  whom  it  was  given  or  devised  to  the 
intestate. 

XI.  In  default  of  known  heirs  or  kindred,  the  estate  is  vested  in  the  sur- 
viving husband  or  wife. 

XII.  In  default  of  these,  it  escheats  to  the  state.  Purdon,  Dig.  Penn. 
Laws,  ed.  ISo".,  pp.  452,  1129;  and  9th  ed.  1861,  p.  562;  1872,  vol.  1,  pp. 
806—808;  Brightly's  Purdon's  Dig.  vol.  1,  p.  930,  Intestates. 

In  Rhode  Island,  when  any  person  having  title  to  any  real  estate  of  in- 
heritance dies  intestate,  such  estate  descends  in  equal  portions: — 

I.  To  his  children  or  their  descendants. 

II.  To  the  father. 

III.  To  the  mother,  brothers,  and  sisters,  and  their  descendants. 

IV.  If  tliere  be  none  of  these,  the  inheritance  goes  in  equal  moieties  to 
the  paternal  and  maternal  kindred,  each  in  the  following  course: — 

1.  To  the  grandfather,  if  there  be  any. 

2.  To  the  grandmother,  uncles,  and  aunts,  on  the  same  side,  and  their 
descendants. 

3.  To  the  great-grandfathers,  or  great-grandfather. 

4.  To  the  great-grandmothers,  or  great-grandmother,  and  the  brothers 
and  sisters  of  the  grandlathers  and  grandmothers,  and  their  descendants; 
and  so  on  without  end;  passing  first  to  the  nearest  lineal  male  ancestors,  and 
for  want  of  them,  to  the  lineal  female  ancestors  in  the  same  degree,  and  the 
descendants  of  such  male  and  female  lineal  ancestors. 

V.  No  right  to  the  inheritance  accrues  to  any  persons  whatsoever,  other 
than  to  the  children  of  the  intestate,  unless  such  persons  be  in  being,  and 
capable  in  law,  to  take  as  heirs  at  the  time  of  the  intestate's  death. 

VI.  When  the  inheritence  is  directed  to  go  by  moieties,  as  above,  to  the 
paternal  and  maternal  kindred,  if  there  be  no  such  kindred  on  the  one  part, 
the  whole  goes  to  the  other  part;  and  if  there  be  none  of  either  part,  the 
whole  goes  to  the  husband  or  wife  of  the  intestate;  and  if  the  husband  or 
wife  l)e  dead,  it  goes  to  his  or  her  kindred  in  the  like  course  as  if  such  hus- 
band or  wife  had  survived  the  intestate,  and  then  died,  entitled  to  the  es- 
tate. 

VII.  The  descendants  of  any  person  deceased  inherit  the  estate  which  such 
person  would  have  inherited  had  such  person  survived  the  intestate. 

VIII.  If  the  estate  came  by  descent,  gift  or  devise,  from  the  parent  or  other 
kindred  of  the  intestate,  and  such  intestate  die  without  children,  it  goes  to 
the  next  ot  kin  to  the  intestate,  of  the  blood  of  the  person  from  whom  such 
estate  came  or  descended,  if  any  there  be.  R.  I.  Rev.  Stat.  1857,  c.  159,  sees. 
1 — 6.  In  default  of  heirs,  the  estate  is  taken  possession  of  by  the  town  where 
it  may  be.  R.  I.  Rev.  Stat.  1857,  c.  160:  1872,  c.  176,  177;  Public  Stat.  1882, 
c.  187,  sees.  1—6. 

In  South  Carolina,  when  any  person  possessed  of,  interested  in,  or  en- 
titled to  any  real  estate  in  his  own  right,  in  fee  simple,  dies  intestate,  it 
descends  : — 

I.  One-third  to  the  widow  in  fee,  the  remainder  to  the  children. 

II.  Lineal  descendants  represent  their  parents. 

III.  If  no  issue  or  lineal  descendants,  then  one-half  to  the  wife;  and  the 
other  half  is  equally  divided  between  father,  or  if  he  be  dead,  the  mother  and 
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brothers  and  sisters  of  the  whole  blood;  children  of  deceased  brother  or  sis- 
ter to  take  ihe  share  which  their  parent  would  have  had;  provided  that  there 
l)e  no  representations  admitted  anjong  collaterals  after  l)r()thers'  jind  sisters' 
children.  If  no  father  or  mother,  the  share  goes  as  the  rest  is  directed  to  be 
distributed  in  this  section. 

IV.  If  the  intestate  leaves  no  child  or  descendant,  or  brothers  or  sisters, 
of  the  whole  blood,  or  their  children,  hut  leaves  a  widow  or  father  or  mother, 
the  widow  takes  one-half,  and  the  father  or  mother  the  other.  If  he  leaves 
no  descendant,  father  or  mother,  but  a  widow,  and  brothers  and  sisters  of 
the  wliole  l)lood,  the  widow  takes  one-half,  and  the  brothers  and  sisters  the 
other  half;  children  of  deceased  brothers  and  sisters  taking  their  share. 

V.  If  no  wife,  issue,  nor  lineal  descendants,  then  the  whole  estate  shall 
be  divided  e(iually  between  father,  or,  it  he  be  dead,  the  mother  and  brothers 
and  sisters  of  whole  blood. 

VI.  If  intestate  leaves  no  lineal  descendants,  father,  mother,  brother,  or 
sister,  ot  the  whole  blood,  but  a  widow  and  brother  or  sister  of  half  blood, 
and  a  child  or  children  of  brother  or  sister  of  whole  bl<K)d,  widow  shall  take 
one-hall',  au'l  other  half  shall  be  divided  equally  between  brothers  or  sisters 
ot  half  blood,  and  children  of  brothers  and  sisters  of  whole  blood:  the  chil- 
dren of  every  deceased  brother  or  sister  of  whole  blood  taki?ig  among  them 
a  share  equal  to  the  share  of  a  brother  or  sister  of  half  ]»loo(l.  It  there  be  no 
brother  or  sister  of  half  Vdood,  then  half  the  estate  shall  descend  to  child  or 
children  of  deceased  brother  or  sister;  and  if  there  be  no  children  of  deceased 
brother  or  sister  of  whole  blood,  then  said  half  shall  go  to  brothers  and  sisters 
of  half  blood. 

VII.  If  none  of  these,  then  widow  shall  take  one-half,  and  other  half  to 
lineal  ancestors. 

VIII.  If  none  of  these,  then  widow  takes  two-thirds,  and  residue  goes  to 
next  of  kin. 

IX.  Degrees  of  kindred  are  computed  by  beginning  with  the  intestate, 
reckoning  up  to  the  common  ancestor  anfl  down  to  the  claimant,  inclusively, 
each  step  being  a  degree.    . 

X.  If  there  is  no  widow,  her  share  goes  as  is  provided  in  the  preceding 
clauses  for  the  rest  of  the  estate. 

XI.  On  the  decease  of  the  wiie,  the  husband  takes  the  same  share  in  his 
wife's  estate  that  she  would  have  taken  in  his  had  she  survived  him;  and 
the  remaining  goes  in  the  same  manner  as  described  in  case  of  the  intestacy 
of  a  married  woman. 

XII.  If  there  is  no  husband,  his  share  goes  as  is  provided  in  the  preceding 
clause  for  the  rest  of  the  estate. 

XIII.  If  there  be  no  issue,  parent,  nor  brother,  nor  sister  of  the  whole 
blood,  nor  their  children,  nor  brother  nor  sister  of  the  half  blood,  nor  lineal 
ancestor,  nor  next  of  kin,  the  whole  goes  to  the  surviving  husband  or  wife. 
5  S.  Car.  Stat,  at  Large,  1G2,  1G3,  30.3;  6  Id.  284,  285;  Rev.  Stat.  1873,  pp. 
438,  439;  Geb.  Stat.  1882,  sec.  1845. 

In  Tennessee,  the  land  of  an  intestate  descends: — 
I.  Without  reference  to  the  source  of  his  title, — 

1.  To  all  the  sons  and  daughters  equall^^,  and  to  their  descendants  by 
right  of  representation. 

2.  If  there  be  none  of  these,  and  either  parent  be  living,  then  to  such 
parent. 

II.  If  the  estate  was  acquired  by  the  intestate  and  he  died  without 
issue, — 

1.  To  his  brothers  and  sisters  of  the  whole  and  half  blood  born  before  or 
after  his  death,  and  to  their  issue  by  representation. 

2.  In  default  Df  these,  to  the  father  and  mother  as  tenants  in  common. 

3.  If  both  be  dead,  then  in  equal  moieties  to  the  heirs  of  the  father  and 
mother  in  equal  degree,  or  representing  those  in  equal  degree,  of  relation- 
ship to  the  intestate;  but  if  these  are  not  in  equal  degree,  then  to  the  heirs 
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nearest  in  blood,  or  representing  those  nearest  in  blood,  to  the  intestate,  in 
preference  to  others  more  remote. 

III.  Wlieu  the  land  came  by  gift,  devise,  or  descent,  from  a  parent,  or  the 
ancestor  of  a  parent,  and  he  died  without  issue,-- 

1.  If  there  be  brothers  and  sisters  of  the  paternal  line  of  the  half  blood, 
and  such  also  of  the  maternal  line,  then  it  descends  to  the  brothers  and 
sisters  on  the  part  of  the  parent  from  whom  the  estate  came,  in  the  same 
manner  as  to  brothers  and  sisters  of  the  whole  blood,  until  the  line  of  such 
parent  is  exhausted  of  the  half  blood,  to  the  exclusion  of  the  other  line. 

2.  If  no  brothers  or  sisters,  then  to  the  parent,  if  living,  from  whom  or 
whose  ancestors  it  came,  in  preference  to  the  other  parent. 

3.  It  both  be  dead,  then  to  the  heiie  of  the  parent  from  whom  or  whose 
ancestor  it  came. 

IV.  The  same  rules  of  descent  are  observed  in  lineal  descendants  and  col- 
laterals respectively,  when  the  lineal  descendants  are  further  removed  from 
their  ancestor  than  grandchildren,  and  when  the  collaterals  are  further  re- 
moved than  children  of  brothers  and  sisters. 

V.  If  there  be  no  heirs,  then  to  the  husband  or  wife  in  fee-simple. 

VI  A  child  of  color  cannot  inherit  the  estate  of  its  mother's  husband,  un- 
less the  mother  or  husband  was  a  person  of  color.  Tenn.  Code,  1858,  p.  476, 
sees.  2420—2425;  Mill.  &  V.  Code,  1884,  sees.  3268—3272. 

In  Texas,  real  estate  of  inheritance  descends  : — 

I.  To  children  and  their  descendants. 

II.  To  father  and  mother  in  equal  portions;  but  if  one  be  dead,  then  one- 
half  to  the  survivor,  and  the  other  to  brothers  and  sisters  and  their  descend- 
ants; but  if  there  be  none  of  these,  then  the  whole  goes  to  the  surviving 
father  or  mother. 

III.  If  there  be  neither  father  nor  mother,  then  the  whole  to  the  brothers 
and  sisters  of  the  intestate  and  their  descendants. 

IV.  If  there  be  no  kindred  aforesaid,  then  the  estate  descends  in  two 
moieties,  one  to  the  paternal  and  the  other  to  the  maternal  kindred,  in  the 
following  course: — 

1.  To  the  grandfather  and  grandmother  equally. 

2.  If  only  one  of  these  be  living,  then  one-half  to  such  survivor,  and  the 
other  to  the  descendants  of  the  other. 

3.  If  there  be  no  such  descendants,  then  the  whole  to  the  surviving  grand- 
parent. 

4.  If  there  be  no  such,  then  to  the  descendants  of  the  grandfafher  or 
grandmother,  passing  to  the  nearest  lineal  ancestors. 

V.  There  is  no  distinction  between  ancestral  and  acquired  estates. 

•VI.  If  there  be  a  surviving  husband  or  wife,  and  a  child  or  children  or 
their  issue,  such  survivor  takes  one-third  of  the  estate  for  life,  with  remain- 
der to  children  or  their  descendants. 

VII.  If  no  issue  or  descendants,  then  the  surviving  husband  or  wife  takes 
half  the  land,  without  remainder  over;  and  the  other  half  passes  according 
to  the  preceding  rules;  but  if  there  is  neither  issue,  father  nor  mother, 
brother  or  sister,  or  their  descendants,  the  whole  estate  goes  to  the  surviving 
husband  or  wife. 

VII.  Among  collaterals,  those  of  the  halfblood  inherit  only  half  as  much 
as  those  of  the  whole  blood;  but  if  all  be  of  the  half  blood,  they  have  whole 
jwrtions. 

IX.  If  all  relations  are  in  the  same  degree,  they  take  per  capita ;  otherwise, 
per  stirpes.  Oldham  &  White,  Dig.  Tex.  Laws,  1859,  p.  99;  Paschal's  Dig. 
1866,  sees.  3419—3422,  p.  558;  Rev.  Stat.  1879,  art.  1645—1648,  1652. 

In  Vermont,  when  any  person  dies  seised  of  any  lands,  tenements,  or  here- 
ditaments within  the  state,  or  any  right  thereto,  oris  entitled  to  any  interest 
therein,  the  estate  descends: — 

I.  In  equal  shares  to  his  children,  or  their  representatives. 
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II.  If  he  leave  no  issue,  his  widow  is  entitled  to  the  whole  forever,  if  the 
estate  does  not  exceed  the  sum  ot  two  tliousand  dollars.  If  it  exceeds  this 
sum,  tlien  tlie  widow  is  entitled  to  such  sum,  and  one-half  of  the  remainder 
of  tlie  estate;  and  tlu;  remainder  descends  as  the  whole  would  if  no  widow 
had  survived;  and  if  there  he  no  kindred,  the  widow  is  entitled  to  the  whole. 
If  the  wile  leaves  no  issue,  the  hushand,  surviving!;,  is  entitled  to  the  same 
interest  in  her  estate  as  she  would  have  had  in  his. 

III.  If  there  he  n6  issue,  nor  widow,  the  father  takes  the  whole. 

IV.  If  their  be  neither  of  these,  it  goes  to  the  brothers  and  sisters  equally, 
and  their  representatives;  and  if  his  mother  be  living,  she  takes  the  same 
share  as  a  brother  or  sistej-. 

V.  If  none  of  the  relatives  above  named  survive,  then  it  descends  in 
equal  shares  to  the  next  of  kin,  in  equal  degreee;  but  no  person  is  entitled 
by  right  of  representation. 

VI.  If  there  are  no  kindred,  it  goes  to  the  surviving  husband  or  wife  in  lee. 

VII.  The  degrees  of  kindred  are  computed  according  to  the  rules  of  the 
civil  law,  and  tlie  half  blood  inherits  ecjually  with  the  whole  blood. 

VIII.  It  there  be  no  kindred  or  husband  or  wife,  it  escheats  to  the  town 
for  the  use  of  the  schools.  Vt.  Comp.  Stat.  1850,  c.  55;  and  Gen.  Stats.  1861^, 
c.  56,  sees.  1—3;  Kev.  Laws,  1880,  sec.  2230, 

In  Virginia^  when  a  person  having  title  to  any  real  estate  of  inheritance 
dies  intestate  as  to  such  estate,  it  descends: — 

I.  To  his  children  and  their  descendants. 

II.  If  there  be  none  such,  to  the  father. 

III.  If  no  lather,  to  the  mother  and  brothers  and  sisters,  and  their  de- 
scendants. 

IV.  If  there  be  none  of  these,  then  one-halt  goes  to  the  paternal,  the  other 
to  the  maternal  kindred,  as  follows: — 

1.  To  the  grandfather. 

2.  To  the  grandmother,  uncles,  and  aunts  on  the  same  side,  and  their  de- 
scendants. 

3.  To  the  great-grandfathers  or  great-grandfather. 

4.  To  the  great-grandmothers  or  great-grandmother,  and  the  brother  and 
sisters  of  the  grandfathers  and  grandmothers,  and  their  descendants;  and  so 
on.  passing  to  the  nearest  lineal  male  ancestors,  and  for  Avant  of  these,  to  the 
nearest  lineal  female  ancestors  in  the  same  degree,  and  their  descendants. 

V.  If  there  be  no  paternal  kindred,  the  whole  estate  goes  to  the  maternal 
kindred;  and  vice,  versn. 

VI.  If  there  be  neither  paternal  nor  maternal  kindred,  the  whole  goes  to 
the  husband  or  wife  of  the  intestate  ;  and  if  the  husband  or  wife  be  dead, 
then  his  or  her  kindred  take  the  estate  in  the  same  manner  as  though  they 
had  survived  the  intestate  and  died. 

VII.  Collaterals  of  the  half  blood  inherit  only  half  as  much  of  those  of  the 
whole  blodd  ;  but  if  all  the  collaterals  be  of  the  half  blood,  the  ascending 
kindred  (if  an 3^)  have  double  portions. 

VIII.  When  the  estate  goes  to  children,  or  to  the  mother,  brothers,  and 
sisters,  or  to  the  grandmothers,  uncles,  and  aunts,  or  to  any  of  his  female 
lineal  ancestors,  with  the  children  of  his  deceased  lineal  ancestors,  male  and 
female,  in  the  same  degree,  they  take  per  capita  ;  but  if  the  degrees  are  un- 
equal, they  \\i\ie  per  stirpes.     Va.  Code,  1849,  c.  123,  p.  522,  c.  119,  sees.  1 — 3. 

The  rules  of  descent  in  West  Virginia  are  the  same  as  in  Virginia.  Code, 
1870.  c.  78,  sees.  1  -3.  Acts  of  1884,  c.  94. 

In  Wiiiconsin,  land  descends  : — 

I.  To  the  children  in  equal  shares,  grandchildren  by  a  deceased  child  taking 
the  share  of  the  grandparent,  by  representation. 

II.  If  there  are  no  children  surviving,  then  to  the  husband  or  widow  sur- 
viving. 
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III.  It  no  children,  or  husband  or  wife,  to  the  porcnts  or  surviving  parent. 

IV.  If  there  are  no  parents,  to  the  brothers  and  sisters  equally,  children 
of  deceased  taking  by  right  of  representation. 

V.  If  there  are  none  of  these,  to  the  next  of  kin.     R.  S.  c.  102,  sees. 
2270—2276. 
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Abandonment  on  a  policy,  iii.  318. 

when  (lelinitive,  iii.  324 

effect  on  Ireight,  iii.  333. 

of  an  easement,  iii,  432,  note,  447. 
Abeyance,  iv.  217,  25S— 2G0. 
Abjuration  of  allegiance,  ii.  04. 

of  the  realm,  ii.  loG,  note. 
Abridgments  of  the  law,  i.  507,  510. 
Absconding  and  absent  debtors,  ii.  401 — 408. 
Absolute  rights,  ii.  1. 

of  personal  safety,  ii.  11. 

of  personal  character,  ii.  16. 

of  personal  liberty,  ii.  26. 

of  religious  liberty,  ii.  34. 
Acceptance  of  goods,  ii.  494,  495,  502,  503,  545. 

in  part,  ii.  495. 

of  a  bill,  iii.  82. 

supra  protest,  iii.  87. 

of  forged  drafts,  iii.  86. 
Accession,  title  by,  ii.  360 — 364. 
Accommodation  paper,  iii.  86. 
Account,  action  of,  iv.  359,  369, 
Accretion,  iii.  428. 
Accumulation  of  profits,  of  personal  property,  ii.  353. 

of  real,  iv.  284—287.    ' 

if  void,  other  parts  of  the  will  good,  iv.  346. 
Action,  privilege  as  a  defence  in,  for  libel  and  slander,  ii.  22,  n.  20. 

truth  as  a  defence  in,  for  libel  and  slander,  ii.  21,  n.  20. 
Actions,  real,  iv.  71. 
Adjudications,  force  of,  i.  473,  490. 
Adjustment  of  general  average,  iii.  240 — 245. 

of  partial  loss.  iii.  335. 
Admeasurement  of  pasture,  iii.  418. 
Administration  of  estates,  ii.  409 — 414. 

effect  of  domicile,  ii.  428 — 434. 

title  to,  ii.  410—414. 

foreign,  ii.  431 — 433. 
Administrators,  ii.  414 — 418. 

power  to  sell  land,  iv.  438.  ( 

who  are  entitled  to  be,  ii.  409 — 414. 

order  of  paying  debts,  ii.  416 — 419. 

distribution  among  next  of  kin,  ii.  420 — 436. 

liable  for  devastavits  of  intestate,  ii.  416. 
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Administrator,  public,  in  New  York,  ii.  410.  "                      ■< 

Admiralty  decisions  on  national  law,  i.  18.  1 

jurisdiction  over  prizes,  i.  353.  ' 

criminal  jurisdiction,  i.  360 — 365.  ; 

as  to  torts,  i.  367.  note.  . 

limits  circumscribed,  i.  365 — 378.  '' 
civil  jurisdiction,  i.  377. 

new  proofs  on  appeal,  i.  29i).  i 

extended  jurisdiction  of  federal  courts,  i.  369,  n.  7. 
common  law  remedies  saved  to  suitors,  i.  372,  n.  10. 
practice,  i.  380.  and  note. 

Admis.sions  of  the  states,  dates  ol,  i.  230,  n   1:2;  384,  n.  18. 

Adultery,  cause  for  divorce,  ii.  98,  104,  105.  *                           ! 
bars  dower,  iv.  52,  53. 

Advancement  to  a  child,  ii,  421,  422;  iv.  417,  418. 

Advense  possession,  i  v.  446 — 449. 

Affreightment,  iii.  201.  [ 

.iissolution  of  the  contract,  iii.  248.  , 

Agency  in  trade  with  the  enemy,  i.  77.  j 

Agents,  how  constituted,  ii.  613.  ^ 

defined,  ii.  613,  n.  1;  614,  n.  2.  j 

authority  of,  ii.  614,  n.  2;  618,  n.   1.  ' 

mode  of  appointment  of,  ii.  614,  n.  2.  ' 

ratilicatiou  of  acts  of,  ii.  616,  n.  3.  i 

power  and  duty,  ii.  617 — 633.  ' 

when  i)ersonally  bound,  ii.  630,  631.  J 

when  responsible  to  his  principal  for  extra  damages,  ii.  630,  note.  > 
public,  when  resi)onsible,  ii.  633. 

when  all  must  join,  ii.  693.  ■ 

power  to  insure,  iii.  260.            .  • 

lien,  ii.  634.  , 

requisites  to,  lien,  ii.  639,  n.  23.  ' 

revocation  of  them,  ii.  643,  645.  \                                                        ' 
powers  cease,  ii,  (543 — 647. 

Agisters  of  cattle,  ii.  391.                                ,  ■ 

Agreements,  specific  performance  of,  ii.  471 — 477,  487;  iv.-  451. 

see  Contracfs.  ' 

Alabama,  statutory  rights  of  married  women  in,  ii.  658.                                                     I 

Ala.ska  purchase,  i.  258,  n.  7.  i 

Aliens,  sue  in  the  federal  courts,  i.  343.  | 

defined,  ii.  50.  j 

rights  and  disabilities,  ii.  53—56,  61—64.  j 

under  the  French  law,  ii.  68.  ' 

ccKfui  que  irusts,  ii.  62.  ' 
rights  as  to  land,  ii.  61. 

mortgagees,  ii.  62.  ,                                    . 
dying  intestate,  ii.  67, 

privileges  under  state  laws,  ii.  69 — ^72.  ' 

mode  of  naturalization,  ii.  64.  , 

removal  of  disabilities  of,  ii.  p.  70,  n.  4.  .                        ; 

Alien  enemy,  when  under  protection,  i.  56,  57;  ii.  63.                                                          ; 

cannot  sue.  i.  6H.  . 

by  domicile,  i.  74, — 80.  '                                                                   j 

Alienation  of  lands,  iii.  507;  iv.  441 — 445.  ^ 

histx>ry  of,  iv.  441.  n.  ■ 

restraints  on,  void,  iv.  131.  ." 

may  be  suspended  for  two  lives,  iv.  271.  272.  > 

Alimony,  ii.  98,  99,  127.  i 
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[The  paginf?  refers  to  the  [•]  pages.  J 
Allegiance,  to  the  U.  S.,  how  created,  ii.  '39,  42, 

native,  ii.  39,  42. 

temporary,  ii.  (V.i,  (i\. 

how  far  indefeasible,  ii.   42 — 49. 

to  whom  due,  ii.  44. 

for  commercial  purposes,   ii.  49. 

feudal,  iii.  r)12. 
Alliance,  defensive,  i.  50. 

effect  on  licenses,   i.  69. 

with  France,  i.  ol. 
Allies,  not  to  trade  with  the  enemy,  i.  09. 

included  in  treaties  of  peace,  i.  167. 
Allodial  lands,  iii.  488,  495,  498,  533,  514;  iv.  3. 
AUodium,   iii. 48^,  498,  513;  iv.  2. 
Alluvion,  iii.  428. 
Amalphitan  table,  iii.  9. 
Amba.ssadors,  their  inviolability,   i,  15,  38. 

protection  given  them,  i.  182. 

grades  of  them,  i.  39. 

when  suspended,  i.  38. 

privileges,  i.  3D. 

binding  acts,  i.  40. 
Ambigaiiax  patens  et  httens,  ii.  556. 
Amendments,  lirst  ten  do  not  limit  powers  of  the  states,  i.  407,  n.  1. 

11th  enabled  states  to  repudiate  their  debts,   i.  297,  n.  5. 

14th  changed  the  rule  of  apportionment  of  representatives,  i.  230,  n.  11. 

14th  defines  citizens  of  the  U,  S.,  i.  229,  n,  9, 

14th  established  a  disqualification  for  otfice,  i,  228,  n,  6, 

15th  secures  citizens'  right  to  A'ote,  i.  229,  n,  9. 
Amphyctionic  council,  i,  5. 

its  influence  on  the  law  of  nations,  i.  5,  n.  4. 
Ancestor.  deV)ts  of,  iv,  419 — 422. 
Ancestral  estates,  i\.  404. 
Ancient  lights,  iii.  445,  446. 
Angell  on  water  courses,  iii.  454. 
Animus  manendi,  1.  76. 
Animals,  ferx  natune,  ii.  348. 
Annuities,  iii.  460, 
Antenati,  ii.  40,  56,  58, 
Ante-nuptial  engagements,  ii.  172. 
Antichresis,  iv.   137,  note. 
Anticipation,-  clause  against,  ii.   165,  170. 
Appellate  jurisdiction,  S.  C.  U.  S.,  1.  298,  299,  316—321. 

its  limitations,  1.  324 — 326. 

how  enforced,  i,  316,  321,  442. 

C,  C,  U.  S.,  i.  302,  303. 
Appendant  of  common,   iii.  404. 
Appointment  under  a  power,  iv.  316,  317.  324 — 346. 

to  offices,  U,  S,,  i.  287. 
Appointee  of  a  power,  iv,  317, 
Appointor  of  a  power,  iv,  317. 
Apportionment  of  rent,  iii.  469,  471.  • 

of  annuities,  iii,  471. 

of  wages,  iii,   471, 

of  premium,  iii,  341, 

of  freight,  iii,  333. 

of  representation  in  Congress,  i.  230. 

bill  for,  follo^ving  census  of  1880,  i.  230,  n.  12. 

rule  of,  changed  by  14th  amendment,  i.  230,  n.  11. 
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Appraisement  on  execution,  iv.  432 — 437. 

Apprentice;?,  ii.  201 — 266. 

Appurtenant  of  common,  ill.  404.  i 

Appurtenances  to  land  sold,  iv.  467.  ! 

Aquatic  rights,  iii.  427.  I 

Aristotle  on  rif^hts  of  war,  i.  5.  ^ 

Arkansas  Territory,  i.  384.  : 

Armed  neutrality,*^  i.  126,  127.  \ 

Arms  of  the  sea.  i.  26,  30. 

Articles  of  confederation,  i,  210.     See  Appendix,  i. 
their  imbecility,  i.  212. 

Assent  of  creditors,  to  a  trust  deed,  not  essential,  ii.  533,  iv.  307.  ' 

by  grantee  to  the  delivery  of  a  deed,  essential,  iv.  455  I 

Assets  infuturo,  iv.  354.  i 

marshalled,  iv.  421,  422,  note.  | 

distribution  in  cases  of  foreign  domicile,  ii.  420,  434,  435.                                           | 

distribution  in  equity,  ii.  418.  ' 

Assignee  of  covenants,  iv.  471,  472.  j 

Assignment  under  insolvent  acts,  ii.  395.  i 

of  stock,  by  way  of  security,  ii.  577.  ' 

voluntary,  by  insolvents,  ii.  397,  532.  < 

of  part  of  a  debt,  ii.  532.  < 

of  reversions,  iv.  123.  ■  h 

of  a  policy,  iii.  261.  ' 

of  dower,  iv.  61.  ' 

of  breaches  on  covenants,  iv.  471,  472.  -. 

of  possibilities,  iv.  261,  262.  ' 

in  trust,  without  assent  of  cestui  que  trust,  ii.  533;  iv.  307. 

of  interests  in  land  to  be  in  writing,  iv.  450.  \ 

by  lessee  for  years,  iv.  96.  ] 

Assistance  to  other  nations,  i.  24. 
in  an  unjust  war,  i.  49,  n.  2. 

Athenians,  their  maritime  laws,  iii.  2.  *                 ! 

Attachment  of  property  of  absent  debtors,  ii.  401,  403.  . 

in  rem,  i.  261,  note.  ■ 

of  real  estate,  on  mesne  process,  iv.  435.  ' 

Atkyn's  Reports,  i.  494.  ; 

Attendant  terms,  iv.  87 — 94. 

Attorney  and  counsel,  admission  to  degree  of  both,  i.  307,  n.  59. 

Attorney,  district,  provisions  regarding,  i.  308,  n.  62,  63.  ^ 

Attorney  General,  U.  S.,  i.  308. 

Attorneys,  U.  S.,  i.  306. 

Attorney's  lien,  ii.  640. 

may  commit  maintenance,  iv.  449.  j 

undue  bargains  with  client,  checked,  iv.  449,  note.                                                       i 

Average,  general  or  gross,  iii.  232. 

particular,  iii.  233,  335.  : 

bond  from  consignee,  iii.  244.  ■ 

jettison,  iii.  2.33,  234. 

wages  and  provisions,  iii.  235,  236,  237. 

los.ses  by  necessity,  iii.  238j  239.  , 

stt-anding,  iii.  239.  ' 

adjustment  of  it,  iii.  240 — 245.  i 

on  bottomry,  iii.  359, 

Aversionem  periculi,  iii.  263;  iv.  467. 

Auction  sales,  ii.  536 — 540.  < 

Authors,  rights  of,  ii.  373,  374,  383.  :; 

Authority,  j(unt.  ii.  633.  ^ 

Auxiliary  treaties,  i.  12,  116.  j 
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Bacon.  Lord,  his  definition  of  m:i:\  i.  47. 

liis  writings,   i.  505. 
Bacon's  abridgment,  i.  510. 
Bail  in  the  Jvonian  hiw,  i.  52:i. 
Bailment,  ii.  559. 

definition  of,  ii.  558. 
dcposifnm,  ii.  500. 
DKHKhiiiim,  ii.  568. 
commodalum,  ii.  57;{. 
pledging,  ii.  577. 
loeatum,  ii.  585. 
locatio  rci,  ii.  586. 
local io  operis,  ii.  588. 
carriers,  ii.  597 — 609. 
Baltic  maritime  code.  i.  126,  127. 
Bank,  U.  S.,  lawfully  created,  i.  248. 
not  taxable,  i.  425. 
bank  stock  of  non-residents,  i.  428. 
Bankruptcy,  ii.  389. 

meaning  of,  in  acts  making  U.  S.  a  preferred  creditor,  i.  243,  n.  1. 
Bankrupt  laws,  i.  382,  ii.  389—394. 
defined,  i.  420,  n.  5. 
federal  repealed,  i.  244,  n.  3. 
may  now  be  passed  by  a  state,  i.  244,  n.  3. 
Bank.s,  National,  citizenship  of,  i.  347,  n.  11. 
history  of,  i.  254,  n.  5. 
of  rivers,  iii.  425—427,  439. 
See  Riparian  owners. 
Barbary  states,  i.  188. 
Bargain  and  sale,  iv.  495. 
Barratry,  iii.  305. 

defined,  iii.  305,  n.  50. 
Bastards,  ii.  208—217,  iv.  413—417. 
putative  fiither,  ii.  215. 

cannot  take  as  heirs  or  distributees,  ii.  214;  iv.  413. 
rule  relaxed  in  many  states,  ii.  212 — 214;  iv.  413 — 415. 
Batture,  iii.  429. 
Bays  and  orras  of  the  sea,  i.  26,  30. 

national  jurisdiction  over,  i.  31,  n.  1. 
claim  to  Delaware  Bay,  i.  29. 
Bavley  on  bills,  iii.  74,  127. 
Belligerents,  their  rights,  i.  89—113. 
Beawes,  iii.  120. 
BelVstnw  of  ScofJand.  iii.  376. 

Benecke  on  indemnity,  iii,  334,  note,  338,  note,  351. 
Benefices,  feudal,  iii.  494. 
Biddings  at  mortgage  sales,  iv.  192. 
Bigamy,  ii.  79 — 81. 

Bill  of  exchange,  defined,  iii.  75,  n.  1. 
rule  as  to  acceptance,  iii.  84.  n.  19. 
presentation,  what  is  a  sufficient,  iii.  97.  n.  38. 
sufficiency  of  notice  of  dishonor,  iii.  107,  n.  48;  108,  n.  51. 
postal  notice,  iii.  107,  n.  48. 
Bills  of  lading,  iii.  206. 

negotiable,  ii.  548,  550. 
Bills,  their  history,  iii.  71. 
essential  qualities,  iii.  74. 
rights  of  holder,  iii.  78. 
consideration,  iii.  79,  80. 
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Bills,  acceptance,  iii.  82,  88. 

acceptance  supra  protest,  iii.  87. 

foreign,  iii.  94. 

endoi-seraeut,  iii.  88. 

special  and  without  recourse,  iii.  90,  9':^ 

demand  and  protest,  iii.  93. 

place  of  demand,  iii.  9o — 99. 

discussion  as  to  the  place  of  demand,  iii.  99. 

days  of  grace,  iii.  lOO. 

notice  of  non-payment,  iii.  104 — 109. 

notice  waived,  iii.  109,  113. 

giving  time,  iii.  111. 

measure  of  damages,  iii.  115. 
Bills  of  credit,  i.  407. 
Bills  of  rights,  ii.  1—11. 
Bill  of  sale  of  a  ship,  iii.  130.  • 

grand  bill  of  sale,  iii.  133. 

recital  of  the  register,  iii.  143. 

of  sales  of  chattels,  ii.  526,  531. 
Blackstx5ne's  Commentaries,  i.  512. 
Blockade,  must  exist  in  fact,  i.  144. 

violation  of  it,  i.  151. 

presence  of  adequate  force,  i.  145. 

when  raised,  i.  146. 

absence  of  the  squadron,  i.  145. 

notice  requisite,  i.  147. 

egress  from  it.  i.  146. 

sailing  to  break  it,  i.  147 — 150 

breach  of,  cured,  i.  151. 

of  port  of  discharge,  iii.  223,  224. 
Blood  of  the  first  purchaser,  iii.  404,  405. 
Bocland.  iv.  441. 

Bonds  given  to  U.  S.  claims,  under  preferred,  i.  244,  n.  2. 
Book  of  fiefs,  iii.  497,  note. 
Bottomry,  iii.  353—363. 
Boulay  Paty,  iii.  349. 
Bracton,  i.  499. 
Bridges.     See  Franchises. 

over  navigable  rivers,  iii.  430,  note  b. 
Broker,  ii.  6:22;  iii.  260. 

for  insurance,  iii.  260. 
Brookes'  Abridgment,  i.  508. 
Brown's  Reports,  i.  494. 
Buflfon,  1.  501. 
Burlemaqui,  i.  17. 
Bynkershoeck,  i.  17. 

on  marine  jurisdiction,  i.  28. 

on  insurance,  iii.  347. 

Calendar  months,  iv.  95,  note. 

California,  statutory  rights  of  married  women  in,  ii.  661. 

Cancelling  a  deed,  iv.  196,  452. 

Captures,  maritinje  law  of,  i.  69. 

English  decisions,  i,  70. 

rigiitsin  the  sovereign,  i.  1(X). 

adjudication,  i.  1<)2. 

after  i)eace,  i.  170 — 173. 

jurisdiction  of,  i.  :>04. 

by  non-commissioned  captors,  i.  96,  n..  4. 
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Cargo  on  deck,  iii.  208,  240,  :310. 
Carriers,  ii.  r>\n — 60S). 

(letinition  of,  ii.  598,  n.  49. 

insurcr.s  of  the  gmxls.  ii.  59S,  n.  50. 

not  liable  beyond  his  own  ronte,  ii.  599,  n.  51. 
Cardinal  Woolsey,  i.  490. 
Cartel  ships,  i.  08. 

Case  within  the  constitution,  i.  325.  326,  note. 
C<ums  fiedcris,  i.  49. 
Causa  proxima,  in  policies,  iii.  302. 
Ceded  places  to  U.  S.  i.  429,  431,  n.  10. 
CesHio  bonorum,  i.  422. 
Cesser,  iv.  90,  105. 
Cessions  of  territory,  i.  177. 
Cestui  (pie  (rust,  an  alien,  ii.  62. 

in  equity,  iv.  .303 — 310. 
Cestui  que  use,  iv.  296 — 299. 
Champerty,  iv.  449. 
Chancery  powers  in  the  several  states,  iv.  163,  164. 

jurisdiction  over  lands  abroad,  ii.  463. 
Chancery  jurisdiction  over  foreign  suits,  i.  410,  412:  ii.  124,  note. 

power  to  decree  sales,  iv.  326,  note. 
Chancery  reports,  i.  492 — 495. 
Charge  on  the  estate  of  a  legacy,  iv.  540. 
Charities,  devises  in  favour  of,  ii.  285;   iv,  507. 
Charitable  uses,  ii.  285—288;  iv.  507,  508. 
Charter-party,  iii.  200,  202. 

duty  under  it,  iii.  203—206. 

dissolved,  iii.  223,  248. 
Charter  of  a  vessel,  iii.  137,  138,  203. 

his  duties,  iii.  218. 
Chattels,  gifts  and  settlements  of,  ii.  440,  441. 

real,  ii.  342. 

personal,  ii.  341, 

sale  of,  ii.  468,  492. 

qualified  property  in,  ii.  348. 

limited  in  remainder,  ii.  352. 
Checks,  iii.  75,  88,  91,  104.  * 

See  note  at  the  foot  of  the  page. 

on  an  insolvent  bank,  ii.  497,  iii.  111. 

^  Since  the  third  volume  of  his  edition  was  put  to  the  press,  1  have  seen 
the  opinion  of  Mr.  Justice  Cowen,  in  Harker  r.  Anderson,  21  Wench  II.  372, 
in  which  he  concludes  upon  a  critical  examination  of  the  cases,  that  a  check 
is,  to  all  essential  purposes,  a  bill  of  exchange;  that  the  holder  must  use  due 
diligence  to  present  it  to  the  drawee  for  payment,  before  he  can  charge  either 
the  drawer  or  endorser,  both  ot  whom  he  holds  to  be  equally  in  the  light  of 
sureties,  who  come  in  aid  only  on  the  drawer's  default,  and  who  stand  in 
that  respect  on  an  ecjual  footing;  that  nothing  will  excuse  the  want  of  this 
diligent  presentment,  but  the  absence  of  funds  in  the  hands  of  the  drawee 
when  the  check  wa«  drawn,  or  fraud  on  the  part  of  the  drawer  in  snbstract- 
ing  them,  and  that  the  distinction  which  has  been  raised  between  drawer 
and  endorser  on  this  point,  rests  upon  dicta  not  well  supported.  The  other 
judges  of  the  supreme  court  gave  no  opinion  on  this  point,  and  the  decision 
of  the  court  does  not  therefore  interfere  with  the  previous  cases  on  the  sul> 
ject,  and  I  must  l)eg  leave  to  doubt  as  to  the  soundness  of  some  parts  of  that 
opinion.  A  check  differs  from  a  bill  of  exchange  in  this,  that  it  has  no  days 
of  grace,  and  requires  no  acceptance  distinct  from  prompt  payment.  The 
drawer  of  a  check  is  not  a  surety,  but  the  principal  debtor,  as  much  as  the 
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Cherokee  Indian  rights,  iii.  381 — 386. 
Children,  appointment  to,  iv,  343,  345. 

may  mean  grandchildren,  iv.  346,  note  419. 

when  they  include  ba.stards,  iv.  414. 

duties  of,  ii.  207. 

may  be  disinherited,  ii.  203;  iv.  502,  505,  525. 

after-born,  relieved,  ii.  424;   iv.  412. 

illegitimate,  ii.  208 — 217. 
Chinese  exclusion  bill  of  1888,  i.  458.  n.  7. 
Chitty  on  claims  to  the  sea,  i.  28, 
Chivalry,  its  influence,  i.  11. 
Ckoscs  in  action,  description  of,  ii.  351. 

gifts  of,  ii.  439,  447. 

reached  by  U.  fa.,  ii.  443;  iv.  430. 
Christianity,  influence  on  the  law  o(  nations,  i.  10. 
Chudleigh's  case,  iv.  239,  240,  253,  293. 
Cicero,  his  opinions  on  the  law  of  nations,  i.  6,  7. 
Circuit  courts,  U.  S.,  i.  301. 

their  admiralty  jurisdiction,  i.  360 — 364. 

of  District  of  Columbia,  i.  384. 

judges,  appointment,  number  and  order  of  precedence,  i.  301,  n.  28. 

justice  or  justice  of  a  circuit  to  be  alloted  to  each  circuit,  i.  301,  n.  28. 
Circuits,  judicial,  present  division  of,  i.  301,  n.  26. 
Citizens  domiciled  abroad,  i.  73 — 80. 

definition  of  the  term,  ii.  258 

distinctive  character,  ii.  39 — 41. 

not  to  cruise  without  a  commission,  i.  95. 

nor  against  their  country,  i.  191. 

nox  against  friendly  powers,  i.  99. 

their  rights  of  defence,  i.  94. 

their  rights  in  every  state,  ii.  71,  72. 

of  U.  S.  defined  and  their  rights  secured  by  14th  amendment,  i.  239, 
n.  9. 
Citizenship  of  corporations,  how  determined,  i.  347,  n.  11. 

of  national  banks,  provisions  as  to,  i.  347,  n.  11. 

state  and  federal,  by  what  power  conferred,  i.  424,  n.  8. 
Civil  law,  influence  on  the  law  of  nations,  -i.  11. 

its  history,  i.  515. 

twelve  tables,  i.  521. 

edicta  prxtorum,  i.  528. 

responsa  prudentum,  i.  530. 

maker  of  a  promissory  note.  The  check  is  the  acknowledgment  of  a  certain 
sum  due.  It  is  an  absolute  appropriation  of  so  much  money  in  the  hands  of 
his  banker  to  the  holder  of  the  check,  and  there  it  ought  to  remain  until 
called  for,  and  unless  the  drawer  victual ly  suffers  by  the  delay,  as  by  the  in- 
termediate failure  of  his  banker,  he  has  no  reason  to  complain  of  delay,  not 
unrea.sonably  protracted  If  the  holder  does  so  unreasonably  delay,  he  as- 
sumes the  risk  of  the  drawee's  fjiilure,  and  he  may,  under  circumstances,  l)e 
deemed  to  have  made  the  check  his  own,  to  the  discharge  of  the  drawer. 
But  this  is  quite  distinct  from  the  strict  rule  of  diligence  applicable  to  a 
surety,  in  which  light  stands  the  endorser,  who  has  a  right  to  require  dili- 
gence on  the  part  of  the  holder,  to  relieve  him  from  responsibility.  It  is  true, 
however,  that  there  is  so  much  analogy  between  checks  and  bills  of  exchange, 
and  negotiable  notes,  th^t  they  are  frequently  s])oken  of  without  discrimina- 
tion, as  see  the  cases  referred  to  in  the  opinion  to  which  I  have  referred,  and 
see  also  vol.  iii.  75,  77,  78,  104,  of  this  work.  But  strictly  .speaking,  these 
observations  are  appropriate  only  when  checks  are  put  into  circulation  as 
negotia})le  paper. 
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Civil  law,  inider  Augustus,  i.  5;n.  ' 

rexcripia  principiH,  i.  534.  i 

early  digest  of  it,  1.  536.  \ 

Institutes,  i.  5:iH.  i 

Pandects,  i.  539.  I 

Code,  i.  538. 

Novels,  i.  542. 

its  destruction  i,  542.  : 

revival,  i.  544. 

merits,  i.  547.  \ 

its  arbitrary  doctrine,  i.  342,  544.  ] 

Justinian's  code,  i.  538.  ' 

the  common  law  of  Ijouisiana,  i,  473 
Civil  liberty,  ii.  1. 

rights  act  of  1875,  i.  296,  n.  4. 

Rights  Hill,  ii.  247,  n.  1.  . 

service,  act  to  regulate  and  improve,  i.  287.  n.  9.  ', 

Clerks,  U.  S.,  i.  308,  and  n.  ()4— 66. 

Codes  ot  law,  their  instability,  i.  468.  ^ 

Coke's  Reports,  i.  482.  , 

Institutes,  i.  5()6. 
Collateral  satisfaction  in  dower,  iv.  57.  ■ 

warranty,  iv.  469.  -  ■ ', 

limitations,  iv.  129.  ^ 

Collation,  ii.  421.  422;  iv.  381,  419.  ! 

Collision  of  ships,  iii.  230,  302,  note.  "■ 

Collusion,  definition  of,  ii.  101.  n.  8.  I 

Collyer  on  partnership,  iii.  69,  157.  ! 

Colonial  trade  of  the  enemy,  i.  81 — 85,  and  n.  8.  ^ 

Colonies  carrj  the  laws  with  them,  i.  473.  a 

their  rights  asserted,  ii.  1 — 7.  ; 

Coloured  people,  disabilities  of,  ii.  72,  258,  note.  I 

marriage  with  whites,  unlawful,  ii.  96,  258.  : 

Columbia,  District  of,  i.  256,  349,  384.  \ 

Commerce,  general  right  of,  i.  32.  j 

claim  of  Portugal,  i.  33  j 

of  Russia,  i.  33. 

treaties,  of,  i.  33,  '. 

with  the  enemy,  i.  66.  [ 

regulated  by  Congress,  i.  431 — 438,  ; 

extent  of  the  jwwer,  i.  269,  note.  i 

regulation  of  inter-state,  i.  439,  u.  11. 
Commercia  belli,  i.  105,  159,  169.  ■ 

Commission,  Electoral  of  1877,  account  of,  i.  277.  n.  5.  ] 

Commissions  to  cruise  requisite,  i.  95,  96.  ] 

unlawful  against  a  friendly  power,  i.  100.  1 

Commission  merchant,  iii.  261. 
Commissions  insurable,  iii.  271. 

to  executors  and  trustees,  ii.  420,  421 ,  note. 

Coinmodatum,  ii.  573. 

Commons,  House  of,  England,  i.  234. 

Common  law,  growth  of  time,  i.  471,  472. 

adopted  in  the  states,  i.  472,  473;  ii.  27,  28. 
Common  l:iw  follows  colonists,  i.  473;  ii.  27. 

applies  to  impeachments,  i.  343. 

powers  of  federal  courts,  i.  341,  343. 

none  in  criminal  cases,  i.  331,  341,  n.  3. 

none  in  criminal  cases,  except  on  impeachments,  i.  343. 

its  value  and  origin,  i.  342,  343,  473. 
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Common  carriers,  ii.  597 — «09;  iii.  213. 

rule  of  damages,  ii.  600. 

notice  as  to  responsibility,  ii.  508. 
Common  recovery,  iv.  13,  497. 

schools  in  Europe,  ii.  195,  196. 
in  United  States,  ii.  197—202. 

rights  of,  history  of,  iii.  403,  n. 

appendant,  iii.  404. 

appurtenant,  iii.  404. 

of  pasture,  iii.  404 — 407. 

of  estt)vers,  iii.  404 — 407. 

in  gross,  iii.  408. 

of  piscary,  iii.  409 — 418. 

by  parceners,  iii.  408. 
Compensation  for  property  taken  by  the  public,  11.  339. 

to  executors,  &c.,  ii.  420,  421. 
Compensafio  criminis,  ii.  100. 
Compounding  with  creditors,  ii.  389. 
Comyn's  Digest,  i.  510. 
Concealment  in  contracts,  ii.  482,  484,  490. 

of  papers  by  a  neutral,  1.  157. 
Concubinage,  ii.  87,  note.  258,  note. 
Concurrent  legislation,  i.  387. 

judicial  power,  i,  395. 
Condensed  Eq.  Reports,  il.  166. 
Condition,  estates  on,  iv.  121,  123. 

entry  for  breach,  iv.  122,  123,  127. 

in  law,  iv.  121. 

in  deed,  iv.  123. 

precedent,  iv.  125. 

subsequent,  iv.  125,  130. 

repugnant,  iv.  131. 

in  a  will  in  restraint  of  marriage,  Iv.  635. 
Conditional  fees,  iv,  11,  16,  444. 

limitations,  iv.  127,  128,  249,  250. 

sales,  iv.  144. 
Condonatio  injuriie,  11.  101. 
Condimation,  definition  of,  11.  101,  n.  7. 
Conductor,  ii.  586. 
Confederation,  articles  of,  i.  210. 

its  imbecility,  1.  212. 
Confiscation  of  enemy's  property,  1.  56 — 60,  n.  6. 

of  debts  condemned,  i.  62—65. 

lawful  in  U.  S.,'i.  64. 

unlawful  in  England,  i.  64. 

of  contraband  articles,  i.  142. 

extended  to  neutral  ships,  1.  143. 

for  breach  of  blockade,  i.  151. 

for  carrying  despatches,  i.  152. 
ConflictiiH  lef/um,  ii.  110-125. 

divorce,  marriage,  Sec,  ii.  91,  110 — 122. 

pending  suits  and  judgments,  ii.  122 — 125. 

intestates'  estates,  ii.  42H— 436. 

assignments  in  bankruptcy,  ii.  405 — 408. 

insolvent's  discharge,  ii.  393. 

construction  of  (tontracts,  ii.  45.3 — 462. 

remedies,  ii.  462,  463. 

improvements  as  to  divorce  and  legitimacy,  ii.  117,  note  b. 
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Confn.sion  of  goods,  ii.  TJ^M. 

applies  to  mill  logs  and  other  lumber,  ii.  365  ;  n.  2. 
Congress,  U.  S.,  its  organization,  i.  222 — 236. 

representation  of  states  in,  how  reduced,  i.  229,  n.  9  ;  2:;(),  n.  11. 

representation  of  new  states  of  North  Dakota,  South  Dakota,  Montana, 
and  Washington  in,  i.  230,  n.  12. 

privileges,  i.  235. 

general  powers,  i.  23(;. 

mode  of  doing  business,  i.  237. 

power  to  create  a  bank,  i.  21H 

domain  as  to  Indian  lands,  i.  257. 

power  over  the  militia,  i.  262. 

power  as  to  authentication,  &c.,  of  public  records,  &c.,  i.  262,  n.  8. 
as  to  internal  improvements,  i.  267. 
over  territorial  districts,  i.  383. 
over  ceded  places,  i.  429. 
over  external  commerce,  i.  431,  432, 

power  over  internal  commerce,  i.  432 — 439. 

of  1754,  i.  203. 

of  1765,  i.  203. 

of  1774,  i.  206. 
Connecticut  school  fund,  ii.  196. 

statutory  rights  of  married  women  in,  ii.  657. 
Connivance,  definition  of,  ii.  1()1,  n.  8. 

Contjuered  or  ceded  territory,  on  rights  of  property,  i.  177,  178. 
Consanguinity,  how  computed,  i v.  412. 
Consideiation  of  a  contract,  ii.  464 — 168. 

description  of,  ii.  464,  n.  14  . 

mere  moral  obligation,  ii.  4()5.  n.  17. 

adequacy  of,  ii.  465;  n.  17:  466,  n.  18. 

a  prior  legal  obligation  suilicient,  ii.  465. 

partial  failure,  ii.  468 — 47(). 

in  a  deed,  iv.  244,  462—466. 
Consignee,  liable  for  freight,  iii.  2:21. 

his  lien  and  charges,  ii.  629.  638,  640. 

"has  an  insurable  interest,  iii.  271. 

See,  alsOj  title  factor. 
Coasolaio  del  mare,  iii.  10. 

Consignor,  right  to  stop,  in  ti-atmtu,  ii.  542,  448 — 551. 
Con.stitution,  U.  S.  see  i.  Appendix  ii. 

its  ratification  by  the  thirteen  original  states,  order  of,  i.  219,  n.  2. 
Constitutional  amendments,  see  amend uirnls. 

provisions  as  to  faith  and  and  credit  of  public  records,  &c.,  1.  262,  n.  8. 

provisions  as  to  federal  judicial  power,  i.  296,  n.  4. 

provisions  as  to  powers  of  Congress,  i.  237,  n.  16. 

])i-ovisions  as  to  taxation,  i.  255,  n.  6. 

])Ower,  its  test,  i.  313. 
Constitutionality  of  laws,  i.  448 — 454. 
Construction  of  jx)wers.  iv.  344,  345. 

of  wills,  iv.  .'>34. 
Constructive  fraud,  ii.  460,  515. 
Consuls,  i.  41 — 45. 

their  privileges  and  duties,  i.  41 — 45. 

no  judicial  authority,  i.  42. 

no  privileges  of  public  ministers,  i.  44. 

U.  S.  law  concerning  then\,  i.  42. 

amenable  to  the  law,  i.  4:> — 4  1. 

may  be  concerned  in  tiade,  i.    14. 

no  consular  protection  as  merchants,  i.  44,  78. 

605 


576                                                       INDEX.  j 

[The  paging  refers  to  the  L']  pages.]  i 

Consuls,  entitled  to  a  safe  conduct,  i.  44.  ' 

privileges  in  Mahometan  countries,  1.  45.  " 

Contempts,  punishaV>le  by  Congress,  i  236.  i 

by  courts  of  justice,  i.  300.  / 

Contiguous,  see  francJtiKCs.  ' 

Contingency  to  defeat  an  estate,  iv.  26.  | 

Contingent  remainders,  iv.  206—214.  ' 

with  a  double  aspect,  iv.  200.  ; 

limitations,  iv.  128,  129. 

uses,  iv.  2:J7— 245.  ' 
interests  assignable,  iv.  261,  284. 

devisable,  iv.  284,  511.  ; 

Contraband  of  war,  i.  136—143.  ] 

defined  and  discussed,  i.  143,  n.  1.  I 

articles  of  military  use,  i.  140,  141.  j 

provisions,  i.  136,  139.  ^ 
articles  of  native  growth,  1.  139. 

raw  material,  i.  139.  ■ 

depends  on  the  intent,   i.  140.  j 

extent  of  the  penalty,  i.  142,  143.  i 

influence  of,  iii.  267.  ] 
Contract,  definition  of,  ii.  450. 

induced  by  fraud   or  misrepresentation,  ii.  483,  n.  41  ;  487,  n.  42  ;  490,  i 

n.  43  ;  491,  n.  44.  I 

misrepresentation  must  be  of  material  facts,  ii.  483,  n.  41.  j 

material  fact,  what  is,  ii.  483,  n.  41.  j 

correct  statement  of  maxim  ignoraniin  Juris  noii  exeusat,  ii.   492,  n.  45.  i 
senses  in  which  the  word  delivery  is  used,  ii.  493.  n.  46. 

acceptance  and  delivery,  ii.  495,  n.  50.  > 

courses  open  to  the  vendor  in  case  vendee  refuses  to  accept,  ii.  496,  n.  51.  ; 

rules  for  construction  of,  where  goods  are  not  complete,  ii.  497,  n.  52.  I 

time  of  the  essence  of,  ii.  508,  u.  64.  ' 

memorandum  as  required  by  the  Stat,  of  Frauds,  ii.  511.  n.  6*-\  i 

rules  for  the  construction  of,  ii.  556,  n.   116.  ; 

Contract  labor,  importation  of,  i  460,  n.  9.  ! 
Contracts,  protected  against  state  laws,  i.  413. 
wmmercial,  with  an  enemy,  i.  67. 
public,  with  an  enemy,  i.  176. 

parties  thereto,  ii.  450.  j 

interpretation  of,  ii.  552.  j 

recjuisitesto,  ii.  450,  n.  1.  j 

Df  sale,  ii.  449.  ,j 

when  title  in  chattels  passes,  ii.  492,  504,  netc.  ' 
executory  and  executed,  ii.  450.   . 

when  complete,  ii.  492 — 509.  ^ 

when  partly  performed,  ii.  258,  509.  ; 

niutual  consent  requisite,  ii.  477.  j 
subject  matter,  ii.  468. 

when  rescinded,  ii.  469 — 476.  ^ 
partial  failure  of  consideration,  ii.  469 — 47(1. 

in  writing  may  be  waived  bv  parol,  ii.  511.  ^ 

affected  by  fraud,  ii.  482— IJ)!.  ; 

void  lor  non-deli  very.  ii.  492 — 496.  ' 
fraudulent,  not  helped,  ii.  488. 

requisites  under  statute  of  frauds,  as  to  chattels,  ii,  494,  510.  < 

as  to  lands,  iv.  450.  j 

by  promise  to  atliird  party,  iv.  244.                                     '  '^ 

by  an  agent,  ii.  617 — 633.  * 

for  a  lease,  iv.  105.  ^ 
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Contracts,  made  througli  tlic  mail,  ii.  477,  ii.  M. 

by  telegram,  ii.  477,   n.  'M. 

laws  impairing  their  obligation  <li.scusse(l,  i.  41.'i,  420,  n.  G. 
Contributions  levied  by  an  eneujy,  i.  i)2. 

to  a  general  a v erage,  i  i  i .  232 — 242. 

by  joint  owners,  in,  1570,  'Mil. 

among  insurers,  iii.  2K1, 

to  party-walls,  iii.    i:}7, 

to  division  fences,  iii.  439,  note. 
Convention  of  1787,  i.  21H. 
Con\  ersion  of  property  from  real  to  personal,  and  vice  versa,  ii.  230,  47G. 

by  one  tenant  in  common,  ii.  350. 
Conveyance  by  deed,  iv,  450,  452. 

by  feoffment,  iv.  480, 

by  grant,  iv.  490. 

by  covenant  to  stand  seised,  iv.  492. 

by  lease  and  release,  iv.  494. 

by  bargain  and  sale,  iv.  495. 

by  line  and  common  recovery,  iv.  497. 
Coparceners,  iii.  408;  Iv.SGG. 
Copyright  of  authors,  ii   373 — 384. 
Copyright,  remedy  for  violation  of  the  right,  ii.  383. 
Corn,  growing,  distrainable,  iii.  477. 
Corporations,  their  history,  ii.  268. 

citizenship  of,  how  determined,  i.  347,  n.  11, 

sole.  ii.  273. 

aggregate,  ii.  274. 

religious,  ii.  274. 

eleemosynary,  ii.  274. 

civil,  ii.  274,  275. 

public,  ii.  275. 

private,  ii.  272,  275. 

snh  modo,  ii.  278. 

as  trustees,  ii.  279. 

power  to  hold  lands  and  to  sue,  ii.  281. 
to  hold  to  charitable  uses,  ii.  285. 
to  make  contracts,  ii.  288, 

liable  in  assHmpsit,  ii.  289 — 292. 

construction  of  their  powers,  ii.  298. 

transfer  of  stock,  ii.  296. 

convey  only  by  deed,  iv.  451. 

visitation  of  them.  ii.  300. 

dissolution,  ii.  305. 

dissolution  of,  difference  between  private  and  public,  ii.  305. 

legislative  repeal  checked,  ii.  305 — 308. 

their  property  and  rights  inviolable,  ii.  275,  305,  306;  iii.  458,  459. 

their  corporate  name,  ii.  292. 

by-laws,  ii    293—296. 

election  of  officers,  ii.  293. 

amotion,  ii.  297. 

forfeiture  of  charter,  ii.  312,  313. 

insolvent,  ii.  314 — 316. 

pers(mal  responsibility,  ii.  272,  note,  312. 

quasi  corporations  meaning  of,  ii.  274,  n.  3. 

difterence  between  public  and  private,  ii.  275,  n.  6  and  7. 

right  to  hold  property  devised  for  charitable  purposes  under  N.  Y.  Laws, 
ii.  283,  n.  16. 

efltect  of  misnomer,  and  transposition  of  words  of  name.  ii.  293,  n.  23. 
Corruption  of  blood,  ii.  386,  387. 
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Counterfeiting,  power  of  states  to  punish,  i.  398,  n.  9.  ' 

Covenants  for  renewal  of  leases,  iv.  108.  ! 

for  a  lease,  iv.  10.").  "! 

to  repair,  iii.  4(j8;  iv.  109,  note.  1 

real,  iv.  468,  471,  472.  ! 

running  with  the  land,  iv.  471,  473.  - 

by  what  Avords  created,  iv.  473,  474.  ■ 

not  to  assign,  iv.  124.  • 

damages,  iv.  474 — 478.  ■        ''., 

of  seisin,  iv.  471,  475.  477. 
of  right  to  convey,  iv.  471. 
free  from  encumbrances,  iv.  471,  476,  479. 

quiet  enjoyment,  iv.  471.  ; 

of  general  warranty,  iv.  471,  47o,  476.  '  \ 

to  stand  seised,  iv.  492.  I 

implied,  iv.  469,  473.  i 

affecting  assignees,  iv.  472,  473.  ■ 

Coventry's  notes  to  Powell,,  iv.  181. 
Counsellors  of  U.  S.  courts,  i.  307. 

Courts  may  declare  laws  unconstitutional,  i.  44^i — 454.  [ 

U.  S.,  no  common  law  jurisdiction  in  criminal  cases,  i.  331 — 341.  '. 

jurisdiction  when  an  alien  is  a  party,  i.  343,  i 

between  citizens  of  different  states,  i.  344.  j 

none  as  to  citizens  of  territories,  i.  349. 

follow  state  laws  as  to  real  property,  i.  342,  note  iv.  278  \ 

Supreme  court,  its  general  powers,  i.  298 — 301. 

quorum  of,  i    298,  n.  6. 

annual  term  of,  i.  298,  n.  7'  • 

sessions  of.  i.  298,  n.  8.  y 

original  jurisdiction,  i.  314. 

appellate  jurisdiction,   i.  299,  n.   15;  316,  n.  8;  325,  notes,  12,  13; 
326,  notes  14,  15. 

writ  o{  mandamux.  i.  322, 

juristliction  when  a  state  is  a  party,  i.  323,  327. 

or  a  state  interested,  i.  350. 

exclusive  in  all  cases  under  the  U.  S.,  i.  396. 
Circuit  courts,  their  powers,  i.  .301 — 303. 

their  admiralty  jurisdiction  in  criminal  cases,  i.  360 — .'>64.  i 

their  appellate  jurisdiction  from  district  courts,  i.  302,  n.  34. 

appellate   jurisdiction  from,   of  S.   C,  i.   299,   notes  15,  16;  325,  '< 

notes  12,  13.  ; 

presumption  as  to  jurisdiction  of  i.  344,  n.  7. 

removal  of  causes  to  from  state  courts,  i.  303,  n.  .36.  ] 

sessions  of,  i.  301,  n.  27.  | 

District  courts,  their  ]M)wers,  i.  303 — 305.  j 

jurisdiction  as  a  prize  (;ourt,  i.  356. 

their  jurisdiction  as  to  captures  on  the  coasts,  i.  29. 
in  criminal  c;ises,  i.  3()0. 

in  admiralty  cases,  i.  3()5.  , 

as  instance  courts,  i.  378. 
as  t(i  pilotage,  i.  380,  note. 

civil  jurisdiction,  i.  381.  •! 

appellate  jurisdiction  from,  of  circuit  courts,  i.  302,  n    34.  • 

a])j)«'llate  jurisdiction  froni,  of  S.  C,  i.  299,  n.  !.">. 

prcsi-nt  number  of,  i.  303,  n.  4(K  j 

sessions  of,  i.  303,  n.  40. 

U.  S.  courts  not  control h'd  by  state  courts,  i.  409.  I 

many  s(>t  ;isi<le  constitutional  laws,  i.  449 — 453.  > 

of  claims,  jurisdiction  of,  i.  306,  n.  57.  "c 
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Court  of  claims,  appellate  jurisdiction  from,  of  S.  C,  i.  299,  n.  15. 
Supreme,  of  J)ist.  of  Columbia,  organization  of,  i.  299,  n.  1."). 

appellate  jurisdiction  from,  of  S.  C.  U.  S.,  i.  299,  n.  15.  i 

territorial,  or<i;anization  of,  i.  305,  n.  53.  ^ 

appellate  jurisdiction  from,  of  S.  C.  U.  S,,  1.  299,  n.  15.  : 

-•      State,  their  concurrent  jurisdiction   with  fedefal  courts,  i.  302,  n.  29;                    i 

30G,  n.  56;  400—405.  '                   1 

removal  of  causes  from,  to  circuit  courts,  1.  303,  n.  3(5.                                                    '■ 

appellate  jurisdiction  from,  of  S.  C.  U.  S.,  i.  299,  n.  15.  I 

when  controllable  by  injunction,  i.  412,  and  n.  4.  ^ 

Cousin  on  german  schools,  ii.  196   note.  < 

Coustumier  (grand)  of  Normandy,  iii.  505,  note.  ] 

Co  well's  lustitutes,  i.  508. 

Cox's  Keports,  i,  494.  i 

Creditors,  when  they  can  reach  property  of  cestui  que  trust,  ii.  443,  444;  iv.                     ^ 

308,  310,  note,  430,  note.  < 

Cioke's  Reports,  i.  485.  i 

Crop,  in  the  ground,  iii.  477,  479,  iv.  95,  467.  i 

may  be  distrained,  iii.  477,  479.  '                                         i 

is  emblements,  iv.  73.  ' 

Cross  remainders,  iv.  201.  ■ 

Cruise's  Digest,  1.  511.  ] 

Cruising  with  double  commission,  i.  100.  ' 

Curtesy,  iv.  27 — 35. 

husband  when  entitled  at  Common  Law,  ii.  131,  n.  7. 

things  requisite,  iv.  29.  ; 

in  a  trust  estate,  iv..  30,  31.  ■ 

when  it  ceases,  iv,  32.  \ 

forfeited,  iv.  34.  i 
Custom-house  documents,  iii.  139. 

Cypres,  ii.  285,  288;  iv.  508.  j 

Damages  for  marine  torts,  i.  156,  359,  364.  • 

in  dower,  iv.  68.  '■ 

on  protested  bills,  iii.  115 — 120.  : 

on  covenants  of  title,  iv,  474 — 478.  ' 

against  a  carrier,  ii.  600. 

against  an  agent,  ii,  ()30,  note, 

on  breach  of  contract  of  sale  by  vendor,  ii.  480,  note. 

right  to,  ii.  15,  n.  16. 

different  kinds  of,  n.  16.  i 

Dams  of  water,  iii.  440,  441,  444.  i 

Day,  fraction  thereof,  iv.  95,  note.  ] 

Days  of  grace,  iii.  100 — 104.  ^ 

Death,  punishment  of,  ii.  13.  j 

Death  wound  to  a  ship,  iii.  308.  1 

Debts,  confiscation  of,  i.  62 — 65,  '• 

existing  prior  to  war,  i.  169. 

Debts  due  U.  S.,  priority,  i.  243.  \ 

imprisonment  for,  ii.  397 — 399,  i 

abolished  in  New  York,  ii.  399.  j 
Debtors,  absconding  or  absent,  ii.  401,  403,  404. 

insolvent,  ii.  389—400.  : 

U.  S.,  liable  to  distress,  i.  248,  note. 
Deceit,  see  fraud. 

Decisions,  judicial,  i.  473.  i 

Deck,  storage,  on,  iii.  206,  240.  j 

Delarations  of  war,  i.  52 — 55.  ! 

of  independence,  i.  208.  i 
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Declaration  of  rights,  ii.  7 — 11.  ' 

Decrees  a  lien,  iv.  434.  ' 

Dedication  of  a  highway,  or  land  to  Ihc  public,  iii.  433,  450,  451.  ! 

De  Bonis,  statute  ot,  iv.  13.  I 

Deed,  title  by,  iv.  441.  j 

definition,  iv.  450,  452.                  .  , 

writing,  iv.  450.  ; 

,    sealed,  iv.  450 — 453. 

delivered,  iv.  454.  j 

recorded,  iv.  456.  \ 

form  of  it,  iv.  460.                                                                                .  j 

form  of  an  Egyptian  deed,  iv.  462.  | 

the  parties,  iv.  462.  | 
consideration,  iv.  462. 
premises,  iv.  466. 

habendum,  iv.  468.  I 

De  facto  officers,  ii.  205.  ! 

Defamation,  ii.  16 — 26.  i 

Defeasance  to  a  mortgage,  iv.  141.  ■ 
Definitions,  agents,  ii.  613,  n.  1;  614,  n.  2. 
bailments,  ii.  558. 

carriers,  ii.  598,  n.  49.  \ 
collusion,  ii.  101,  n.  8. 

condonation,  ii.  101,  n.  7.  i 
connivance,  ii.  101,  n.  8. 

denizen,  ii.  40,  n.  1.  ' 

fixtures,  ii.  343,  n.  3.                                                .  I 

habeas  corpus,  ii.  26,  n.  22.  ■ 

heir-looms,  ii.  343,  n.  2.  i 
lis  pendens  ii.  121,  n.  18. 

sale,  ii.  468,  n.  25.                                                                                          '  ■ 
wife's  equity,  ii.  138,  n.  31. 

Degrees  of  consanguinity,  rule  of  computation,  iv.  412.  ; 

Del  credere  commission,  ii.  624.  t 

Delictum,  i.  86,  123,  152.  ,  j 

Delivery  of  gifts,  inter  vivos,  ii.  438.  J 

causa  mortis,  ii.  444.  ; 

on  sale  of  goods,  ii.  492,  498—504.  ! 

to  and  by  a  carrier,  ii.  499,  604,  605.                                                             /  | 

symbolical,  ii.  446,  500—504.  i 

of  specific  articles,  ii.  505 — 509.  ] 

effect  on  stoppage,  ii.  543 — 547.  •] 

of  a  pledge,  ii.  581.  • 
Delivery  on  sale  of  vessels,  iii.  132. 

at  port  of  delivery,  iii.  214.  i 

of  a  deed,  iv.  454.  ' 
Demurrage,  iii.  203. 
Denizen,  definition  of  ii.  40,  n.  1. 

De^sit  of  title  deeds,  i v.  150.  j 

Depositum,  ii.  560.  ] 
Deposit,  involuntary,  ii.  568. 

Deputation,  ii.  633;  iii.  455,  457.  I 

Derelict,  ii.  357;  iii.  245,  246.  ■ 

Descent,  title  by,  iv.  373,  374.  ^ 

lineal  in  equal  degrees,  iv.  375.  j 

in  unecjual  degree?,  iv.  390.  j 

father,  iv.  :{93.  ; 

mother,  iv.  398.  ' 

collaterals,  iv.  400,  408. 
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Descent,  ancestral  estates,  iv.  404. 

grandparents,  iv.  407. 

ex  parte  paicrna  ft  matcrna,  iv.  409. 

next  of  kin,  iv.  409. 

pa  stirpes  ct  per  capita,  iv.  391,  392. 

rules  at  common  law,  iv.  411. 

new  rules  of  descent  in  England,  iv.  39G,  403,  412. 

case  of  bastards,  iv.  413. 

laws  of  in  the  different  states,  see  Appendix,  iv.  545. 
Desertion  of  ship,  iii.  198. 

Despatches  of  belligerents,  effect  of  neutrals  carrying,  i.  152,  n.  4;  153,  n.  5. 
Detinue,  action  of,  ii.  241. 
Deviation,  on  a  policy,  iii.  312 — 318. 

to  relieve  distress,  iii,  313. 
Devise,  title  by,  iv.  501. 

his^tory  of,  iv.  501. 

parti e.<5,  iv.  505. 

to  a  corporation,  for  charitable  purposes,  ii.  285;  iv.  507,  508. 

witnesses  thereto,  iv.  509,  514,  515. 

things  devisable,  iv.  510. 

seisin  of  testator,  iv.  510 — 513. 

passes  rights  ol  entry,  iv.  512, 

and  though  testator  dies  desseised,  iv.  533. 

of  trust  estates,  iv.  311,  note. 

execution  of  a  devise,  iv.  513. 

revocation  by  acts  of  the  party,  iv.  520. 

by  implication,  iv.  521 — 527. 

by  alteration  of  the  estate,  iv,  528 — 531, 

cancelling  a  will,  iv.  531,  532. 

revocation  by  New  York  statutes,  iv.  532, 

construction  of  them,  iv.  534. 

words  conveying  a  fee,  iv.  536,  540. 

intention,  its  efficacy,  iv.  537. 

estate  by  implication,  iv.  541. 

lapsed  and  void  devises,  iv.  541,  542. 

effect  of  residuary  clause,  iv.  541. 

to  pay  debts,  made  equitable  assets,  iv.  422. 

execution  of  a  power  by  devise,  iv.  335. 

to  a  corporation  for  charitable  purposes  under  New  York  Statutes,  ii. 
283,  n.  16. 
Devisee  not  bound  to  take,  iv.  533. 

liable  in  like  manner  as  heirs,  iv.  421. 
Dilapidations,  iv.  82,  109,  and  see  under  icaste. 
Diplomatic  agents,  i.  45. 
Direct  taxes,  i.  254. 
Disclosure  of  facts,  iii,  282—287. 
Discontinuance  of  easements,  iii,  447,  432,  note. 
Discovery,  right  of,  iii.  379,  380. 
Disseisee  may  have  trespass,  iv.  119. 
Disseisin,  iv.  481—489. 
Dissolution  of  corporations,  ii.  305. 
Distress  for  rent,  iii.  461,  472—483. 

history  of  it,  iii.  462 — 476. 

limitati(m  of,  iii.  477,  479,  480. 

articles  exempted  from,  iii.  479,  note. 

proceedings  in,  iii.  480. 

rights  of  landlords,  iii.  481,  482. 

for  wharfage,  iii.  511. 
Distribution  of  intestate's  effects,  ii.  420 — 428. 
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Distributio/i  of  effect  of  domicile,  ii.  429 — 434.  \ 

alien  effects,  ii.  67.  I 

District  attorney,  provisions  regarding,  i.  3()8,  notes  62,  63.                                              1 

District  courts,  U.  S. ,  powers,  i.  303 — 305.  1 

jurisdiction  in  prizes,  i.  356. 

criminal,  i.  360.  < 

as  instance  courts,  i.  378.  ' 

as  common  law  courts,  i.  381.  ! 

as  to  pilotage,  i.  380. 

in  bankruptcy,  i.  382.  j 

District  judges,  present  number  of,  i.  303,  n.  400.                                                             j 

of  Columbia,  i.  256,   349,  384.  . 

Supreme  court  of,  see  court.  ■ 

Division  fences,  iii.  438.  : 
Divorce  a  vinculo,  ii.  95 — 106,  iv.  54. 

grounds  for,  ii.  96,  n.  1;  105,  n.  11.  ,                              1 

foreign,  ii.  107— 118.  '. 

a  mensa  et  thoro,  ii.  125 — 128,  157,  158. 

proceedings  in  New  York,  ii.  98,  101. 

in  other  states,  ii.  102 — 106.  1 

English  law  of,  ii.  109,  110.  i 

Scotch  law,  ii.  110—116. 

the  domicile  gives  jurisdiction,  ii.  117,  118.                                                                  ] 

Doctor  and  student,  i.  504.  1 
Documents  of  a  neutral  vessel,  i.  157. 

of  a  chartered  vessel,  iii.  202. 

of  vessels,  iii.  130,  139.  ! 

Domain,  public,  i.  166,  257.  I 

eminent,  ii.  339;  iii.  421.  1 

Domicile,  its  general  test,  ii.  431.  ] 

test  in  war,  i,  73,  n.  1 ;  75 — 81.  | 

commercial,  i.  75,  76,  n.  4,  ii.  49,  50,  63.  \ 

intestate's  effects,  ii.  67,  429—434.  < 

as  to  infants,  ii.  233,  234,  note.  -     -\ 

as  to  contracts,  ii.  457 — 461.  I 

as  to  marital  rights,  ii.  184,  459.  j 

as  to  divorce,  ii.  117,  118. 

Dominion  over  one's  subjects  and  vessels  at  sea,  i.  26.                                                       j 

Donor  and  donee  of  a  power,  iv.  316.  ] 

Dormant  partners,  iii.  31.  ; 

Dower,  iv.  35.  ^                                                                            ) 

requisites  to  it,  iv.  36. 

the  estate,  iv.  37 — 42.  ; 

trust  estate,  iv.  43,  44. 

equity  of  redemption,  iv.  43 — 48. 

defeated,  iv.  48. 

barred,  iv.  50—60.  1 

assigned,  iv.  61—66,  69.  i 

value  and  damages,  iv.  65 — 69.  ( 

remedy,  iv.  70,  72. 
Droits  ot  the  admiralty,  i.  96. 

J)roit  iV  Anhainc,  ii.  69.  '                                                            . 

Drunkenness  on  contracts,  ii.  451.  ' 

Duress,  ii.  453.  ^ 

Dying  without  issue,  iv.  273 — 281.  , 

in  devises,  iv.  274 — ^281.  *4 

as  to  chattels,  iv.  281. 

Earnest  money,  ii.  493,  495.  j 
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Easements,  iii.  434,  452. 

acquired  and  lost  by  prescription,  iii.  441. 

when  e.\tin<j;nished,  iii,  448 — 452.  j 

lost  by  dedication  to  the  public,  iii.  450. 

when  land  reverts  to  the  owner,  iii.  4:]2,  note.  ■ 

Eden's  Reports,  i.  494.  ; 

Education  of  children,  ii.  195.  , 

Ej^yptian  deed,  iv.  4G2.  ^ 
Ejectment,  action  of,  iv.  71. 
Eldon,  Lord  Ch.,  i.  480,  495. 
Election,  presidential,  present  manner  of,  i.  276.  277,  notes  2—5. 

of  1876,  account  of,  i.  277,  n.  5. 
Electoral  commission  of  1877,  account  of,  i.  277,  n.  5. 

Electors  of  President,  i.  276.  s 

Elegit,  iv.  431.  434,  436,  437.                                                                        '  j 

Elopement,  ii.  147.  i 
Embargo  defined,  i.  60,  n.  7.                                                                                            ,        ] 

ho-stile,  i.  60.  j 

indefinite,  i.  432. 

effect  on  charter-parties,  iii,  249.  i 

Embassy,  i.  14,  40.  i 

Embezzlements  by  seaman,  iii,  194.  *j 

liability  of  ship-owners,  ii.  606.  j 

Emblements,  iv.  73,  109,  110.                                                   '  .' 

Emerigon,  iii.  348.  < 

Emigration,  right  of,  ii.  10.  3:>,  43 — 49.  ' 

Eminent  domain,  i.  66,  257;  ii.  339.  : 
Endorsement  of  negotiable  paper,  ii.  460;  iii.  88, 

special,  and  without  recourse,  iii.  90,  92.  ! 
Enemy,  public,  1.  73. 

as  to  commerce,  1  74. 

by  owning  the  soil,  i.  74.  j 

by  residence,  i.  76 — 81.  ! 

by  sailing  under  his  flag,  i.  85.  , 

old  law  as  to  enemies,  i.  89.  ■ 

his  colonial  trade,  i.  81.  \ 

property  on  board  a  neutral,  i.  124.  ^ 

English  decisions,  their  weight,  i.  69.  1 
J<]nlistments  in  neutral  territory,  i.  122. 
Entails,  policy  of,  iv.  18—22. 
Entirety,  ii.  132;  iv.  362,  363. 

Entry,  right  of,  iv.  447.  • 

Equitable  interests  reached  by  execution,  ii.  443;  iv.  308.  i 

Equitable  conversion,  ii.  476.  { 

Equitable  assets,  iv.  422.  ; 

Equity  of  redemption  favoured,  iv.  158,  15a  j 

its  character,  iv.  159.  \ 

persons  entitled,  iv.  162.  \ 

foreclosure,  iv.  180. 

sale   iv.  190—192.                                                ^  1 

on  execution  at  law,  iv.  160.  433.  I 

when  not  vendible  on  execution  at  law,  iv.  161,  437.  5 

barred  by  time,  iv,  186—189.  ! 

Equity  powers  in  the  different  states,  and  in  Canada,  iv.  163,  164.  1 

over  lands  abroad,  ii.  462.  \ 
Equitable  mortgage,  iv.  150 — 154. 
Error  in  contracts,  ii.  477. 

Escheat,  iv.  423.  -  \ 

Escrow,  iv.  454.  j 
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Estates  in  fee,  iv.  5. 

in  tail,  iv.  12,  14,  15. 

in  tail  in  chattels,  ii.  353. 

for  life,  by  act  of  the  parties,  iv.  24. 

pur  autre  vie,  iv.  26. 

by  the  curtesy,  iv.  27. 

in  dower,  iv.  35. 

for  vears,  iv.  85 — 110. 

at  vvill,  iv.  110. 

at  sufferance,  iv.  116, 

upon  condition,  iv.  120. 

by  mortgage,  iv.  135.  .        " 

in  remainder,  iv.  197. 

in  reversion,  iv.  353. 

when  they  open  to  let  in  after-born  persons,  iv.  205,  221,  note. 
Estoppel,  iv.  35,  98,  260,  448. 

by  means  of  warranty,  iv.  98. 

by  tenants  in  commo.n  as  against  each  other,  iv.  371. 

as  to  the  wife,  ii.  167. 
Estovers,  iv.  73. 

common  of,  iii.  403 — 409. 
Estrays,  ii.  359. 
Eviction  from  want  of  title,  iv.  475 — 478. 

suspends  rent,  iii.  463. 
Evidence  in  libels,  ii.  18 — 25. 

new,  in  admiralty  and  prize  cases,  i.  299,  n.  18. 
Exceptio  rei  judicatx,  ii.  120. 
Exception  in  a  deed,  iv.  468. 
Excess  in  execution  of  powers,  iv.  108,  346. 
Exchange  of  land,  iv.  438. 
Exclusion  bill,  Chinese,  of  1888,  i.  458,  n.  7. 

defined,  i.  409,  n.  2. 
Execution,  process  of,  against  land,  iv.  428 — 438. 

at  law,  will  reach  choses  in  action,  ii.  443,  444;  iv.  430. 

equitable  interests,  ii.  444;  iv.  308,  note. 

will  reach  personal  property  sold,  in  order  to  defeat  it,  iv,  431,  note. 

at  law  stayed,  to  uphold  marshalling  assets,  iv.  422. 

will  reach  rights  of  entry,  iv.  432. 

not  mortgagee's  interest,  iv.  166,  note. 

of  powers,  iv.  324—331. 

defined  in  New  York,  iv.  331,  332. 

in  chancery,  iv.  430,  note. 

of  powers,  aided,  iv.  344. 

at  law,  as  to  land,  title  by,  iv.  428—439. 

as  to  equities  of  redemption,  iv.  160. 

as  to  chattels,  ii.  443;  iii.  479;  iv.  430,  note. 

assisted  in  equity,  ii.  443;  iv.  430. 

delivery  of  po.ssession  to  purchaser,  iv.  433,  note. 

when  it  devests  liens,  iv.  437,  note. 

goods  exempt  from,  iii.  480. 

by  ca.  8a.  no  extinguishment  of  a  mortgage  lor  the  debt,  ii.  399. 
Executive  power,  U.  S.,  i.  271—287. 

departments  responsible,  i.  322. 
Executors,  ii.  414—418;  iv.  518. 

power  to  sell  land,  iv.  325,  326,  333,  4.38. 

sales  by  executors  in  New  York,  iv.  333. 

liable  lor  devastavits,  ii.  416. 

their  commissions,  ii.  420,  note. 

their  responsibility  for  raonevs  put  out,  ii.  415,  note. 
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Executors  may  he  required  to  give  security,  ii.  414,  note. 

time  to  pay  legacies,  ii.  417.  ! 

Executory  devises,  iv.  2G3.  ^ 

history,  iv,  2(>:J.  \ 

variety  and  qualities,  iv.  265 — 268.  . 

limited  iii  lives  and  time,  iv.  17,  20") — 267,  271.  1 

when  too  remote,  iv.  271,  27,'?^278.  ■ 

as  hetween  real  and  personal  estates,  iv.  281.  -J 

limitations,  iv.  17.  ■', 
interests  assignahle,  iv.  261,  284. 

devisable,  iv.  284.  1 

checks  under  accumulation,  iv.  284,  286.  \ 

contracts,  ii.  512.  * 
trusts,  iv.  304. 

Exerciior^  defined,  iii.  161.  ' 

Ex  post  paterna  et  inaterna,  iv.  404.  < 

Expatriation,  ii.  10,  43 — 49.  ■ 

Expectancies,  ii.  4G8,  475. 

Expectant  estates  preserved,  iv.  251,  252. 

Ex  parte  facto,  i.  408.  ' 

Extinguishments  of  rights,  iii.  448,  449.  I 

of  powers,  iv.  346.  < 

Extradition  not  demaudable  unless  by  treaty,  i.  38,  n.  4.  ; 

Factor,  his  character,  ii.  622,  ' 

his  powers,  ii.  617 — 633.  ] 

may  sell  on  credit,  ii.  622.  ' 

del  cre<f ere  commission,  ii.  624.  , 

cannot  pledge,  ii.  625 — 629.  .; 

his  lien,  ii.  634.  i 

property  of  principal  in  his  hands,  ii.  623,  624.  :3 

commissions,  ii.  640.  j 

Failure  of  issue  in  devises,  iv.  274.  ^ 

of  title  in  part  on  sales,  ii.  470,  471 — 476.  ■ 

False  affirmation  in  contracts,  ii.  485 — 488.  ^ 
representations  in  contracts,  ii.  482 — 486. 
in  sales  of  land,  ii.  483,  486,  490;  iv.  463. 

in  dispositions  of  chattels,  ii.  482 — 487.  '. 

Father's  power  over  his  child,  ii.  203 — 206.  < 

right  of  guardianship,  ii.  219,  220.  J 

his  duty  to  maintain  his  children,  ii.  191 — 193.  j 

to  educate  them,  ii.  195.  I 

right  to  their  services,  ii.  193  I 

to  the  custody  of  them,  ii.  192,  194.  J 

may  disinherit,  ii,  202,  203;  iv.  525,  i 

title  by  descent,  iv,  393.  I 

Fealty,  iii.  510;   iv,  24.  j 

Fearne's  Treatise,  i.  514.  ^ 

Federalist,  its  character,  i,  241.  i 

Fee,  iv,  3,  4.                                                                                ,  '\ 

simple,  iv.  5.  < 
qualified,  base,  or  determinable,  iv.  9. 

tail,  iv.  12—15,  18.  j 

conditional,  iv.  11,  16.  '^ 

Females,  not  imprisoned  for  debt,  ii.  399 

Femes  covert,  see  Wife,  '. 

Fences,  division  of,  iii.  438.  ' 

Feoffee  to  uses,  iv.  238,  245,  ! 

Feoffment,  iii,  506;  iv.  480,  ] 
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Ferriage,  iii.  421,  458. 
Ferry  landings,  iii.  421,  note. 
Ferries,  ihid.  and  458. 
Feud  or  lief,  iii.  487,  495. 
Feudal  tenures,  iii.  489,  502. 

history  of,  on  the  continent,  iii.  489 — 500. 

in  England,  iii.  501 — 509. 

in  Spain  and  Austria,  iv.  20. 

services,  iii.  504. 

grant,  iv.  6. 
Feudalism,  its  influence  on  the  law  of  nations,  i.  10,  n.  5. 

hostile  and  neutral,  eflect  of,  on  property  sailing  under,  i.  130,  n.  11: 
131,  n.  12. 

purchase  of,  i.  258,  n.  7. 
Fulei  eommissa,  iv.  20,  289. 

F'iduciary,  relations  between  parties,  ii.  483;  iii.  51;  iv.  370,  note  e. 
Finch's  treatise,  i.  509. 
Finding  of  goods,  ii.  356. 
Fines  and  recoveries,  iv.  497. 
Fire,  policy  against,  iii.  370. 

of  neighbour's  property,  iii.  436. 

of  landlord's  house,  iv.  81. 
Fire  insurance,  insurable  interest  in,  iii.  372,  n.  4, 
Fishery,  common  of,  iii,  409 — 418. 

free,  iii.  410,  415. 

several,  iii.  410 — 415. 
Fishery,  right  of,  iii.  414 — 418,  431,  note  c. 
Fitzherbert's  Abridgment,  i.  508. 
Fixtures,  ii.  342—347. 

defined,  ii.  343,  n.  3. 

what  are,  and  what  are  not,  ii.  343,  n.  3. 

as  between  mortgagor  and  mortgagee,  ii.  343,  n.  3. 

as  between  landlord  and  tenant,  ii.  343,  n.  3. 
Flag  of  the  enemy,  i.  85. 
Fleta,  (Treatise,)  i.  501. 
Florida  territory,  i.  385. 
Foldand,  iv.  441. 
Foreclosure  of  mortgage,  iv,  180. 

without  sale,  iv.  181. 

proceedings,  iv.  184 — 192. 

barred  by  time,  iv.  186 — 190. 

sale  thereon,  iv.  182,  190—193. 
Foreign  marriages,  ii.  91,  93. 

divorces,  ii.  106. 

judgments,  i.  261;  ii.  118—125. 

property  protected  in  war,  i.  56,  58,  65. 

as-signments,  ii.  405. 

administration,  ii.  432. 

attachment,  ii.  404. 

commission  to  cruise,  i.  99. 

sovereigns  may  sue,  i.  297. 

public  vessels  not  subject  to  local  laws,  i.  156. 

bills,  iii.  94.  •    . 

voyages,  iii.  177. 
Foreigners,  their  rights  and  duties,  i.  30. 
Forfeiture  by  alienation,  iv.  82 — 84. 

for  crimes,  of  chattels,  ii.  385. 
of  lands,  ii.  385,  iv.  426, 

for  breaches  of  conditions,  iv.  122,  125. 
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Forfeiture  waived,  iv.  428. 

Forged  notes  and  bill.s,  iii.  86.  . 

Forwarding  men,  ii.  591. 

Forms  of  process,,  i.  394. 

Fortescue's  Treatise,  i.  501. 

France,  present  constitution  of,  i.  224,  n.  2.  ■ 

Frandiises,  iii.  458.  1 

when  a  turnpike  road  becomes  public,  ii.  307,  note.                     ^  : 

Frauds,  stat.  13  Eliz.,  as  to  gifts  of  goods,  ii.  440.  412.  I 

13th  and  27th  Eliz.,  as  to  fraudulent  gifts  and  conveyances,  ii.  440;  iv.  4()2.  i 

stat.  29  CViA  II.,  as  to  sales  of  goods,  ii.  493,  494.  - 

as  to  special  contracts,  510.  \ 

as  to  leases  of  land,  iv.  95,  115,  450.  \ 

as  to  contracts  for  the  sale  of  any  interest  in  land,  iv.  450.  j 

as  to  executory  contracts,  ii.  511,  note.  j 

as  to  wills,  iv.  514,  517.  j 

as  to  consideration,  iii.  121,  123.  ; 
as  to  guaranties,  iii.  121. 

Fraudulent  assignments,  ii.  532 — 536. 

conveyances,  iv.  463,  464.  , 

recommendations,  ii.  488.  \ 

Fraud,  by  mppiessio  veri,  ii.  482,  484,  490,  491. 

by  silence,  ii.  483.  I 

allegafio  falsi,  ii.  485,  488.                                                    '  ; 

its  definition,  ii.  483.  ; 

on  marital  rights,  ii.  175.  =1 

on  franchises,  iii.  458.  i 

a  question  of  fact,  ii.  529.  j 

a  question  of  law,  ii.  527,  note.  ■ 

in  sales  of  land,  ii.  440,  483,  486,  490:  iv.  463,  464.                                      "*  i 

in  sales  of  chattels,  ii.  482—487,  512,  515— 532.  } 

in  sales  of  expectancies,  ii.  475.  | 

in  fiduciary  relations,  ii.  483;  iv.  449,  note.  \ 

constructive,  ii.  460,  515.  1 

Freehold,  iv.  23.  .] 

in  futuro,  iv.  234.  j 

Free  ships,  i.  124—131. 

Freight  on  captures,  i.  131. 
mother  of  wages,  iii.  187. 

due  on  delivery,  iii.  219,  223.  ; 
earned  in  another  vessel,  iii.  212. 
affected  by  embargo,  blockade,  &c.,  iii.  223. 
on  outward  voyage,  iii.  223. 

goods  damaged,  iii.  224.  s 
cargo  wasted,  iii.  225. 

recoverable  back,  iii.  226.  ' 

pro  rata,  iii.  227—229,  333.  , 

payment  of,  iii.  219.  j 

insurable,  iii.  269.  j 

in  case  of  abandonment,  iii.  333.  ( 

Fugitives  from  justice,  i.  36;  ii.  32,  note  d. 

from  service,  i.  404;  ii.  32,  note  d.  257,  note  d.  • 

Fund  to  pay  debts,  iv.  420. 

Future  uses,  iv.  298.  ^ 

estates  in  New  York,  iv.  283.  : 


Garnishee,  ii.  403. 

General  average,  essentials  of,  iii.  235,  n.  29. 

Gestio  negotiorum,  ii.  616,  617. 
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Gibbons,  on  dilapidations,  iv.  82,  109.  ' 

Gift  of  chattels,  ii.  437—448.  ; 

delivery,  ii.  438.  ^ 

inter  vivos,  ii.  438.  j 

causa  mortis,  ii.  444.  I 

requisites  to,  ii.  444,  n.  4;  447,  n.  8.  ] 

when  void,  ii.  440.  « 

to  a  wife,  11.  163.  < 

Gilbert,  Lord  B.,  works,  i.  511.  \ 

Glanville,  1.  499. 

Goods,  sale  of,  ii.  468. 

warranty  ol  title,  ii.  478. 

concealments  of  defects,  ii.  482,  484,  490,  491.  ' 

false  representations,  ii.  485,  488.  '. 

delivery,  ii.  492—509,  515—532.  j 

earnest  or  memorandum,  ii.  494. 

extent  of  the  words,  goods,  wares,  &c.,  ii.  510,  note.  \ 

risk  on  buyer,  ii.  492,  498.  ' 

specific  articles,  ii.  506 — 509. 

retaining  possession,  ii.  492,  495,  515 — 532. 

stoppage,  ii.  540 — 552. 

casually  lost,  ii.  356.                                    .  | 

stowed  on  deck,  iii.  206,  208,  240,  259.  ,  I 

exempt  from  execution,  iii.  480.  ' 

Good  will  of  a  trade,  iii.  64.  ■ 

Grandchildren,  iv.  345.  ; 

Grand  jury,  ii.  12.  ; 

Grant,  iv.  490.  J 

^        construction  of,  i.  460.  ] 

Greeks,  their  advance  in  national  law,  i.  4,  5,  22. 

Greenwich  hospital,  iii.  181.  i 

Grotius,  dejure,  i.  15. 
mare  liberum,  i.  27. 

influence  on  war,  i.  90,  ' 

Growing  crops,  iii.  477,  479;  iv.  467,  468.  i 

Guaranty,  iii.  121.  ^ 

Guardian  by  nature,  ii.  219.  1 

by  nurture,  ii.  221.  1 

in  socage,  ii.  221.  "> 
testamentary,  ii.  224.                  , 

chancery,  ii.  226.  , 

ad  litem,  ii.  229.  : 
powers  and  duties,  ii.  229,  231. 
when  chargeable  with  interest,  ii.  231. 

Gulfs,  national  jurisdiction  over  discussed,  i.  31,  n.  1. 

Guidon,  iii.  346.  • 

Habeas  corpus,  ii.  26—32,  194.           .                                                             *  r 

definition  of  writ  of,  ii.  26,  n.  22.  ^ 

power  to  issue,  i.  300,  n.  24,  25.  ! 

proper  use  of,  ii.  29,  n.  24.  ; 

the  return  of,  ii.  30,  n.  25.  a 

the  hearing  of,  ii.  30,  n.  26.  j 

re-commitment  under,  ii.  31,  n,  27.  i 
power  to  award  it,  i.  301;  ii.  29. 

Hale,  8ir  M..  pleas  of  the  Crown,  i.  51 1.  ' 

Half  blood,  ii.  424,  427,  428;  iv.  403,  406. 

IfwrrditoH  lucfuosa,  iv.  397.  * 

Hal  lam  on  the  middle  ages,  iii.  498.        , 
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Hamilton.  A,,  on  confiscating  debts,  i.  (Jo.  ''■ 

character,  iii.  20.  j 

Hanseatic  league  and  code,  iii.  14. 
Hardwicke,  Lord  Ch.,  i.  494. 

Havvkin.s  on  criminal  law,  i.  511.  '\ 

Heads  of  Department,  their  amenability,  i.  288,  384. 
Heir-looms,  ii.  342.  i 

defined,  ii.  343,  n.  2.  t 

Heirs,  lineal,  iv.  37'),  300.  ; 

collateral,  iv.  400,  401.  j 

debts  of  the  ancestor,  iv.  419—422. 

liable  upon  the  covenants  of  the  ancestor,  iv.  469.  ] 

rule  as  to  debts  under  the  civil  law,  iv.  379.  ', 

use  of  the  term  in  grants  in  fee,  iv.  5 — 8.  ! 

dealings  with  their  expectancies,  ii.  475.  '. 

right  heirs  and  lawful  heirs  in  a  will,  iv.  537. 

when  he  takes  as  purchaser,  iv.  412,  507.  *  i 

Hereditaments,  iii,  401,  402,  419.  [ 

Highways,  iii.  432,  433;  iv.  479.  \ 

dedication  of  them  to  the  public,  iii.  433,  450,  451. 

of  navigable  streams,  iii.  427,  note.  "  ' 

High  seas,  i.  367.  j 

Hilliard's  Abr.  ii.  635. 

Hiring  of  chattels,  ii.  585.  j 

History  of  the  law  of  nations,  i.  4 — 19.  * 

American  union,  i.  201 — 219. 

law  reports,  i   480 — 495. 

treatises,  i.  409 — 514. 

civil  law,  i.  515 — 548. 

domestic  slavery,  ii.  249 — 257. 

corporations,  ii.  268 — 27^. 

property,  ii.  318—329. 

maratime  law,  iii.  1 — 21. 

writers  on  bills  and  notes,  iii.  124 — 128. 

writers  on  insurance,  iii.  342 — 352.  • 

tenure,  iii.  487 — 515. 

treatment  of  Indians,  iii.  379 — 400. 

rights  of  common,  iii.  403,  n. 

rule  in  Shelley's  case,  iv.  214 — 233. 

executory  devises,  iv.  263 — 268. 

uses,  iv.  289—296. 

alienation,  iii.  507;  iv.  441  and  note  1. 

devises,  iv.  501 — 505. 
Hobart's  Reports,  i.  483. 
Hobbe's  theory,  i.  47. 

Leviathan,  i.  4,  n.  3. 
Homage,  iii.  511. 
Home  port,  iii.  171. 
Homine  replegiando,  i.  404;  ii.  32. 

use  of  the  writ  of,  ii.  32,  u.  28. 
Hostages,  i.  106. 
Hostile  character  of  property,  i.  7:J — ^^I. 

embargo,  i.  60. 
Hostile  character,  by  holding  lands  in  the  enemy's  country,  i.  74. 

by  a  trading  house  there,  i.  74. 

by  residence  there,  i.  76. 

by  colonial  trade,  i.  81. 

by  enemy's  pass  and  flag,  i.  85. 

English  rule,  i.  83. 
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Hostile  character  of  persons,  i.  73 — 81.  ' 

Hotchpot,  ii.  422;  iv.  419,  512.  I 

House  of  repi  eseutatives,  i.  228.  < 

See  apportionment,  representation,  representatives. 
Husband,  his  duties,  ii.  143 — 150. 

interest  in  his  wife's  property,  ii.  130 — 143. 
power  over  her  lands,  ii.  130 — 134. 

power  over  her  chattels,  ii.  134,  143.  • 

her  chases  in  action,  ii,  135 — 142,  • 

his  power  to  assign  them,  ii.  138,  139.  ^ 

right -to  administer,  ii.  135,  136,  411,  412.                                         .  j 

wife's  equity,  ii.  137 — 142.  J 

bound  for  her  debts,  ii.  143 — 149.  I 

bound  to  maintain  her,  ii.  146 — 149.  .  ] 

not  bound  to  make  his  wife  convey,  ii.  169.  '> 

her  elopment,  ii.  147.  ! 
liable  for  her  torts,  li.  149, 

c^mnot  contract  with  her,  ii.  129.  : 
he  and  wife  seised  by  entirety,  ii.  132,  iv.  362. 

not  witnesses,  ii.  178.  J 

and  wife,  see,  also,  married  women.  < 

and  wife,  what  will  amount  to  a  reduction   into  possession  of  wife's  ; 

choses  in  action,  ii.  135,  n.  17.  " 

wife's  equity  defined,  ii.  138,  n.  31. 

Hypotheca,  ii,  578,  iv.  138.  \ 

Hypothecation  of  ship  and  cargo,  iii.  171 — 173.  ' 

Ignorance  of  the  law,  no  ground  for  relief,  ii.  491,  J 

of  the  fact,  ground  for  relief,  ii.  491.  *! 
Illegitimate  children,  ii.  208—217;  iv.  413,  414. 

M'hen  saved  in  void  marriage,  ii,  96,  97.  s 
Illusory  appointments,  iv.  343. 
Immobilia  siium  sequuntur,  ii.  67,  429;  iv.  441,  513. 

Immunities  of  foreign  jjublic  vessels,  i.  156.  i 

Imjjeachments,  i.  288.  j 

Impeachment,  power  of,  i.  288.  : 

of  Johnson,  i.  311,  n.  72.  ] 

Implication,  devise  by,  iv.  541.  i 
Implied  warranty  of  chattels,  ii.  478 — 481. 

Imprisonment,  unjust,  relief  from,  ii.  26 — 30.  | 

for  debt,  i.  420;  ii.  397—400.  ] 

abolished  in  New  York,  ii.  399.  j 
Imprisonment  for  debt  abolished  in  Massachusetts,  Pennsylvania,  Tennessee, 

&c.  ii.  399.  : 

Improvements,  internal,  i,  267.  ; 

on  land,  claim  for,  ii,  334—337;  iv.  475—479.  i 

may  take  sale  of  lands  by  parol,  out  of  the  statute,  iv.  451. 
Inadequacy  of  price,  ii.  477. 

Incestuous  marriages,  ii.  81 — 85.  j 

Incidents  to  estate  for  life,  iv.  7:> — 75.  i 

to  a  reversion,  iv.  355.  ' 

Inclusive  and  exclusive,  i.  1(51;  iv.  95.  j 
Incompati))le  oflices,  ii.  29><.  note. 

Incorporeal  hereditaments,  iii.  401,  \ 

descent  of,  iii.  408.  ^ 

Indefinite  failure  of  is.sue.  iv.  273 — 283.  »! 

Independence,  declaration  of,  i.  208,  < 

Indiana  Keports,  ii.  176,  note,  ^ 
Indian  titles,  i.  257,  iii.  378—390, 
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Indians,  their  condition,  iii.  382,  398—400. 

not  citizens,  ii.  72. 

treatment  of  them,  iii,  382,  391 — 100. 

made  slaves,  iii.  397. 

annuities  to  them,  iii.  398,  note. 

Indian  country,  iii.  400. 
Infants,  their  void  and  voidable  acts,  ii.  234 — 239. 

binding  contracts,  ii.  239 — 245. 

lands  may  be  sold,  ii.  230. 

liable  for  torts,  ii.  241. 

and  for  debts  of  the  wife,  ii.  240. 

as  to  execution  of  powers,  iv.  324,  500. 

voidable  acts  confirmed,  ii,  238,  239. 

w^hen  entitled  to  their  earnings,  ii.  193. 

when  of  age,  ii.  233. 

day  given  when  of  age,  ii.  245. 

wills  of  personal  estate,  ii.  242;  iv.  506. 

barred  by  jointure,  ii.  243;  iv.  55. 

en  venire  sa  mere,  iv.  249. 

their  marriage  settlements,  ii.  243, 
Infidels,  opinions  concerning,  i.  11. 
Influence,  undue,  ol  attorneys,  trustees,  &c.,  ii.  483,  note:  iv.  437,  438,  449, 

note. 
Information,  proceedings  by  way  of,  ii.  12,  n.  7. 

when  allowed,  and  true  test  of,  ii.  12,  n.  7. 
Inheritance,  per  capita,  iv.  391,  392. 

per  stirpes,  iv.  391,  392. 
Inheritable  blood,  ii.  54;  iv.  413,  424,  426. 
Injunction  as  to  the  federal  courts,  i.  410,  412. 

as  to  the  state  courts,  i.  412. 

not  allowed  as  to  foreign  suits,  i.  410,  412. 

power  to  issue,  i.  300,  n.  23;  412,  n.  4. 

to  protect  equitable  assets,  iv,  422. 

to  protect  copyright,  ii.  378 — 382. 
Innavigability,  iii.  323. 
Innkeeper,  definition  of,  ii.  596,  n.  45. 

insurer  of  guests'  property,  ii.  595,  n.  44. 
Innkeepers  responsible,  ii.  592—597. 

bound  to  receive  guests,  ii.  597. 

right  of  lien,  ii.  634,  642. 
Inns  and  taverns,  ii.  595,  596. 
Inquest  of  office,  ii.  54,  61,  424. 
In  solido,  iii.  .32,  34,  155,  156,  164. 

Insolvency,  meaning  in  making  the  U.  S.  a  preferred  creditor,  i.  243.  n.  1. 
Insolvent' laws.  i.  421,  422;  ii.  394,  note.  389—401. 

how  far  constitutional,  i.  422;  ii.  392,  393. 

corporations,  ii.  314—316. 

debtor's  assignment,  ii.  400. 
Inspection  laws,  i.  439. 
Instance  courts,  i.  378. 
In.structions  to  representatives,  ii.  9,  note. 
Insurance,  policy  of,  iii.  253. 

parties,  iii.  253,  256. 

by  foreigners,  iii.  257,  note. 

enemy's  property,  iii.  254. 

broker,  iii.  260. 

terms  of  the  policy,  iii.  257,  259. 

lost  or  not  lost,  iii.  258. 

assignment,  iii.  261. 
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Insurance,  illicit  trade,  iii.  262—267. 

coutrabaud  of  war,  iii.  267.  ^     ' 

seamen's  wages,  iii.  269. 
freight,  profits,  &c.,  iii.  269,  272, 

on  cargo,  iii.  309,  310.  ^ 

wager  policies,  iii.  275.  , 
reassurance,  iii.  278. 
double  insurance,  iii.  280, 

misrepresentation,  iii.  282—286.  ■ 

disclosures,  iii.  282,  285,  286.  i 

implied  warranty,  iii.  287.                                                                      .  j 

express  warranty,  iii.  288.  j 

perils  as  acts  of  government,  iii.  291,  \ 

interdiction  of  commerce,  iii.  293.  j 

of  live  stock,  iii.  259.  j 

of  goods  on  deck,  iii.  259.  : 
usual  perils  insured  against,  iii.  299 — 307. 

neglig'^nce  of  the  master,  iii.  300,  304,  306.  'j 

barratry,  iii.  304,  305.  j 

arrest  of  the  vessel,  iii.  303.                                                   "  j 

loss  by  fire,  iii.  304.  I 

risks  excluded,  iii.  294 — 299.  ] 

memorandum  as  to  risks,  iii.  294.  \ 

adjustment  of  the  average  under  it,  iii.  337,  note.  j 
when  policy  attaches  and  ends,  iii.  307 — 312,  317. 

missing  vessels,  iii.  301.  ■ 

touch  and  trade,  iii.  314.                         ....  j 

deviation,  iii.  312—317.  \ 

indentity  of  voyage,  iii.  317.  1 

policies  on  outward  and  homeward  voyages,  iii.  310.  1 
abandonment,  iii.  318 — 329.                                                                                     ^ 

damages  above  half,  iii.  329,  331.  ! 

sale  by  the  captain,  of  a  damaged  ship,  iii.  332.  i 

abandonment  as  to  freight,  iii.  333.  334.  i 

adjustment  of  loss,  iii.  330,  335—340.  ; 

allowance  of  new  for  old,  iii.  339.  ' 

recovery  for  expenses,  iii.  339,  340.  ! 

for  seamen's  wages,  iii.  302.  ' 
return  of  premium,  iii.  340. 

history  of  marine  insurance,  iii.  343 — 351.  i 

on  lives,  iii.  365 — 370.  ; 

history  of  New  York  fire  insurance,  iii.  371,  note.  ■ 
against  fire,  iii.  370. 

See,  further,  tit.  Policy.  ^ 

Intercourse  with  an  enemy,  i.  67. 

Interest  on  encumbrances,  iv.  74.  I 
against  trustees,  ii.  231. 

on  rent  due.  iii.  483,  note.  i 

InfcreHse  termini,  iv.  97.  j 

Interference  with  other  states,  i.  23. 

Intermediate  profits,  iv.  286. 

internal  improvements,  i.  267. 

International  law  and  law  of  nations,  i!  1,  n    1.    .  ' 

interpretation  of  statutes,  i.  460 — 465.                      '  ! 
of  treaties,  i.  174. 

of  the  constitution,  1.243.  1 
of  contracts,  ii.  552.                                                                                                             ,  ] 

Intestates,  distribution  of  effects,  ii.  420 — 434.  * 
effect  of  domicile,  ii.  429 — 431. 
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Intoxication,  effect  on  contracts,  ii.  451. 
Inventory,  ii.  414. 

Joiva  Territory,  i.  :}85,  note.  ^ 
Issue,  iv.  273,  419. 

Jeopardy,  putting  a  party  in,  ii.  11.  ' 

Jettison,  iii.  23:2— 235.  ' 

Joint  ownership  in  chattels,  ii.  350.  '< 

Joint  tenants,  iv.  357.  ! 

how  seised,  iv.  359.  .' 

survivorsliip,  iv.  360.  J 

tenancy  destroyed,  iv.  363.  ] 

no  devisable  interest,  iv.  513.  ] 

in  chattels,  ii.  356.                                                             '  I 

.Joint  powers,  as  to  lands,  iv.  326. 

Joint  stock  companies,  iii.  26.  ] 

Jointure  bars  dower,  iv.  55,  56.  = 

Judges,   U.  S.,  tenure  of  office,  i.   292.  I 

support,  i.  292.  ■ 

of  the  st:ites,  term  of  office,  i.  295,  note.  ' 

cannot  act  as  attorneys  or  counsellors,  or  be  engaged  in  practice  of  law,  i 

i.  305.  n.  55.                                                                                              *  . 

circuit,  district,  and  territorial,  must  reside  within  their  respective  dis-  « 

tricts,  i.  305,  n.  54.  '> 

circuit,  present  number  of,  i.  301,  n.  28.  '^ 

district,  present  number  of,  i.  303,  n.  40.  | 

Judgments  of  state  courts,  i.  260.                                                                             .  i 

foreign,  ii.  109,  US— 124.  \ 

on  attachments  in  rem,  i.  261,  note.  ; 

when  disregarded,  ii.  120,  note.  ^ 

lien  on  land,  iv.  170,  173,  435—437. 

lien  in  the  federal  courts,  i.  248;  iv.  437.  : 
transfer  title  to  chattels,  ii.  387. 

of  his  peers,  ii.  13.  -j 

rendered  in  one  state  and  sued  on  in  another,  i.  262,  n.  8.  ' 

have  no  priority  over  unregistered  mortgages,  iv.  173.               .    .  ] 

Judicial  power,  U.  S.,  i.  295,  296,  n.  4;  314,  n.  2;  315,  notes  4  and  5.  1 
legislation,  remarks  on,  i.  477,  n.  3. 

independence,  i.  291 — 295.  ', 

power  over  unconstitutional  laws,  i.  44f) — 454.  ; 

decisions,  reports  of,  i,  473,  474.  j 

Judiciary  act  of  1789,  remarks  on,  i.  306,  n.  58.  ''. 

federal,  workings  of,  i.  291,  n.  i.  . 

Jura  summiimpei  ii,  i.  211.  I 

Jureuxorii*,  ii.  130. 

Jure  wjanV/,  ii.  135,  136.  \ 

Jurisdiction  of  supreme  court  U.  S.  ^ 

original,  i.  298,  314.                                                                                          ^  , 
appellate,  i.  316,  330. 

how  enforced,  i.  316,  321,  441.  ' 
as  to  persons,  i.  343 — 352. 

when  a  state  is  a  party,  i.  296,  323,  327.  ' 

when  ft  sovereign  sues,  i.  297.  i 

none  at  common  law,  in  criminal  cases,  i.  331.  \ 

common  law,  in  civil  cases,  i.  341.  ; 
co-extensive  with  the  constitution,  i.  295,  317,  318,  3-20. 

of  circuit  courts,  civil  and  criminal,  i.  301—303,  360—364.  J 

when  limited  to  a  certain  sum,  i.  302.  303.  1 
of  district  courts,  i.  303—305,  381—383. 
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Jurisdiction  of  territorial  courts,  i.  383 — 3>^G.  ! 

of  state  courts  o^er  federal  officers  acting  without  authoritj',  i.  410.  I 

over  one's  vessels  and  subjects  at  sea,  i.  26.  j 
over  ambassadors  and  consuls,  exclusive,  i.  45. 

over  foreign  vessels  in  port,  i.  124.  ; 

of  chancery,  over  assets  and  proceedings  abroad,  ii.  4G3.  i 

of  state  courts,  when  concurrent,  i.  395 — 404.  { 

in  rem,  i.  378,  379.  : 

of  conterminous  states,  as  Penn.,  N.  J.,  and  X.  Y.,  iii.  427.  J 

of  chancery  over  lands  abroad,  ii.  463.  i 

over  local  fisheries,  i.  439.  ' 

See,  further.  Courts,  U.S.                                                                        "  ' 

Jury  trial,  in  what  cases  not  secured,  i.  365,  n.  6.  ■ 

Jus  accrescendi,  iv.  360. 

Jus  civile  Papinianum,  i.  517. 

Jms  <7en<mm  defined,  i.  1,  n.  1. 

identified  vi\W\  jus  naturale,  i.  2,  n.  2.  i 

Jusinrem,  jus  in  re,  i.  117.  \ 

Jus  inter  genier,  compared  with  jws  gentium,  i.  1,  n.  1.  ■ 

Jus  naturale,  defined,  i.  2,  n.  2. 

identified  with  jus  gentium,  i.  2,  n.  2.  'i 

Jus  postliminii,  i.  108.  ; 

Jusprvetoriiim,  i.  528. 

Jus  publicum,  in  rivers,  iii.  411,  425,  427,  432,  439.  [ 

Jus  Ilanseaticum,  iii.  15.  , 

Kentucky,  statutory  rights  of  married  women  in,  ii.  662. 

Kin,  next  of,  ii.  420,  422.                                                                 .          •  - 

computed,  iv.  412.  *, 

their  rights,  ii.  422.  .  i 

Labor,  contract,  importation  of,  i.  460,  n.  9.             '  i 

Lading  a  chartered  vessel,  iii.  20:^,  206.                    "  ! 

bill  of,  iii.  206.  j 

Lakes,  iii.  430. 

Land  titles,  origin  of,  iii.  377,  378.  ■ 

Indian  titles,  iii.  379—381.  ' 

U.  S.  territories,  i.  259.  ; 

considered  as  money,  ii.  230.  'i 

what  it  embraces,  iii.  401.  I 
conveyed  by  writing,  iv.  450. 

when  a  deed  is  requisite,  iv.  451.  ! 

sale  of  it  on  executi(m,  iv,  428 — -134.  j 

may  be  sold  for  debt  by  executors,  iv.  438,  j 

for  trespasses  thereon,  ii.  416.  J 

returns  to  owner  after  an  casement,  iii.  432.  note.  , 

Landlord  not  bound  to  repair,  iv.  110.  ; 

his  lien  for  rent,  iii.  482.  i 

See  lient  and  Tenant.                                                                           '  \ 

Lapsed  devise  and  legacy,  iv.  541.                           ^  j 

Lalrocinium,  iii.  303. 

Law  of  nature,  i.  2,  3.  i 

Law  of  nations —                                                                                   ,  ^ 
defined,  i.  J. 
foundation,  i.  2. 

its  history  i.  4 — 20.  i 

its  condition  with  the  ancients,  i.  4-7.  ] 

its  destruction  l)y  the  Goth.s,  i.  8.  I 
its  revival,  i.  10— 12. 
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Law  of  nations — 

its  condition  in  the  age  ol"  Grotius,  i.  15. 

its  subse(iucnt  improvement,  i.  18. 

the  evidence  of  it,  i.  18,  19,  69 

its  sanctions,  i.  181,  182. 

its  application  to  new  states,  i.  24. 

to  dominion  over  the  seas,  i.  2G — 31. 

to  reguhition  of  trade,  i.  3:i.  • 

changes  in  government,  i.  25. 

right  of  passage,  i.  34. 

navigable  rivers,  i.  35. 

surrender  of  fugitives,  i.  36. 

ambassadors,  i.  38,  182. 

to  consuls,  i.  41 — 45. 

declaration  of  war,  i.  51 — 55. 

confiscation  of  enemy's  property,  1.  59 — 61. 

confiscation  of  debts,  i.  G2 — 65. 

commerce  with  the  enemy,  i.  60 — 69. 

enemy's  property,  i.  73 — 81. 

sailing  under  enemy's  flag,  i.  85. 

rules  of  war,  i.  89. 

mitigation  of  them,  i.  90 — 92. 

privateering,  i.  96. 

disposal  of  prizes,  1.  101. 

ransom,  i.  104. 

postliminy,  i.  108. 

its  application  to  neutral  rights  and  duties,  1.  115 — 133, 

contraband  of  war,  i.  135. 

blockade,  i.  143. 

right  of  search,  153. 

truces,  i.  159. 

passports,  i.  162,  162. 

treaties,  i.  165. 
Law  of  merchants,  its  foundation,  iii.  2, 

of  real  property  in  U.  S.  courts,  iv.  279. 
Laws  must  be  constitutional,  i.  448 — 454. 

retrospective,  condemned,  i.  455. 
Law  reports,  their  necessity  and  value,  i.  473,  474,  496. 

character  of  the  old  reports,  i.  486. 

of  the  modern,  i.  488. 
Leakage,  iii,  338. 
Leases  for  life,  iv.  24. 

for  years,  iv.  84,  94,  95,  note. 

treated  as  real  estate,  iv.  93,  note. 

for  years,  when  exempted  from  registry,  iv.  456. 

must  be  in  writing,  iv.  95. 

covenant  for  renewal,  iv.  108. 

entry  under  it,  iv.  97. 

extinguished  by  merger,  iv.  99. 

by  surrender,  iv.  103. 

when  defeated,  iv.  105—108. 

duration,  iv.  106—108. 

when  they  commence  and  terminate,  iv.  95,  note,  106, 107. 

when  a  lease  and  not  a  covenant  for  a  lease,  iv.  105. 

when  forfeited,  iv,  106,  107, 

to  attend  the  inheritance,  iv.  86 — 93. 

from  year  to  year,  iv.  Ill,  112. 

by  mortgagor,  iv.  157. 
Leasing  powers,  iv.  106 — 109. 
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Lease  and  release,  iv.  494.  1 

Lessee,  assignments  by,  iv.  90,  124,  I 

Legacies,  iv.  543,  note,  ; 

lapsed,  iv.  541. 

when  payable,  ii.  477.  '                                 ; 

Legitimacy  by  subsequent  marriage,  ii.  209.  i 

Letter  of  credence,  i.  40.  ! 

of  marque  and  reprisal,  i.  Gl.            •  ■ 

defined,  i.  61,  n.  8.  j 

Levant  et  couchant,  iii.  404.  1 

Lex  loci,  as  to  foreign  suits  and  judgments,  ii.  118 — 124.  \ 

marriage,  ii.  91,  92.  ■       • 

divorce,  ii.  106—118.  j 

infancy,  ii.  233,  note.  I 

assignments  in  bankruptcy,  ii.  405 — 408. 

insolvent's  discharge,  ii.  393. 

as  to  intestate's  effects,  ii.  428 — 434.  l 

as  to  contracts  generally,  ii.  453 — 463.  ! 

as  to  the  capacity  to  convey  and  devise,  ii.  67,  429;  iv.  431,  514.  ■ 

Libels,  law  of,  ii.  16—26.  , 

and  slander,  difference  between,  ii.  16,  n.  18.  j 

truth  as  a  defence  in  action  for,  ii.  21,  n.  30.                                                               \ 

privilege  as  a  defence  in  action  for,  ii.  21,  n.  20.                                                           ^ 

liberty  of  the  press,  ii.  26,  n.  21.             -  : 

Liberty  of  the  press,  ii.  19 — 24.  j 

rule  as  to,  ii.  26,  n.  21.  ' 

of  the  person,  ii.  26,  32.  ; 

religious,  ii.  34. 

of  emigration,  ii.  32,  46,  48.  I 

License  to  trade  with  the  enemy,  i.  85,  163.  \ 

enemy's,  effect  of  sailing  under,  ii.  73,  n.  .1;  85,  n.  9.                                                  I 

limitation  as  to  time  and  place,  i.  164. 

not  to  be  granted  by  an  ally,  i.  69.  | 

necessary  to  bring  home  property,  i.  61. 

by  parol  as  to  land,  iii.  452,  453. 
Lieher  on  political  ethics,  i.  3. 

Lien  of  U.  S.,  i.  245—248.  i 

by  agent  or  ftictor,  ii.  629,  634—640. 

by  carriers  and  others,  ii.  634;  iii.  220.  ; 

by  attorneys,  ii.  640.  ,                                                               \ 

by  auctioneers,  ii.  536.  ] 

by  insurance  brokers,  ii.  641. 

by  master  of  a  vessel,  iii.  165 — 167. 

for  repairs  to  a  vessel,  iii.  168 — 171. 

by  the  shipper,  iii.  167.      .  ! 

by  material  men,  i.  379;  iii.  168 — 170. 

of  wharfingers,  ii.  642. 

of  mechanics  and  builders,  ii.  635,  note,  { 

for  ])urchase  money,  iv.  151 — 154. 

for  freight,  iii.  220—222. 

for  seamen's  wages,  iii.  197.  ; 

of  judgments,  iv.  173,  43-^-437.  ' 

of  judgments  in  the  federal  courts,  i.  248.  i 

of  landlords  for  rent,  iii.  482.  \ 

of  inkeepers  for  the  expenses  of  the  guests,  ii.  592.  j 

Life  in.surance,  insurable  interest,  who  may  have  in,  iii.  369,  n.  1.  \ 

rule  as  to  warranty  and  representation  in.  iii.  :i70,  n.  3.  . 

Lights,  ancient,  iii.  446.  .. 
Limitation  to  suits,  iv.  188. 
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Limitation  in  dower,  iv.  70. 

conditional,  iv.  127,  128,  247,  249,  250.  | 

contingent,  iv.  128,  129.  \ 

collateral,  iv.  129.  4 
elfect  on  estates,  iv.  126.                                                                                             .    i 

in  executory  devises,  when  too  remote,  iv,  271 — 279.  j 

upon  alienation,  to  two  lives,  iv.  271,  272,  note.  i 

ot  accumulation  of  rents  and  profits,  by  deed  or  will,  iv.  284 — 286.   "  | 
void  part  not  to  affect  the  sound  part,  iv.  271,  346. 

of  chattels,  when  too  remote,  iv.  281 — 284.  * 

Lineal  warranty,  iv.  469, 

Lis  pendens,  ii.  121.  i 

definition  of,  ii.  121,  n.  18.  \ 

what  constitutes,  ii.  121,  n.  18.  ; 
doctrine  of,  ii.  125,  n.  20. 

Littleton's  tenures,  i.  503  i 

Liverj'  of  seisin,  iv.  480,  489.  ! 

Lives,  insurance  of,  iii.  365.  j 

I^cal  law  in  the  federal  courts,  1.  342,  note;  iv.  278.  ; 

LocaUim,  ii.  585.  ■ 

Locatio  rei,  ii.  586. 

Locatio  operis,  ii.  588.  * 

Locus  delicti,  ii.  109.                                                                  .  •; 

Lomax's  Digest,  iv.  388.  ! 

Louisiana  marriage  law,  ii.  183. 

law  as  to  rents,  iii.  481.  ' 

purchase,  i.  258,  n.  7.  I 

as  to  the  influence  of  the  civil  law,  i.  473.  .  \ 

as  to  wills,  iv.  519.  \ 

as  to  sales  of  intestate  estates,  iv.  438.  \ 

attachment  law,  ii.  403.  J 

Lunacy  avoids  contracts,  ii.  450.  ] 
revokes  an  agency,  ii.  645. 

Lnnar  month,  iv.  95,  note.  \ 

Maine,  statutory  rights  ot  married  women  in,  ii.  658.  ] 

Sir  Henry,  on  jus  gentium,  i.  1,  n.  1.  \ 

on  judicial  legislation,  i.  477,  n.  3.  j 

Maintenance  and  champerty,  iv.  446 — 450.  i 

Majority  of  trustees  or  public  officers,  act  of,  ii.  293,  and  note.  Ibid,  693.  \ 

Mala  prohibita,  i.  467.  I 

in  se,  i.  467.                                                                                                         ^  \ 

Malynes,  iii.  125.  ^ 

Mandamus,  by  supreme  court,  U.  S.,  i.  300,  322.  j 

by  the  circuit  court  in  District  of  Columbia,  i.  322. 

not  from  state  to  federal  courts,  i.  410,  i 

not  from  federal  to  state  courts,  1.  412.  I 

not  to  review  judgments,  i.  322.  I 

Mandatum,  ii.  568.  ! 

Manning'' s  Treatise,  i.  4. 

Manure,  ii.  347. 

Mare  clausurn,  i.  27.                                                                                 ^  .; 

Mare  liberum,  i.  27.  ^ 

Marginal  waters,  national  jurisdiction  over,  discussed,  i.  31,  n.  1.  ' 

Marine  insurance,  implied  warranty  in,  defined,  iii.  287,  n.  33.  ; 

difference  between  a  warranty  and  a  representation,  iii.  287,  n.  33.  ] 

total  loss  defined,  iii.  331.  n.  65.  t 

constructive  total  loss  defined,  iii.  331,  n.  65.  *j 

hypothecation  defined,  iii.  353,  n.  1,  '; 
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Marine  torts,  i.  156,  359,  364,  367. 
Marital  rights,fraud  thereon  by  wife,  ii.  174,  175. 

according  to  the  law  of  the  domicile,  ii.  184,  459. 
Maritime  law,  history  of,  iii.  1 — 21. 
its  character,  iii.  1 . 
of  the  Romans,  iii.  7^9. 
loans,  iii.  353. 
Marius,  iii,  125. 
Markets  overt,  ii.  323,  324. 
Marks  or  signs,  piracy  of  them,  ii.  374. 
Marque  and  reprisal,  letters  of,  i.  61. 

defined,  i.  61,  n.  8. 
Marriage,  ii.  75 — 93. 

contracts,  subject  to  state  legislation,  i.  417. 
brokage  bonds,  ii.  466. 
when  void,  ii.  76,  95.  96. 
condition  of  the  offspring,  ii.  96,  97. 
void  between  whites  and  coloured  people,  ii.  96»  258. 
of  infants,  ii.  78.  85,  243. 
bigamy,  ii.  79—82. 
incestuous,  ii.  81 — 84, 
consent  of  parents,  ii.  85. 
formalities,  ii.  86 — 91. 
clandestine,  ii.  91. 
canonical  disabilities,  ii.  95. 
lex  loci  as  to  marriage,  ii.  91 — 94. 
revocation  of  wife's  will,  ii.  171,  iv.  527. 
in  Louisiana,  ii.  183 — 185. 
settlements,  ii.  162,  164,  165,  172—178. 
by  an  infant,  ii.  243. 
to  be  registered,  ii.  173, 
with  deceased  wife's  sister  in  Vermont  and  Virginia,  ii.  85,  n.  8. 
between  cousins  of  the  first  degree  illegal  in  Illinois,  ii.  85,  n.  8. 
Married  women,  statutory  rights  of,  ii.  649 — 662. 
Marshalling  assets,  iv.  420,  421,  422. 
Marshals  U.  S.,  their  powers,  duties,  removal,  deputies,  &c.,  i.  309,  and 

notes  67—70,  311,  and  notes  73—76 
Marshall  on  Insurance,  iii.  350. 
Martens'  Treatise,  i.  17. 

Maryland,  statutory  rights  of  married  women  in,  ii.  660. 
Massachusetts,  statutory  rights  of  married  women  in,  ii.  654 — 656. 
Master  and  slaves,  ii.  247. 

and  hired  servants,  ii.  258. 

difference  between,  and  independent  contractor,  ii.  261,  n.  4. 
T\i\e  of  respondeat  superior,  ii.  260,  n.  3. 
and  apprentices,  ii.  261. 
of  a  ship,  his  qualifications,  iii.  159. 
power  to  bind  the  owner,  iii.  161 — 169. 
his  personal  responsibility,  iii.  161,  162. 
power  to  hvpothecate,  iii.  162,  164,  165,  171,  173,  212. 
his  lien,  iii,  165—167. 
his  lien  under  the  F'rench  law,  iii.  169. 
power  to  sell,  iii,  173 — 175,  212, 
must  employ  a  ])ilot,  iii.  175. 
his  discipline,  iii.  181,  182. 

indictable  for  malicious  puni.shment  of  the  crew,  iii.  182. 
may  discharge  seamen,  iii,  183, 
his  duties  on  the  voyage,  iii,  208 — 214, 
his  duties  under  the  French  law,  iii,  208,  211. 
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Master  on  delivery  of  goods,  iii.  214. 
on  abandonment  or  capture,  iii.  331. 
procuring  another  vessel,  iii.  210—213. 
may  sell  an  insured  ship,  when  abandoned,  iii.  332. 
liable  for  seamen's  wages,  iii.  19(). 
and  servant,  when  relation  of  exists,  ii.  2G1,  n.  4. 
Material  men,  i.  379;  iii.  168—170. 
Maxims  of  the  law,  ii.  552 — 557. 
Medicine  for  ships,  iii.  178,  179. 
Memorandum  under  statute  ol  frauds,  ii.  510. 

in  a  policy,  iii.  294 — 299. 
Mercantile  guaranties,  iii.  121. 
Merger,  iv.  99—103. 

destroys  a  contingent  remainder,  iv.  254. 
Mexico,  territory  acquired  from,  i.  258,  n.  7. 

war  with,  contributions  in,  i.  92,  n.  1. 
Michigan  territory,  i.  384,  385. 
Militia,  power  of  Congress  over,  i.  262. 

when  national,  i.  266. 
Mill  dams,  iii.  440,  441,  444. 

streams,  iii.  440,  441,  444,  446. 
Miller  on  Insurance,  iii.  350. 
Mines,  iii.  377,  note. 
Ministers,  resident,  i.  39. 
Misnomer,  as  to  corporations,  ii.  292. 
Misrepresentations  on  sales,  ii.  485,  486. 

to  an  insurer,  iii.  282 — 286. 
Missing  vessel,  iii.  301. 
Missouri  navigation  laws,  iii.  379. 
Mistakes  of  law  in  contracts,  ii.  477,  491,  492. 
Mississippi  codes,  ii.  428. 

statutory  rights  of  married  women  in,  ii.  659. 
Mobilia  personam  scquuntur,  ii.  67,  429;  iv.  513. 
Moneys,  power  of  appropriation  by  Congress,  i.  394. 
Monopolies,  in  general,  ii.  9,  10. 
by  steamboats,  i.  432 — 438. 
b^  charters,  ii.  271. 
Month  in  law,  iv.  95,  note. 
More,  Sir  Thomas,  i.  491. 
Morris,  Robert,  his  services,  i.  216. 
Mortgage  to  an  alien,  ii.  62. 

of  a  vessel,  iii.  132,  134,  135. 
history  of  mortgages,  iv.  136,  158. 
vadium  vivum,  iv.  137. 
mortuum,  iv.  137. 
forfeiture  at  law,  iv.  140. 
defeasance  of,  iv.  141. 
fequity  of  redemption,  iv.  158 — 164. 
barred  by  time,  iv.  186—190. 
agreement  to  repurchase,  iv.  144. 
conditional  sales,  iv.  144. 
without  bond  or  covenant,  iv.  145. 
sale  under  a  power,  iv.  146—148,  190,  191. 
of  reversions  to  raise  portions,  iv.  149. 
by  deposit  of  deeds,  iv.  150. 
equitable,  iv.  152. 
interestofmortgagee,  iv.  164. 
registry,  iv.  168 — 174. 
defeated  by  notice,  iv.  169 — 174. 
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Mortgage  tacking,  iv.  175 — 178.  j 

covering  future  advances,  iv.  175,  176. 

foreclosure,  iv.  180. 

concurrent  remedies,  iv.  183. 

sale  under  a  decree,  iv.  184,  190^192. 

opening  biddings,  iv.  192.  ' 

of  chattels,  ii.  531;  iv.  138.  ] 

reconveyance,  iv.  193. 
Mortgagor,  his  rights  at  law,  iv.  154 — 157.  ! 

rights  in  equity,  iv,  158^—164. 

cannot  commit  w^aste,  iv.  162.  i 

veho  may  redeem,  iv.  162.  i 

Mortgagee,  right  to  rents,  iv.  165.  ' 

bound  to  account,  iv.  166.  j 

in  N.  Y.  cannot  bring  ejectment,  iv.  157,  166,  184.  i 

as  asignee  of  a  lease,  iv.  167.  . 

his  interest  not  vendible  on^.  fa.,  iv.  166,  note,  430,  note.  i 

his  right  to  improvements,  iv.  167.  J 

Mortmain,  ii.  282,  283.  .  l 

Moseley's  reports,  i.  493.  | 

Mother,  her  title  by  descent,  iv.  398.  ■■ 

title  under  statute  of  distributions,  ii.  423. 
Movables,  ii.  347.  ■ 

Mulattoes,  ii.  72, 

Municipal  law,  i.  447.  ' 

Mutiny  at  sea,  i.  363. 
Mutual  disclosure  on  sales,  ii.  482,  491.  ; 

consent  to  a  contract,  ii.  477. 
MutuMm,  ii.  573. 

National  Banks,  history  of,  i.  254,  n.  5.  I 

character,  test  of,  i.  76 — 80.  \ 

Nations,  law  of,  history  of,  i.  1 — 20. 

regarded  as  persons,  i.  4,  n.  3. 

their  equality,  i.  21.  \ 

duties  in  peace,  i.  32. 

self  defence,  i.  23,  48.  ) 

assistance  to  new  states,  i.  24.  I 

to  allies,  i.  49,  50.  ! 

dominion  over  adjoining  seas,  i,  26 — 31. 

rights  of  commerce,  i.  32.  ■ 

of  pas.sage,  i.  34.  \ 

to  navigable  rivers,  i.  35.  I 

survive  revolutions,  i.  35.  i 

general  rights  and  duties  as  neutrals,  i.  135 — 158. 

general  rights  and  duties  as  belligerents, ii.  47 — 64.  90 — 113.  ' 

Native  subjects,  ii.  39,  42.  ', 

Naturalization,  i.  423;  ii.  51 — 53.  ,  i 

mode  of  ii.  64 — 66. 
Navigable  rivers,  iii.  412,  414,  417,  418,  425,  427. 

bridges  over  them,  iii.  430,  note  c.  I 

Ne  exact,  i.  300,  ii.  33,  34. 
Necessity,  rights  of,  ii.  338. 
Negotiable  paper,  see  Bills  and  Promissory  Notes. 
Negligence  in  the  assured  or  master,  iii.  300,  304,  306.  ■ 

in  lire  policies,  iii.  374.  « 

gross  and  ordinary,  ii.  559;  iii.  300,  note. 

as  to  lire  by  tenants,  iii.  436,  note.  j 

Negro  slavery,  ii.  251 — 258. 
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Negroes,  free,  their  disabilities,  in  U.  S.  ii.  258,  note. 

marriage  with  whites,  unhiwful,  ii.  96,  258. 
Neutrality,  rules  of,  by  U.  S.,  i.  122. 

enforced  by  statute,  i.  122,  123. 

great  value  of,  i.  115. 

armed,  i.  126,  127. 
Neutrals,  rights  of  captors  in  port,  i.  109,  121. 

general  rights  and  duties,  i.  116 — 133. 

impartial,  i.  116. 

must  not  prepare  in  neutral  territory,  hostile  means,  i.  123. 

duties  as  to  foreign  civil  wars,  i.  25. 

fulfil  prior  treaties,  i.  116. 

judges  of  the  caum  frederis,  i.  117. 

carriers  of  enemy's  property,  i.  117,  124. 

goods  in  enemj'^'s  vessels,  i.  117,  128,  132. 

territory  inviolable,  i.  117. 

restore  captures  within  it,  i.  121. 

prizes  in  their  ports,  i.  123. 

neutral  flag,  i.  124. 

freight  for  enemy's  property,  i.  125. 

property  in  enemy's  vessels,  i.  128. 

armed  neutrality,  i.  126 — 131. 

restrictions  on  their  trade,  i.  135 — 158. 

as  to  blockades,  143 — 152. 

as  to  enemy's  despatches,  i.  152. 

subject  to  search,  i.  153 — 156. 

convoy,  i.  154. 

character  by  domicile,  i.  75. 

trade  with  enemy's  colonies,  i.  81 — 85. 

prisoners  free  in  their  ports,  i.  109. 

transfers  in  transitu,  i.  86. 

ship  documents,  i.  157, 

misconduct,  i.  157,  158. 

forfeit  contraband,  i.  142,  143. 
New  for  old  on  insurance  losses,  iii.  331,  339. 
New  England  colonies,  union  of,  i.  202. 

Neic  Hampshire,  statutory  rights  of  married  women  in,  ii.  657. 
New  Jersey  school  system,  ii.  196. 

statutory  rights  of  married  women  in,  ii.  659. 
New  York  statute  as  to  fugitives,  i.  37. 

school  system  and  funds,  ii.  199 — 201. 

statutory  rights  of  married  women  in,  ii.  649 — 651. 
Next  of  kin,  ii.  413,  422;  iv.  412,  537. 
Non-user  of  an  easement,  iii.  448. 
Notary  public,  iii.  93,  108. 
Notice  of  blockade,  i.  147. 

dissolution  of  partnership,  iii.  66,  67. 

to  fix  drawer,  iii.  104 — 109. 

to  tenant  to  quit,  iv.  112,  113. 

to  mortgagor  to  quit,  iv.  156. 

to  obtain  possession  of  rents,  iv.  164. 

of  a  prior  mortgage,  iv.  169 — 172. 

by  registry,  iv.  174. 

general  doctrine  of.  iv.  179. 

arising  from  tenant's  possession,  iv.  179,  note. 

by  carriers  as  to  risks,  ii.  601.  608. 

when  exclusive  or  inclusive,  i.  161;  iv.  95. 
Nottingham,  Lord  Ch.,  i.  492. 
Novel  disseisin  abolished  in  New  York,  iii.  419. 
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Kaisances,  power  to  restrain,  ii.  340.  ^ 

as  to  liavigable  waters,  iii.  411,  430,  432.  I 

as  to  rail  cars,  Ii.  340.  q 

writ  of  nuisance  in  New  York,  iv.  71.  ' 
prescription  as  to  nuisances,  iii.  443. 
Nuncupative  wills,  iv.  517. 

Obligation  of  contracts,  laws  impairing,  discussed,  1.  420,  n.  6.  ; 

Occupancy,  title  by,  ii.  318,  325,  347,  355,  356. 

Indian  title  by.  iii.  378—380.  ; 

Occupant,  special,  iv.  26  ] 

6orM//rfp,  his  claims,  ii,  336.  I 

Offences  against  law  of  nations,  i.  181 — 191.  j 

Offers  made  by  advertisement,  ii.  477,  n.  33. 
Offices,  limitation  as  to  time,  iii.  454. 

sale  of.  iii.  454,  455.  I 

judicial  and  ministerial,  iii.  457.  ' 

incompatible,  ii.  298,  note.  | 

Oleron,  lawt  of,  iii.  12.  ! 

Opening  of  estates  to  let  in  after-born  children,  iv.  205,  221,  note. 
Ordinance  of  Congress,  1787,  for  the  N.  W.  Territory,  as  to  descent  c^  lands, 

iv.  375.  ; 

as  to  conveyances,  iv.  452.  ! 

as  to  judicial  tenure,  i.  295.  I 

as  to  religious  freedom,  ii.  35.  ' 

as  to  civil  liberty  and  private  contracts,  ii.  12. 

as  to  education,  ii.  197.  j 

as  to  protection  to  the  Indians,  iii.  399. 

as  to  the  right  of  U.  S.  to  the  soil,  i.  260.  .    i 

as  to  taxing  the  lands  of  non-residents,  ii.  333.  j 

as  to  navigable  rivers,  iii.  427. 

as  to  slavery,  ii.  252.  ] 

Ordinances  of  Louis  XIV.  iii.  15.  '  '■ 

Oregon,  i.  385. 
Owners  of  vessels,  when  liable,  iii.  133 — 138.  ' 

responsibility  limited,  ii.  605,  606;  iii.  217,  218. 

hiring  to  others,  iii.  201 — 204. 

Palgrave,  Sir  Francis,  iii.  438,  495,  501,  503.  ' 

Pardessus,  iii.  128,  , 

Pardon,  power  of,  in  the  President  U.  S.,  i.  283.  j 

Parents,  their  general  duties,  ii.  189 — 195. 

rights,  ii.  203—207.  ' 

to  educate  children,  ii.  195.  i 

custody  of  children,  ii.  193,  205.  | 

to  bind  them  as  apprentice,  ii.  262 — 265.  i 

may  disinherit  them,  ii.  202,  203;  iv.  525.  i 

Park  on  Insurance,  iii.  350.  J 

Parliament  of  England,  omnipotent,  i.  447.  ] 

number  ot  the  house  of  commons,  i.  234.  •  j 

Parol  license  as  to  land,  iii.  453.  1 

Particular  estates,  iv.  233—237.  '; 

Partidas,  ii.  449,  note.  ' 

ParticepH  criminis,  ii.  467.  < 

Partition  of  estates,  iv.  364,  365. 

fences,  iii.  438. 

and  walls,  iii.  438.  . 

Partnership,  interest  in,  of  one  domiciled  among  enemies,  condemned,  i.  80, 

and  n.  7.  ' 
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Pa'  tnership,  nature  and  extent  of,  iii.  23 — 30. 

question  of,  wliat  it  depends  on,  iii.  26,  n.  1. 

difference  between,  and  co-ownership,  iii.  26,  n.  2. 

how  proved,  how  inferred,  iii.  27,  n.  3. 

difference  between,  and  private  cori)orations,  iii.  27,  n.  4 

doctrine  of  as  hxid  down  in  Cox  v.  Hickman,  iii.  28,  n.  5. 

general  and  particuhir,  iii.  30. 

universal  by  the  civil  law,  iii.  30. 

dormant  partners,  iii.  31. 

nominal  partners,  iii.  32. 

with  restricted  responsibility,  iii   34. 

special  partners,  iii.  34. 

interest  of  each  partner,  iii.  36,  37. 

not  entitled  to  pay  for  his  labour,  iii.  25. 

previous  debts,  iii.  36. 

in  land,  iii.  28,  37 — 39. 

among  ship-owners,  iii.  39,  40. 

power  of  each  partner  to  bind  the  firm,  iii.  40 — 51. 

over  the  stock  in  trade,  iii.  44. 

one  cannot  bind  to  guaranty,  iii.  46. 

nor  by  deed,  except  specially,  iii.  47 — 49. 

may  release  a  debt,  iii.  48. 

acknowledge  a  debt,  iii.  49 — 51. 

liable  for  injury  t>y  a  servant  of  the  concern,  iii.  52.     ' 

fiduciary  duties,  iii.  51. 

dissolution  by  voluntary  act,  iii.  53. 

death,  iii.  55. 

insanity,  iii.  58. 

bankruptcy,  iii.  58. 

judicial  decree,  iii.  60.  ' 

inability  to  act,  iii.  62. 

effect  of  it,  iii.  62—66. 

power  and  duty  of  surviving  partner,  iii.  63. 

notice  of  dissolution,  iii.  66.  67. 

payment  from  partnership  funds,  iii.  64,  65. 

continued  by  executers,  iii.  33,  o6,  57. 

effect  of  discharge  of  one  partner  under  an  insolvent  act,  iii.  60. 

effect  of  discharge  of  one  partner  by  consent  of  creditor,  iii.  60,  68. 
Part  acceptance  of  goods,  ii.  495. 
Part  owners  of  a  vessel,  iii.  151 — 157,  171,  172. 
»     rights  against  each  other,  iii.  151 — 153. 

responsible  in  solido,  iii.  155 — 156. 
Part  performance  of.a  parol  contract,  as  to  land,  iv.  451. 

of  personal  contracts,  ii.  258,  509. 
Party  to  a  suit,  who  is,  i.  323. 

when  a  st^ite  is  interested,  i.  323,  350,  .351. 
Party  walls,  iii,  437. 

digging'adjoining  them.  iii.  437,  438. 
Passage  in  transitu^  over  foreign  territory,  i.  34. 
Passengers  in  stages,  steamboats,  &c.,  ii.  601. 
Pas.sport  in  war,  i.  157,  162,  163. 

violation  of  it,  i.  182. 

defined,  i.  162,  n.  2. 

enemy's  effect  of  sailing  under,  i.  73,  n.  1. 

of  an  enemy,  i.  85. 
Pasture,  common  of,  iii.  404 — 408,  418. 
Patents,  meaning  of  word  invention,  ii,  366,  n.  3. 

what  may  be  the  subject  of,  ii.  366,  n.  3. 

elements  involved  in,  ii.  366,  n.  3. 
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Patents,  infringement  of,  11.  371,  n.  9. 

damages  for  infringement,  ii.  372,  n.  10. 

limitation  of  actions  for  infringement  and  injunctions  to  restrain,  ii.  372, 
n.  10. 
Patent  rights,  jurisdiction  of,  i.  381. 

security  by  law,  ii.  365 — 372. 

foreign  law  as  to  patents,  ii.  372,  note. 
Pawn,  ii.  577—585;  iv.  138—141. 
Payment,  on  sales  of  goods,  ii.  492 — 498. 

voluntary,  for  another,  616,  617.  * 

of  debts,  order  of,  by  executors,  ii.  417,  419. 
in  equity,  iv.  421. 

in  forged  notes  or  bills,  ii.  86. 

in  bills  of  involvent  banks,  ibid. 
Peace,  treaties  of,  i.  165. 

binding  force,  i.  165,  166,  174. 

with  governments,  de  facto,  i.  167. 

their  effects,  i.  168. 

when  they  take  effect,  i.  169—174. 
Peere  William's  Reports,  i.  493. 
Peers,  trial  by,  ii.  13. 
Penitentiary  system,  ii.  14. 
Pennsylvania  school  system,  ii.  196. 

statutory  rights  of  married  women,  ii.  651 — 654.    • 
Performance  of  contracts,  ii.  471 — 477,  487;  iv.  451. 
Perkins'  Treatise,  i.  504. 
Per  aversionem,  ii.  496;  iv.  467  . 
Perils  in  a  policy,  iii.  291. 

acts  of  government,  iii.  291. 

interdiction  of  trade,  iii.  293. 

losses  not  casus  foriit it i,  iii.  300. 

must  be  direct  and  not  remote,  iii.  302,  306. 

by  violence,  iii..  303. 

arrest  when  not  casus  Jortuitus,  iii.  304. 

by  fire,  iii.  304. 

barratry,  iii.  304,  305. 
Permissive  waste,  iv.  81. 

Per  my  et  per  tout,  iv.  359.  260.  ^ 

Per  stirpes,  ii.  425;  iv.  375,  391. 
Per  capita,  ii.  425;  iv.  375,  391, 
Perpetuities,  iv.  264,  266,  267. 
Personal  security,  ii.  12 — 16. 

reputation,  ii.  16 — 26. 

liberty,  ii.  26—32. 

statutes,  ii.  456. 

property,  ii.  341. 
Petitory  suits,  i.  371. 
Pews,  right  in,  iii.  402. 
Pignus,  iv.  138. 

Pilot,  when  requisite,  iii.  175. 
Pilotage,  jurisdiction  of,  iii.  176,  note. 
Piracy  defined,  i.  183. 

penalties  of,  i.  185,  n.  7;  191,  n.  18. 

})uni8hed  by  all  nations,  i.  184,  186. 

U.  S.  laws  concerning  it,  i.  185,  191  and  notes. 

plea  of  autrefois  acquit,  i.  188. 

cruising  by  citizens  again.st  their  country,  i.  100,  188,  191. 

capture  no  change  of  property,  i.  108.  184. 

slave  trade,  when  piratical,  i.  195,  197. 
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Pirates,  restoration  of  property  retaken  from,  i.  I?r4,  notas  5,  G. 

rights  of  private  vessels  lo  capture  them  and  their  ships,  i.  191,  n.  19.  i 

Piscary,  right  of,  iii.  409 — 418.  -i 

Pleadings,  practice  &c.,  of  state  courts,  how  far  followed  by  federal  courts,  ; 

i.  342,  n.  5.  ^ 

Pledge  or  pawn,  ii.  577;  iv.  138,  140. 

by  factor,  ii.  625—629.  { 

redemption,  ii.  581 ;  iv.  139.  i 

future  advances  on  it,  ii.  583,  584.  ] 

Pawnee,  how  far  liable,  ii.  578,  580.  \ 

Plowden's  Reports,  i.  481.  . 

Poisoned  arms  unlawful,  i.  90.  .. 

Policy  of  insurance,  open  and  valued,  iii.  272,  311.  ; 
its  extent  and  form,  iii.  257   -260. 

may  be  assigned,  iii.  261.  ' 

wager  policies,  iii.  275.  ; 

double,  iii.  280.  ] 

when  it  attaches  and  terminates,  iii.  307—312,  317.  ,i 
out  and  home,  iii.  310. 

to  touch  and  trade,  iii.  309.  \ 
at  and  from,  iii.  307,  308. 
See,  further,  tit.  Insurance. 

Polygamy,  ii.  79 — 81. 

Portions  raised  on  reversion   iv.  149.                                         -  ^ 

Ports,  neutral,  i.  121—124.  { 

Possession  of  goods  by  vendor,  ii.  492,  515.  i 

on  sale  of  vessels,  iii.  130,  132.  = 

on  execution  at  law,  iv.  433,  note.  1 

Possessio  frairis,  iv.  387—389.  ] 

Possessor  of  land,  his  claim,  ii.  336,  337. 

Possessory  suits,  1.  371.                                                                              •  1 

Possibility  upon  possibility,  iv.  206.  "j 

assignable,  iv.  261.  \ 

Posthumous  children,  ii.  424;  iv.  249,  280,  412,  521.  ■ 

Postliminy,  right  of,  i.  108—112. 

inapplicable  to  movables,  i.  108.  ] 

property  in  neutral  states  unaffected  by  it,  i.  109.  < 

persons  aifected  by  it,  i.  109.  I 
operates  on  captures  at  sea,  i.  110. 

on  real  property,  i.  110.                 .  \ 

English  and  American  rule  of,  i.  103.  n.  5;  112.  ' 
not  needed  to  restore  property  taken  from  pirates,  i.  184,  n.  5. 

Postmaster,  ii.  610.                                                       \  \ 

Post  nati,  ii.  56.  ] 

Post-roads,  i.  269. 

Powell's  Works,  i.  514.  ; 

Powers,  iv.  315.  \ 
appendant  and  appurtenant,  iv.  316. 
collateral  or  in  gros.s,  iv.  317. 

simply  collateral,  iv.  317.  | 

general,  iv.  318.  ] 
special,  iv.  318. 

creation  of  powers,  iv.  319 — 324.  - 
to  executors,  iv.  320,  ,326.                                                                                             .        : 

restricted  by  time  and  intervening  rights,  iv.  328,  329.  ] 

when  they  survive,  iv.  325,  326.  i 
of  revocation  and  appointment,  iv.  322,  330. 


execution  of  them,  iv.  324 — 346. 
aided  in  chancery,  iv.  339,  344. 
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PowerS;  joint,  iv.  326;  ii.  293,  note. 

leasing,  iv.  106,  108. 

in  a  mortgage  to  sell,  iv.  146,  190. 

execution  of  them  in  New  York,  iv.  331 — 333. 

with  beneficial  interest,  iv.  335. 

rights  of  creditors,  iv.  339 — 342. 

construction,  iv.  319,  345. 

appointee  takes  under  the  instrument  creating  the  power,  iv.  337,  338. 

need  not  be  recited  in  the  deed,  iv.  333,  334. 

relation  back  of  powers,  iv.  337,  338. 

in  trust,  iv.  310,  312,  318,  321. 

lien  created  by  powers,  iv.  339. 

in  trust,  when  void,  iv.  328. 

extinguished,  iv.  346. 

merged,  iv.  348. 
Practice  in  federal  courts,  i.  342,  note. 

acts  affecting,  prma/aej'e  retroactive,  i.  456,  n.  6. 

pleadings  &c.,  of  state  courts,  how  far  followed  by  federal  courts,  i.  342, 
n.  5. 
Precedents  of  adjudged  cases,  i.  475,  476. 

in  chancery,  (reports,)  i.  493. 
Pre-emption  of  Indian  titles,  i.  257;  iii.  378,  384,  385. 
Preference  of  U.  S.  as  creditor,  i.  242 — 247. 

of  males,  iv.  376,  382. 

given  to  creditors,  :i.  532. 
Premium  in  a  policy,  iii.  340. 

Prseposiius,  iii.  161.  i 

Prescription,  title  by,  iii.  412,  415,  417,  418,  419.  437,  441,  444,  446. 
President  of  U.  S.,  negative  on  laws,  i.  239. 

qualifications,  i.  228,  n.  6;  273. 

election,  i.  273,  277,  and  notes. 

salary,  i.  280. 

commander  in  chief,  i.  282. 

treaty  power,  i.  284. 

pardon,  i.  283. 

appointments,  i.  287. 

removals,  i.  310,  311,  and  n.  72. 
Presidential  succession  under  act  of  1886,  i.  279,  n.  6. 
Preston's  Treatises,  i.  514;  iv.  104. 
Presumption,  right  gained  by,  iii.  441 — 448. 

lost  by,  iii.  448. 
Pretended  titles,  iv.  446—449. 
Previous  question,  i.  239; 
Primage,  iii.  232. 
Primary  fund  for  debts,  iv.  420. 

Primogeniture,  iv.  376,  382.  • 

Principal,  liability  of,  for  agents'  acts,  iii.  630,  n.  14. 

qualification  of  the  right  of,  to  sue  on  agents  contract,  ii.  630,  n.  14. 
Principal  and  agent,  ii.  613. 
Priority  of  debts  due  U.  S.,  i.  243—247. 
Privateering,  i.  96 — 99. 

owners  answerable  in  aoHdo,  i.  98,  99. 

give  security,  i.  97. 
Privileged  debts  on  a  ship,  iii.  168,  218. 

creditors,  ii.  498. 
Prizes,  translation  of  property  in  things  taken  as,  i.  103,  n.  5. 

judicially  tried,  i.  102. 

brought  infra  prfEKidia,  i.  102. 

may  be  carried  to  a  neutral  port,  i.  123. 
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Prizes  vest  in  the  sovereign,  i.  101.  J 

military  prizes,  i.  3r>7.                                                                                '  j 
prizes  by  land,  i.  357. 

require  adjudication,  i.  101.  102.  i 

Prize  courts,  i.  103,  104,  352— 3()0.  ^ 
Probable  cause  of  seizure,  i.  156. 

Probate  of  a  will,  ii.  432.  j 
Proceedings  in  rem,  i.  359,  379;  iii.  217,  218. 

Process  in  federal  courts,  i.  342.  : 

Profits  insurable,  iii.  271.  1 

Prohibition,  writ  of,  i.  300.  I 

Promissory  notes,  negotiable  qualities,  iii.  74.  '. 

their  restrictions  in  some  of  the  U.  S.  iii.  73.  i 

consideration,  iii.  77,  79,  80,  91.                                                                           '  ': 

endorsement,  iii.  88.  i 

without  recourse  or  special,  iii.  90,  92.  ■ 

demand  and  protest,  iii.  93. 

place  of  demand,  iii.  95^ — 99.  < 

days  of  grace,  iii.  100.  j 

notice  of  non-payment,  iii,  104 — 109.  \ 
notice  waived,  iii.  109,  110. 

giving  time,  iii.  111.        •                                                      ,  i 

cut  into  two  parts,  iii.  115.  , 

damages,  iii.  115.  ^ 

Property  taken  for  a  public  use,  ii.  339,  ^ 

qualilied  in  cliattels.  ii.  347 — 350.  - 
in  chattels,  when  title  passes,  ii.  493^  i»04,  n^te, 
right  and  title  to,  by  capture,  i.  173.* 
by  occupancy,  ii.  318,  320. 
by  will,  intestacy,  and  purtiiase,  ii.  325,  326 

by  grant,  iii,  378.  ! 
by  descent,  iv.  374,  376. 

transferred  in  tramitu,  i.  86,  i 

contraband,  i.  135—143.                                                     •  , 

in  en*^niy's  country,  i.  56.  ; 

brought  home  after  war  dec^a-'cd,  i.  61.  \ 

of  enemies,  when  protected,  i.  65.  | 
in  neutral  vessels,  i.  124. 
on  land  in  war,  i.  9*2. 

taken  by  pirates,  i.  184.                                                                                 .  ' 

in  conquered  or  ceded  countries,  i.  178.  ■ 

Pro  rata  freight,  iii.  227—229,  333.  •'. 
Proviso  in  statutes,  i.  463. 
Provisions,  when  contraband,  i,  135,  139. 

Proxy,  vote  by,  ii.  294.  \ 

Public  necessity,  rights  of,  ii.  338.  j 

Pnffendorf,  i:  17.  ' 

Punishments,  ii.  13.  ' 
Pur.;hase,  title  by,  iv.  373. 

Purchase  money,  when  reclaimed,  ii.  470—476.  \ 

Purchase,  how  affected  by  notice,  iv.  179,  , 

by  an  insolvent,  ii.  513,  514.  "; 

by  trustees,  iv.  438.  * 

Purchaser  not  bound  to  look  to  the  application  of  purchase  money,  iv.  180,  ! 

438,  note  b.  * 

Purchasers  from  fraudulent  grantee  or  grantor,  iv.  464.  | 

of  chattels,  when  not  protected,  ii.  325,  568.  ' 

Purprcsture,  ii.  340.  j 
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Qualified  enemy,  i.  73,  80.                                                                                        •  J 

property  in  chattels,  11.  347 — 350. 

Quarantine  in  dower,  Iv.  61.  ' 

Quia  timet  suits,  11.  403;  iii.  124.  : 

as  to  abandoment,  ill,  293.  ■ 

Quo  icarranto,  11.  313.  i 

Railroads  and  cars.  li.  340.                                           .  j 
Ransom  of  captured  property,  i.  104,  106. 

valid  by  law  of  nations,  1.  68,  104.  ^ 

unlawful  by  tlie  English  law,  1.  104.                                                   •  ^ 

bill  is  a  safe  conduct,  i.  105.  - 

how  enforced  In  France,  1.  107.  ' 

recapture  of  ransom  bill,  1.  107.  ' 

Rats,  damage  by,  Hi.  300.  j 

Real  actions,  iv.  70,  note.                                                                               .  ■ 

Real  estate,  iii.  401. 

Reassurance,  Hi,  278,  374. 

Rebutter,  iv.  470,  note.  j 

Recaptures,  i.  112.  .; 

Recitals,  Iv.  261,  note;  467,  note.  1 

Recommendation,  fraudulent,  11.  489.  ^ 

Reconveyance  to  mortgagor,  Iv.  193 — 196.  < 

Records,  public,  when  transferred  from  one  state  to  another,  1.  262,  n.  8.  j 

of  state  courts,  i.  260.  i 

of  deeds,  iv.  456.  | 

of  mortgages,  iv.  168 — 174.  i 

Redemption  of  pawns,  ii.  581;  iv.  138. 

of  mortgages,  iv.  158,  162.  . 

persons  entitled  to  redeem,  iv.  162.  ■ 

of  lands  sold  on  execution,  iv.  431 — 434.  j 

Re-exchange,  iii.  116.  j 

Reeve's  history  of  the  law,  i.  508.  ' 

history  of  registry  of  vessels,  iii.  l39.  j 

Register  of  a  vessel,  iii.  141 — 150.  < 

not  essential  to  title,  iii.  149,  150.  i 

of  a  mortgage,  iv.  168 — 174.  ^ 

of  deeds,  iv.  456. 

of  bills  of  sales  of  chattels,  li.  526,  531.  < 

.   registry  beyond  the  time,  iv.  458,  .^ 

affected  by  notice,  iv.  169.  170,  174.  ' 

constructive  notice,  iv.  174,  456,  457. 

Reinsurance  defined,  iii.  2'«9,  n.  23.  1 

Relation,  deed  by,  iv.  338,  454.  : 

Relations,  appointment  to,  iv.  345.  ^ 

meaning  of  the  word  in  a  will,  iv.  537.  ' 

Release,  conveyance  by,  iv.  494.  ] 

Religions  liberty,  ii.  34 — 37.  J 

Religious  corporations,  ii.  281.                                                                                •  j 

Remainder  in  chattels,  ii.  352 — 354.  ! 

subject  to  like  rules  as  real  estates,  iv.  284,  note.  i 

mortgage  of.  to  raise  portions,  iv,  149.  < 

their  general  nature,  iv.  197—202,  233.  'j 

in  the  alternative,  iv.  201.  \ 

cross  remainders,  iv.  201.  ! 

vested,  iv.  202-206.  j 

contingent,  iv.  206,  248,  250,  253—262. 

when  it  must  vest,  iv.  24H,  251.  ■ 

vests  on  the  birth  of  the  first  child,  iv.  205,  note.  j 
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Remainder  opens  to  let  in  after-born  children,  iv.  205,  2.51. 

when  destroyed,  iv.  253 — 257. 

supported  by  trustees,  iv.  256. 

four  kinds,  iv.  207. 

the  particuhir  estate,  iv.  233. 

when  unnecessary,  iv.  246,  247. 

limited  by  way  of  use,  iv.  237. 

under  New  York  Statutes,  iv.  246. 
Removal  from  othce,  power  of,  i.  309 — 311. 

of  causes  from  state  to  circuit  courts,  i.  303,  n.  36. 
Rents,  iii.  460. 

rent  service,  iii.  460. 
charge,  iii.  461. 
seek,  iii.  461. 

reserved  in  kind,  iii.  462. 

wjien,  and  to  whom  due,  iii.  463,  464. 

suspended  by  eviction,  iii.  463. 

destruction  of  the  premises,  iii.  465, 

when  due  to  the  heir,  iv.  287. 

when  bequeathed  over,  iv.  287. 

excuse  for  non-payment,  iii.  464 — 467. 

tender  of,  iii.  468. 

apportionment,  iii.  469 — 471. 

distress  for  rent,  iii.  472 — 483. 

restrictions  on  it,  iii.  474,  475,  477,  479. 
proceedings  under  it,  iii.  480 — 482. 
Repairs  by  tenant,  iii.  468;  iv.  110,  111. 

Repeal  of  repealing  act  not  to  revive  the  act  first  repealed,  i.  466,  n,  13. 
Replevin  as  to  the  federal  courts,  i.  410. 

lies  for  wn*ongful  distress,  iii.  476. 
for  goods  wrongfully  taken,  iii.  484. 
Reports  of  judicial  decisions,  i.  480 — 495. 
Representation  in  Congress,  i.  228. 

how  reduced,  i.  229,  n.  9;  230,  n.  11. 

in  descent,  iv.  379,  391. 

fraudulent,  ii.  488—490. 
Representatives,  apportionment  of,  rule  of.  changed  by  14th  amendment,  i. 
230,  n.  11. 

place  of  choosing,  i.  225,  n.  4. 

to  be  elected  by  districts  composed  of  contiguous  territory,  &c.,  i.  228, 
n.  7. 

present  number  of,  i.  230,  n.  12. 
Reprisal,  marque  and  letters  of,  i.  61. 

defined,  i.  61,  n.  8. 
Republication  of  a  will,  iv,  531,  note. 

Repudiation  by  states  under  protection  of  Uth  amendment,  i.  297,  n.  5. 
Retrospective  laws,  i.  409,  n.  3;  455,  456,  and  n.  0. 
Repurchase,  iv.  143. 
Resale  of  goods  for  indemnity,  ii.  504. 
Rescinding  contracts,  ii.  469—476,  480,  487. 
Rescue  of  neutral  ships,  i.  157. 
Reservation  in  a  deed,  iv.  468. 

in  assignments  by  insolvents,  ii.  535. 
Residence,  how  constituted,  i.  76. 

effect  in  enemy's  country,  i.  76 — 80. 

when  it  ceases,  i.  78. 
Resident  ministers,  i.  39. 
Ees  judicata,  ii.  120. 
Respondentia  bonds,  iii.  354. 
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Besponsa  prudenium,  i.  5o0. 

Residuary  clause  in  a  will,  iv.  541.  .; 

Kesulting  trusts,  iv.  305,  306.  i 

Retaliation  in  war,  i.  93.  ; 

Retrospective  laws,  i.  422,  455.  * 

Reversal  of  judgments,  iv.  435,  note.  '[ 

Reversion,  iv.  353.  i 

sale  of,  to  raise  portions,  iv.  149.  j 

assignment  of,  iv.  123.  '■ 

incidents,  iv.  355. 

Reversionary  terms,  mortgage  of,  iv.  148.  "                         I 

interests,  ii.  469,  note;  475,  note.  ' 

Revised  codes  of  the  states,  iv.  72.  \ 

Revocation  under  a  power,  iv.  336,  337.  i 

of  an  agency,  ii,  643,  645. 

of  a  will,  iv.  520 — 534.  i 
of  a  license  to  enter  on  land,  iii.  452. 
Revolt  at  sea,  i,  363. 
Rhodians,  their  maratime  code,  iii.  3. 

Rhodia  de  Jacfu,  iii.  8.  i 

Rights,  absolute,  ii.  1 — 11.  ^ 

of  passage  over  foreign  territory,  i.  34.  I 

of  property  in  things  taken  as  prize,  translation  of,  i.  103,  n.  5.  i 

of  vicinage,  iii.  436,  445,  446. 

of  personal  security,  ii.  12.  j 

reputation,  ii.  16.  j 

liberty,  ii.  26.  /I 

Riparian  owners,  iii.  411,  415,  426—430,  440,  446.  "i 

Risks  excluded  from  a  policy,  iii.  294.  ' 

Rivers,  navigable,  test  of,  iii.  411,  412.  < 

navigable  use  of,  i.  31,  n.  3;  35,  36.  • 

rights  therein  as  to  passage,  i.  35,  36.  ', 

as  highways,  iii.  427,  note  a;  430,  note  a.  ! 

right  ol  fishing  therein,  iii.  409 — 418.  i 

right  ad  medium  filum  aquoe,  iii.  428,  420. 

Roades,  see  franchises. 

when  a  turnpike  road  becomes  public,  ii.  307,  note.                                              ^ 

Roberts'  Treatise,  i.  513.  j 

Robertson  on  successions,  ii.  420.  • 

Roccus,  iii.  346.  j 

Rolle's  Abridgment,  i.  509.  i 

Romans,  their  fecial  laws,  i.  6.  | 

laws  of  war,  i.  6—8.  ; 

maritime  laws,  iii.  5 — 9. 

Ross  on  sales,  iv.  468.  'j 

Rule  of  representation  in  Congress,  i.  230.  j 

of  decision,  state  laws  as,  in  federal  courts,  i.  341,  n.  4.  ' 

of  proceeding  in  Congress,  i.  238,  239.  '                                         "• 

of  1756,  i.  82—85.  j 

of  interpretation  of  contracts,  ii.  552. 

of  interpretation  of  treaties,  i.  174.  ; 

of  interpretation  of  the  constitution,  1.  243,313.                                                     ] 

of  respondant  superior,  ii.  260;  n.  3.  •: 

in  Shelley's  case,  iv.  214.  I 

on  state  titles  and  local  law,  i.  342;  iv.  278,  note. 
Running  waters,  riglit  to,  iii.  439 — 448. 
when  public  highways,  iii.  427,  note. 

Safe  conducta,  i.  162,  182.  I 
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Sailing  under  the  enemy's  Hag,  i.  85,  128,  130,  n.  1;  131,  n.  12. 
Sale,  Mr.  Hciijaniin'.s  deiiiiition  ol*  ii.  468,  n,  25. 

of  chattels,  ii.  4(J8. 

enlorced  or  rescinded,  ii.  469 — 477,  487. 

perfected,  ii.  475. 

registry  thereof,  ii.  526,  531. 

defeated,  ii.  469—476. 

failure  of  title,  ii.  471—473. 

by  colour  of  title,  ii.  325. 

by  concealment  and  misrepresentation,  ii.  482—491. 

by  sample,  ii.  481. 

risk  in  buyer,  ii.  484 — 492. 

delivery,  ii.  492. 

chattels,  vendor's  lien  for  the  price,  ii.  497,  498. 

of  chattels,  rule  of  the  civil  law,  ii.  498. 

acceptance,  ii.  494 — 509. 

specilic  articles,  ii.  506 — 509. 

in  adverse  posse?-:si<)n.  ii.  492,  note. 

after  judgment  against  vendor,  ii.  512. 

memorandum,  ii.  510. 

under  the  statute  of  frauds,  ii.  494,  "510. 

fraud  by  vendor'.s  posses.sion,  ii.  515—532. 

auction,  ii.  536. 

vessels,  iii.  130,  132. 

by  admiralty  process,  iii.  131. 

mode  of  transfer,  iii.  142,  143,  145. 

of  offices,  iii.  454. 
Sales  of  land  under  a  mortgage  power,  iv.  156,  148.  190,  191. 

under  a  decree,  iv.  181,  190,  191. 

under  a  power  in  a  will,  iv.  333. 

for  taxes,  iv.  4:19. 

on  execution,  iv.  428 — 437. 

under  adverse  possession,  iv.  448. 

good,  though  judgment  be  reserved,  iv.  436,  note. 

of  litigious  rights,  iv.  43*^. 

by  executors,  iv.  320,  325,  438. 

by  guardians,  ii.  230. 

in  NcAv  York  under  a  ]K)wer,  iv.  333. 
Salvage,  the  general  principal  in  awarding,  iii.  246,  n.  39. 

elements  involved  in,  iii.  246,  n.  39. 

on  recapture,  i,  112;  iii.  247. 

on  shipwreck,  derelict,  &c.,  iii.  195.  245,  248. 

on  bottomry  bonds,  iii.  358,  359. 

when  denied  to  insurer,  iii.  .332. 
to  pilots,  iii.  246. 
Saving  clause  in  a  statute,  i.  462. 
Sanders'  Treatise,  i.  515. 
Santerna,  iii.  347. 

Sasinc  in  the  Scotch  law,  iv.  458,  459. 
Saunders'  Reports,  i.  485. 
School,  common,  education  in  Europe,  ii.  195,  196. 

in  U.  S.,  ii.  196—202.  

common,  fund  in  New  York,  Connecticut,  &c.,  ii.  196,  201. 

in  New  Jersey,  Pennsylvania,  &c.,  ii.  196, 
Schoolmaster,  ii.  205,  note. 
Sciniilla  juris,  iv.  238—246. 
Scire  facias^  process  by,  in  U.  S.  courts,  i^  300,  381. 

power  to  issue,  i.  300,  n.  24. 

against  corporations,  ii.  313. 
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Seacoast  jurisdiction,  i.  29. 
Sea-letter,  i.  157, 
Seals,  iv.  452. 

Seaiuan,  rights  and  duties,  iii.  176—199. 
statute  regulations,  iii.  177 — 181. 
sick,  iii.  184,  18(). 
hiring  of,  iii.  185. 
wages,  i.  379;  iii.  18()— 199, 

who  are  liable  for  them.  iii.  19(5. 
due,  though  sick  or  unduly  discharged,  iii.  186. 
due  though  the  voyage  be  broken  up,  iii.  187. 
not  insurable,  iii.  209, 
lien  for  wages,  iii.  19({,  198,  n.  29. 
pro  rata,  iii.  187,  190. 
depend  on  freight,  iii.   187,  19<). 
favoured,  iii.  192,  193,  196. 
promise  of  extra  wages,  void,  iii.  186. 
forfeited,  iii.  198, 
shipping  articles,  iii.  185. 
embezzlements,  iii.  194. 
remains  of  shipwreck,  iii.  195. 
share  of  profits,  iii.  185. 
protected  from  cruel  punishment,  iii.  182. 
Search  of  vessels,  i.  153 — 157. 
Seas,  dominion  over,  i.  26 — 31. 
Seashore,  iii.  427,  431. 
Seaworthiness,  assumed  by  owner,  iii.  902—205,  287. 

implied  in  a  policy,  iii.  287. 
Seisin  in  lee,  iv.  2,   385. 
in  dower,  iv.  37,  38. 
to  uses.  iv.  292,  328,  330. 
of  testator,  iv.  510, 
Seisina  facit  Htipitcm,  iv.  385 — 389. 
Self-defence,  ii.  15. 
Senate,  U.  S.,  i.  224. 

how  chosen,  i.  225,  226,  n,  5. 
present  number  of.  i.  225,  n,  3. 
Servants,  ii.  258—261. 

r\i]e  of  respondeat  mperior,  ii.  260,  n.  3. 
Servitudes,  iii.  434 — 437. 

cannot  be  created  by  one  tenant  in  w>mmon,  iii.  436. 
French  treatises  on  servitudes,  iii.  434,  note. 
Sett-offs  against  United  States,  i.  297,  note. 
Settlements  <m  wife,  ii.  1()2— 165.  172—178. 
by  an  infant,  ii.  243. 
strict,  iv.  'AoO. 

complexity  of  them,  iv.  349,  350. 
Shelley's  case,  rule  in,  iv.  214. 

exceptions  to  the  rule,  iv.  220. 
Shepherd's  Touchstone,  i.  509. 
Shifting,  or  secon«lary  uses,   iv.  296. 
Ships,  collision  of,  iii.  230. 
title  to,  iii.  130. 
grand   bill  of  sab-,  iii.  133. 
jwlnjiralty  title,  iii.  131,  154. 
registry  of.  iii.  139 — 142. 
enrolment  and  license,  iii.  144. 
mode  of  transfer,  iii.  145.  146. 
Bea worthiness,  iii.  205. 
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Ships,  lien  on,  for  ntm-dflivcry  of  goods,  iii.  218. 
Ship-owners,  when  partners,  iii.  40. 

liable  for  expenses,  iii.  l.'W,  138. 

pro  fine  rice,  iii.  133,  137. 

mortgagee  when  liable,  iii.  134. 

liable  as  common  carriers,  ii.  599 — 005;  iii.  20S,  2U>. 

their  responsibility  limited,  ii.  «0G;  iii.  207,  216,  217,  218. 
Ship's  husband,  iii.  151,  150,  157. 

duties  of,  iii.  157,  n.  20. 

papers,  iii.  130,  141,  149. 

chartered,  iii.  201—206. 

general,  iii.  202,  208. 
Shipper,  his  duties,  iii.  218. 

his  lien  on  the  ship,  iii.  218; 
Shipping  articles,  iii.  177. 
Shipwreck  defined,  iii.  323. 
Shipwrecked  property,  i.  13;    ii.  321,  322. 
Sliore  of  the  .sea,  iii.  431. 
Signing,  iv.  450,  514,  515. 

by  a  mark,  iv.  515,  note, 
Slander,  ii.  16 — 26. 

Avhen  actionable,  ii.  16,  n.  18. 

actionable  j[>er  se,  ii.  16,  n.  18. 
Slavery,  domestic,  ii.  247 — 258, 

abolished  by  Civil  Bights  Bill,  ii.  247;  n.  I. 
Slave  trade,  i.  191—200.  ^ 

negro  slavery,  ii.  251 — 258. 

abolished  in  the  northern  states,  ii.  252,  256,  257. 

its  condition  in  the  southern  states,  ii.  253,  254,  258,  note. 

abolished  by  Civil  Rights  Bill,  ii.  247,  n.  1. 

marriage  between  slaves,  ii.  87,  note. 

Indian  slavery,  iii.  397. 
Slaves  escaping  to  another  state,  ii.  257. 
Socage  tenure,  iii.  501,  509,  510—514;  iv.  2,  3. 
Solicitor  of  the  treasury,  i.  308,  note. 
Sovereign  power  over  property,  ii.  339. 

Sound  part  of  a  will  not  affected  by  the  unsound,  iv.  346.  • 

Spain,  Visigothic  code  of,  iii.  490. 

Partidas,  ii.  449. 
Special  occupant,  iv.  26. 
Specific  artich^s^  cimtract  concerning,  ii.  505 — 509. 

performance  of  contracts,  as  to  land,  ii.  474 — 476;  iv.  451 ; 

as  to  chattels,  ii.  488. 
Special  ])leading;  its  use,  iv,  544. 
Spoliation  of  ])apcrs,  i.  157. 
Springing  use.s,  iv.  297. 
S/are  decisis,  i.  477. 
State  courts,  .see  courts,  state. 
State  defined,  i.  189. 
States,  uniim  of,  i.  201—206. 

not  suable  by  a  citizen,  i.  297. 

not  to  issue  bills  of  credit,  i.  407, 

or  pass  rx  pout  facto  laws,  i.   403. 

or  control  federal  courts,  i.  409. 

or  impair  contracts,  i.  413. 

or  naturalize,  i.  423. 

or  tax  national  institutions,  i.  425. 

or  govern  ceded  places,  i.  429. 

or  interfere  with  commerce,  i.  431,  439. 
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States,  control  over  mail  carriers,  i.  411. 

concurrent  legislation,  i.  387;  j 

concurrent  judicial  power,  i.  ;}9o.  .| 

courts  not  controllable  by  injunction,  i.  412.  j 

invested  with  lederal  piiwer,  i.  400 — 405.  i 

state  or  local  law,  when  adopted  V)y  the  federal  courts,  iv.  278.  i 
Btathani's  Abridgment,  i.  507. 

Statutes,  Avhen  they  take  effect,  i.  454.  j 

when  prospective,  i.  409,  n.  3;  419,  n.  5;  455,  note  3,  5;  456,  n.  6;    458,  \ 
n.  7. 

prospective,  i.  457,  458. 

rules  ol'  interpretation,  i.  460 — 465. 

public  and  private,  i.  459.  ^ 

temporary,  i.  465. 

saving  clauses  and  provisoes,  i.  462.  j 

in  pari  materia,  i.  463.  ^ 

repealed  by  implication,  i.  466. 

repealing,  afterwards,  i.  466,  n.  13. 

penal,  i.  467.  j 

declaratory,  i.  456,  note  d.  ii.  24.  ' 

rule  as  to,  void  in  part,  void  in  toto,  iv.  281,  463.  < 

Statute  of  distributions,  ii.  420—422.  • 

of  frauds  as  to  chattels,  ii.  494,  510.  \ 

as  to  leases  for  years,  iv.  95.  ■ 

as  to  sales  of  land,  iv,  450.  \ 

as  to  gjfts  and  trusts  in  lands  and  goods,  ii.  440.  \ 
as  to  .collateral  undertakings,  iii.  123. 
dc  donis,  iv.  12. 

Steamboat  monopoly,  history  of,  i.  432 — 438.  ,i 

Stolen  goods,  title  to,  ii.  321—324.  i 
Stoppage  in  trauHitu,  ii.  540. 

who  ma}^  stop,  ii.  542.  i 

continuance  of  the  right,  ii.  543—547. 

destroyed,  ii.  547 — 551.  . 

Story's  Commentary  on  Ijailments,  ii.  611.  \ 

on  constitution,  U.  8.,  i.  241.  \ 

conflict  6f  laws,  ii.  463, 

equity  jurisprudence,  ii.  453,  466.  ; 

Stowage  of  goods,  iii.  .206.  ■ 

on  deck,  iii.  206.  ; 

Straits,  &c.,  national  jurisdiction  over  discussed,  i.  31,  n.  1.  ^ 

Stranding  defined,  iii.  32{{,  _: 

subject  of  gcjieral  average,  iii.  239.  ' 

loss  by,  iii.  323.  'j 

Straccha,  iii.  347.  \ 

Streams  of  water,  iii.  439—448.  1 

Strict  settlement,  iv.  350.  ; 

Slultification  by  plea,  ii.  451.  « 

Sub-agent,  ii.  633  \ 
Subinleudations,  iii.  497,  508;  i v.  444. 

Subject.s,  native,  ii.  39,  47,  258.  j 
Substitutions  under  tlio  civil  law,  iv.  21,  268. 

Succe.ssiim  to  ])<'rsonal  estate,  ii.  422,  426 — 428.  ; 
Suireran<.'e,  tenant  by,  iv.  11(>.             ~ 

Sugden's  Treati.ses,  i.  513.  ^ 

Sumptuary  laws,  ii.  328—330.        ^  ^  ; 

Sunday,  uo  demand  ou  that  day,  iii.  101.  . 

Supni  j»rotest,  iii.  87.  ] 
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Supreme  court  U.  S.     See  Courts,  U.  S. 

of  Dist.  of  Columbia.     See  Court,  Supreme  of,  Dist.  of. Columbia. 
Surety,  iii.  123. 
Surreuder  of  fuj^itives,  i.  3G. 

of  :i  term,  iv.  103. 

of  laiuls,  iv.  95,  103,  104. 
Surro^^ates,  ii,  409,  410,  417,418. 
Survivor.ship,  lu  joint  tenancy,  iv.  300. 

aniDn;^  executors,  ii.  411;  iv.  325,  326. 

anionic  ad  mi  uistrators.  ii.  411. 
Sutton  h.Kspital.  ii.  ,303,  note. 
Symbolical  delivery  ;us  to  jjifts,  ii.  440. 
as  to  sales,  ii.  500. 

TackinjT  morl>^uge.s.   iv.  175. 

Talbot,  Lord  Cb..  i.  493. 

Taverns,  ii.  595 — 597. 

Taxation  by  U.  S.,  rules  of,  i.  254-257. 

constitutional  provisions  relatinjL^  to,  ((uoted  and  discu.-sed.  i.  255,  n.  6. 
paramount,  i.  392 — 394. 
extent  of  the  power,  i.   394. 

by  the  states,  how  far  restricted,  i.  425,  447,  n.  9  ;  4.39. 
just  principles  of,  ii.  .332. 
Taxes,  by  states,,  on  U.  S.  Bank,  i.  425. 

on  land,  abuses  of,  ii.   332. 
Tenant,  when  excused  from  rent.  iii.  405 — 4G8. 

liable,  thou*:;h  premi.ses  be  burnt,  iii.  468  ;  iv.  82. 

by  the  curtesy,  iv.  27. 

in  dower,  iv.   .3.5. 

See  title  Dmccr. 

for  life,  takes  estovers,  iv.  73. 

emblements,  iv.  73. 

may  underlet,  iv.  73. 

pays  intere.st  on  encumbrance^,  iv.  74. 

liable  for  waste,  iv.  76,  81,  82. 

alienation  by.  iv.  82,  83,  84. 

restraints  thereon,  iv.  96,  106.  124. 
for  ycnrti.  iv.  85 — 110. 

may  undtM-lct,  iv.  96,  107. 

forfeiture,  iv.  106. 

has  no  emblements,  iv.  109. 

cannot  remove  manure,  ii.  347. 

liable  lor  waste,  iv.  110. 

cannot  repair,  iv.  110. 
from  year  to  year,  iv.   95,  111 — 115. 

in  New  York,  iii.  482  ;  note;     iv.  112,  note. 
at  will,  iv.  1 10. 

requires  notice  to  qTiit,  iv.  112 — 115. 

h(.w  removed,  iii.  480,  481  ;  iv.  114,  115,  118. 

liable  for  waste,  iv.  Ill,  note. 
at  mffr ranee,  iv.  116. 

iioldinj^over.  iii.  482  ;  iv.  117,  118. 

in  c  mimon,  of  chattels,  ii.  350. 

of  lands,  iv.  .367. 
incidents,  iv.  369. 
contributi(m,  iv.  370. 
cannot  create  servitudes,  iii.  436. 
their  liduciary  relation,  iv.  370,  note  e. 
conversion  by  one  of  a  chattel,  ii.  350. 
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Tender  of  rent,  iii.  468. 

of  specilic  articles,  ii.  505 — 509. 
Tenement,  iii.  401. 

meaning  of  explained,  iii.  401,  n. 
Tenure  of  land,  iii.  487,  513. 

history  of  it,  iii.  487 — 514. 
Tenure  in  Spain  and  Austria,  iv.  20. 

of  judges,  i.  :i9>,  295. 

of  executive  officers,  U.  S.,  i.  MIO. 

of  office  acts,  their  origin  and  repeal,  i.  311,  n.  72. 
Terras  attending  the  inheritance,  iv.  87 — 93. 

for  years,  iv.  85,  109. 

how  extinguished,  iv.  99,  103,  105. 
Territories  of  tlie  U.  S..  ii.  25«,  257, -349,  383—386. 

legislative  power  over  them.  i.  383. 

courts  of     See  Courts,  Territorial. 
Territory,  North-western.     See  Ordinance  of  Congress. 

Ibreign  acquisition  by  purchase,  i.  259. 
Testator's  in.sanity,  how  tried,  iv.  509. 
Testaments,  history  of,  ii.  327  ;  iv.  501. 
Texas,  statutory  rights  of  married  women  in,  ii.  660. 
Thett,  iii.  ,303. 
Thelluss.m  will,  iv.  284. 
Tide  waters,  iii.  418.  426,  427. 
Time,  liow  computed,  i.  161  ;  iv.  95. 
Title  U)  Indian  lands,  i.  257  ;  iii.  378—390. 

of  U.  S.  to  lands  west  of  the  Missippi,  i.  259. 

to  land,  origin  of,  iii.  378. 

private,  its  justice  denied,  iii.  378,  n. 

by  discovery,  iii.   :586 — 390. 

perfect,  i.  177  ;  iv.  373. 

deeds,  ii.  342. 

deeds,  deposit  of,  iv.  150. 

to  chattels,  by  judgment,  ii.  387. 
by  contract,  ii.  492,  504,  note. 

t<i  stolen  goods,  ii.  .321—324. 

to  lands  by  execution,  iv.  428 — 439. 

by  escheat,  iv.  423. 

by  forfeiture,  iv.  426. 
Tocqnevillc'H  work,  i.  450  ;  ii.  275. 
Torts  marine,  i.  156,  359,  .364. 
TouUier,  merit  of  his  works,  ii.  505. 
Towing  on  banks  of  rivers,  iii.  425. 
Towns,  ii.  275. 

Trade  with  the  rn«Mny.  i.  66,  74 — 81. 
Transfers  in  war  in  tnimiitu,  i.  86. 
Treasure  trove,  ii.  357. 
Treaties  not  affected  by  changes  in  government,  1.  25. 

at  what  time  Uwy  l>ecome  operative,  i.  170,  n.  1. 

when  not  abrogated  by  war,  i.  177,  n.  11. 

of  commerce,  i.  I{3.  34. 

auxiliary,  i.  12,  116. 

for  payment  of  money,  how  far  binding  on  Oongr&ss,  i.  287,  n.  8. 

of  peace,  i.  165 — 177. 

their  obligati(m,  i.  165,  166,  174. 

their  efficacy,  i.  lf>H. 

when  they  take  effect,  i.  169 — 174. 

violation  of  any  article,  i.  175. 

may  eede  territories,  i.  166. 
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Treaties  not  aftectert  by  i)ernuiinM)t  articles,  i.  170. 
Treaty  raakins  power,  i.  2"^  I — 287. 
Trees  overhanging  other's  jjjround.  iii.  4;>8,  note. 
Trent  affair  narrated,  i.  l.):>.  n.  (J. 
Trespa.s.s,  action  of,  by  hmdlord,  iv.  119. 

on  land  ))y  deceased  e.xecutors  and  aduiinistrators,  suable  ;')r,  ii.  416. 

jiossession  necessary,  iv.  119. 

by  f«^deral  tillicer.s,  i.  410. 
Trial  by  jury  secured,  ii.  12,  11?. 
Truce  in  war,  i.  ir)9. 
Trustees  to  preserve  remainders,  iv.  250. 

as  guardians  and  otliers,  their  responsibilities,  ii.  230,  231  ;  iv,  311. 

as  co-trustees,  iv.  307.  ; 

when  chargeable  with  compound  interest,  ii.  230,  231,  note. 

prohibited  to  buy  trust  property,  iv.  43H. 
exchange  of  it.  iv.  438. 

dealing  with  cenfui  que  hmt,  i\.  466,  note. 

strictly  guarded,  ii.  230,  231- 

tlieir  interest  and  its  duration,  iv.  310,  note. 

chancery  supplies  the  want  of  a  trustee,  ii.  1,62  ;  iv.  31 1 
Trusts,  iv.  :'>01— 312. 

executed  and  executory,  iv.  304. 

how  created,  iv.  305. 

maN'  rest  on  parol  proof,  in  case  of  fraud,  iv.  305,  note   c 

V)V  collateral  jiromises,  iv.  307. 

resulting,  iv.  .305,  306. 

restricted  in  New-York,  iv.  94,  309,  310. 
Trust  terms  and  estates,  their  duration,  iv.  271,  311. 
Trust  in  England  to  attend  the  inheritance,  iv.  87 — 94. 

lijnited  in  New  York,  iv.  94. 

created  by  implication,  iv.  310. 

of  personal  property  for  two  lives,  good,  ii.  352. 

power  when  void.  iv.  328. 

estates  when  devisable,  iv.  311. 

deed  in  favour  of  creditors  valid  without  assent,  ii.  53:>;  iv.  307 

term  to  pay  annuities,  iv.  311. 

interest  of  cestui  que  frusi,  when  liable  to  execution,  iv.  308,  311,  note. 

created  in  rents  and  profits  for  life,  ii.  170:  iv.  3U),  31 1. 

pass  by  devi.se  without  being  named,  iv,  333. 
Trustee  process,  ii.  403.  404. 
Truth,  evidence  of,  in  libels,  ii.  18 — 26. 
Twelve  tables,  i.  521—526. 

defined,  i.  159,  n.  1. 

Underletting,  iv.  73,  96,  106. 

Union  of  U.  S.,  i.  201-219. 

United  States,  priority  as  creditors,  i.  24.3 — 248. 

not  liable  to  be  sued,  i.  297. 

territories,  i.  256,  257,  349,  383—386. 

territory  west  of  the  Mississippi,  i.  259. 
Unity  of  the  executive  power,  i.  271. 
Usage  of  trade,  ii.  556;  iii.  260,  309. 
Uses,  history  of,  iv.  289-296. 

turned  into  legal  estates,  iv.  204. 

contingent,  iv.  237— 241,  298. 

shifting  or  secondary,  iv.  296. 

springing,  iv.  297. 

future  or  contingent,  iv.  298. 

abolished  in  New  York,  iv.  300. 
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(fti  possidetis f  i.  173. 

Vacancy  in  oflfice  of  president,  i.  278.  i 

Valin's  Commentaries,  iii.  17,  348. 

Value  of  land  in  dower,  iv.  Go-  69.  ; 

Vattel's  Treatise,  i.  18.  [ 

Vaughan's  Reports,  i.  486.  '. 

Vendor  and  Vendee,  see  title  Sale.  ": 

Vendor's  rights  in  case  of  breach  of,  ii.  481,  n.  39.  I 

description  of  goods  in  bill  of  sale,  ii.  482,  n.  40.  >. 

Vermont  statutory  rights  of  married  women  in,  ii.  656. 

Vernon's  Reports,  i.  492.  j 

Vesey,  sen,,  Reports,  i.  494.  ■< 

Vesev,  jr..  Reports,  i.  495.  I 

Vessels,  title  to,  iii.  130,  132,  150.  ! 

saleol,  iii.  130,  132.  'i 

owner  liable  for  charges,  iii.  133 — 138.  [ 

mortgagee  liable,  iii.  134,  135.  ; 

charterer  liable,  iii.  137,  138.  j 

register  of  the  vessel,  iii.  139 — 150.  » 

enrolment,  iii.  143,  144.  i 

mode  of  transfer,  iii,  143,  146. 

part-owners,  iii,  151.  ,i 

ship's  husband,  iii.  156.  ■ 

Vested  remainders,  iv,  202. 

Vice-President,  i.  228,  276—278.  •  | 

Vicinage,  law  of,  iii,  434,  436,  437.  ! 

Viner's  Abridgment,  i,  510, 
Visitation  of  corporations,  ii.  300.  .; 

and  search  at  sea,  i.  153 — 157. 
Void  and  voidable  acts,  ii.  234—239.  I 

Void  in  part,  void  in  Mo,  ii.  467;  iv,  281,  310,  463.  , 

when  not  void  in  ioto,  iv,  346,  \ 

Void  limitations  not  to  affect  sound  ones,  iv.  346.  : 

Voluntary  gifts  of  chattels,  ii.  438 — 444. 

payment  for  another,  ii.  616,  617.  j 

conveyances,  question  of  fraud  as  affecting,  ii.  441,  n.  1. 

as  affecting  subse<iuent  creditors,  and  the  difference  between  existing 
and  subsequent  creditors,  ii.  442;  n.  3. 

conveyances  between  husband  and  wife,  ii.  441,  n.  1. 

purchasers  under,  ii,  441,  n,  1. 
Vote,  right  to,  of  citizens  of  U.  S,  secured  by  14th  amendment,  i,  229,  n.  9; 

230,  n.  11, 
Voyages,  foreign,  iii.  177. 

Wages  of  seamen,  where  recoverable,  i.  379. 

on  what  they  depend,  iii.  187. 

due,  though  sick,  iii,  186.  ' 

or  wrongfully  discharged,  iii,  186,  187. 
or  voyage  broken  up,  iii.  187,  188. 

prorata,  iii,  188—190. 

when  due,  iii.  178,  190,  196, 

favoured,  iii.  192,  193. 

li'in  for  them,  iii.  197. 

when  forfeited,  iii.  198.  ^ 

not  insurable,  iii.  269, 

and  provisions,  general  average,  iii.  236. 
Wages  of  seamen,  when  covered  by  a  policy,  iii.  302. 
Wager  policies,  iii,  275. 
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Waifs,  ii.  358. 

Waiver,  by  parol  of  a  contract  in  writing,  ii.  511. 
War,  just  causes  of,  i.  23,  4^1,  49. 

extreme  resort,  i.  48. 

oftensive,  i.  50. 

defensive,  i.  50,  51;  n.  3. 

right  of  declaring,  i.  51,  52. 

declaration  of,  i.  51 — 55,  and  n.  5. 

eflfect  of  a  state  of  war,  i,  55 — 94. 

destroys  commerce,  i.  66 — 69. 

capture  of  goods  in  the  territory,  i.  56-  -61. 

confiscation  of  debts,  i.  62 — 65.  ' 

partnership  dissolved,  i.  08. 

withdrawal  from  enemy's  country,  i.  78,  n.  5. 

rights  of  war.  i.  89. 

mitigated,  i.  90—93. 

difierence  on  land  and  sea,  i.  91. 

wanton  acts  unlawful,  i.  91. 

retaliation,  i.  93. 

privateering,  i.  96 — 100. 

prizes,  i.  100—104,  123. 

ransom,  i.  104. 

postliminy,  i.  108. 

neutral  exempt,  i.  115 — 121. 

enemy's  property  in  neutral  ships,  i.  124. 

contraband,  i.  135 — 143.  ' 

blockade,  i.  143—151. 

right  of  search,  i.  153. 

truce,  1,  159—161. 

passport,  i.  162 — 165. 
Wards,  how  protected,  ii.  229,  230. 
Warehousing  goods,  ii.  547,  note. 
Warehousemen,  their  responsibility,  ii.  565,  591,  600. 
Warrantia  chartse,  iv.  469,  470,  472. 
Warranty,  lineal,  iv.  469. 

collateral,  iv.  469. 

in  a  policy,  express,  iii.  288,  289. 
implied,  iii.  287,  288. 
implied  in  a  sale  of  chattels,  ii.  478 — 481. 
implied  when  goods  sold  by  sample,  ii.  480,  n.  38. 
implied  when  article  is  lor  a  particular  purpose,  ii.  480,  ii..38. 
implied  in  sale  of  provisions,  ii.  480,  n.  38. 

covenant  of,  iv.  468,  471,  472. 
Waste  by  tenant  for  life,  iv.  76,  77. 
Waste  by  tenant  for  years,  iv.  75,  78 — 80,  110,  note. 

permissive,  iv.  81. 

restrained  by  injunction,  iv.  77. 

remedies  for,  iv.  77 — 81. 

by  casualty,  iv.  81,  82. 

in  lands  of  wife,  ii.  131. 

by  mortgagor,  iv.  161. 

without  impeachment,  iv.  78. 
Water  CDurses  and  streams,  iii.  439 — 448. 

Waters,  national  jurisdi<'tion  and  ownership  of,  discussed,  i.  31,  n.  1. 
Ways,  right  of,  by  grant,  419,  420. 

by  necessity,  iii.  420 — 424. 

as  a  tow-path,  iii.  425. 

for  terry  landings,  iii.  421,  note. 
Wharfinger's  lien,  ii.  *J35,  64:*. 
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their  liability,  ii.  591,  600. 
Wife  may  convey,  ti.  150 — 154. 

contracts  as  ixfeme  sole,  ii.  164 — 168. 

separate  maintenance,  ii.  158 — 162. 

not  suable  as  u  feme  sole,  ii.  154     160. 

exceptions,  ii.  154 — 161. 

can  sell  land,  ii.  150 — 154. 

can  sell  under  a  power,  ii.  164 — 167. 

her  capacities  in  equity,  ii.   162. 

under  marriage  settlements,  ii.  164—166. 

clause  against  anticipation,  ii.  165,  170. 

not  bound  by  covenants,  ii.'  167,  168,  169. 

cannot  make  a  will,  ii.  170;  iv.  505.  • 

may  devise  property  held  in  trust,  ii.  170,  171;  iv.  605. 

may  execute  a  power,  ii.  170,  171;  iv.  324. 
as  guardian,  ii.  225. 

wile's  equity,  ii.  139—142. 

husband  bound  to  maintain  her,  ii.  146—149. 

cjin  contract  and  be  sued,  ii.  154 — 160. 

gifts  to  a  wife,  ii.  163, 

controls  her  separate  estate,  ii.  162 — 168. 

husband  and  wife  not  witnesses,  ii.  178. 

protected  in  tru.sts  of  rents  and  XMofits,  ii.  170. 

sei.sed  of  the  entirety,  ii.  132;  iv.  362. 

may  be  sued  with  her  husband,  ii.  181. 

may  bind  her  separate  estate  by  contract,  ii.  164.  n.  77. 
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estoppel  as  applied  to  separate  estate  of,  ii.  168,  n.  82. 
Will  of  feme  sole  revoked  by  marriage,  ii.  171 ;  iv.  527. 
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execution  of  a  will,  iv.  513. 
of  chattels,  iv.  516,  517. 

parties  to  a  will,  iv.  505. 
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by  altering  the  estate,  iv.  528 — 531. 
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